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CAUSES  ARGUED  AND   DETERMINED   IN  THE   CIRCUIT 

COURTS  OF  OHIO. 


FRAUD  IN  PROCURING  UPE  INSURANCE. 

[Circuit  Court  of  Hamilton  County.] 

Michigan   Mutual,  Life   Insurance   Company   v.   Abner   L. 

Whittaker,  Administrator. 

Decided,  July  15,  1905. 

Life  Insurance — ApplicanVs  Failure  to  Disclose  Condition  of  Health — 
Or  (to  Pkiss  Previous  Examination' — Weight  of  Testimoni/i—Of 
Physicians  Who  Discovered  His  Condition — As  Compared  With 
That  of  the  Examining  Physician  Who  Did  Not  Discover  It — And 
of  Acquaintances  Who  Thought  Him  in  Fair  Health, 

In  a  suit  upon  a  policy  of  life  insurance,  the  defense  of  fraud  in  the 
procuring  of  the  insurance  must  be  regarded  as  sustained,  where 
the  insured'  who  died  within  a  few  months  after  the  policy  was 
issued  from  the  effects  of  enlargement  of  his  spleen  to  twenty-six 
times  its  normal  size,  failed  to  disclose  his  condition  to  the  ex- 
amining physician,  although  three  physicians  had  told  him  of  the 
bad  condition  of  his  health,  one  of  whom  had  refused  to  pass 

him  for  life  insurance,  and  one  had  told  him  he  had  heart  disease. 
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and  one  had  discovered  the  enlargement;  and  this  is  true  notwith- 
standing the  examining  physician  failed  to  discover  his  condition 

and  numerous  acquaintances  testified  to  his  apparent  good  health. 

Swing,  J. ;  Jelke,  J.,  and  Gipfen,  J.,  concur. 

This  was  an  ajction  on  two  policies  of  insurance  issued  by  the 
defendant  on  the  life  of  John  C.  Dexter.  On'e  policy  was  for  the 
sum  of  five  thousand  dollars  issued  July  1,  1901,  on  an  applica- 
tion signed  June  20th,  1901,  and  was  for  a  five  year  term  with 
privilege  of  renewad  without  medical  examination  for  another 
five  year  term. 

The  other  policy  was  a  ten  year  policy,  with  certain  optional 
benefits  as  to  change  of  time,  and  was  for  two  thousand  dollars, 
issued  September  10,  1901,  on  an  application  signed  the  same 
day. 

The  answer  of  the  defendant  admitting  the  issuing  of  the 
policies,  and  for  a  defense  alleged  that  the  policies  were  procured 
by  the  fraud  of  Dexter  in  misrepresenting  to  the  defendant  the 
state  of  his  healtih  and  that  hfe  had  given  untrue  answers  as  to 
his  having  made  application  for  insurance  and  been  refused. 

The  case  was  tried  before  a  jury  and  a  verdict  rendered  for 
the  full  amount  claimed  in  both  policies.  Error  is  prosecuted 
to  this  court  and  the  main  ground  urged  is  that  tiie  verdict  and 
judgment  is  not  sustained  by  sufficient  evidence. 

At  tbe  time  the  policies  were  issued,  Dexter  was  living  in 
Colunubia.,  Tennessee.  He  was  a  lawyer  by  profession*;  un- 
miarried,  a.nd  living  with  his  miotlher.  He  left  Columbia  the  latter 
part  of  Ootober,  1901,  and  eame  to  Cincinnati,  and  got  emjploy- 
ment  with  the  Cincinnati  Cordage  &  Paper  Company.  He  died 
at  Cincinnati,  April  10,  1902.  Dexter  died  very  suddenly,  and 
a  post-mortem  examination  by  Dr.  Haerr  disclosed  that  Dex- 
ter's  spleen  was  of  abnormal  size.  It  was  about  thirteen  (13) 
inches  long,  and  weighed  about  thirteen  (13)  pounds;  normally, 
it  should  weigh  about  seven  (7)  ounces,  and  be  from  six  to  six 
and  one-half  inches  long.  It  was  therefore  about  twenty-six 
times  as  large  as  it  should  have  been.  Upon  observing  the 
spleen,  no  further  examination  of  the  body  was  made  and  death 
was  ascribed  to  this  cause. 
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Some  time  prior  to  Deceraiber  27th,  1901,  Dext-er,  who  was  a 
member  of  the  fraternal  order  of  B.  P.  O.  E.,  mtide  application 
to  be  admitted  to  the  chapter  at  Cincinnati.  Before  admission, 
he  was  corox)elled  to  submit  to  an  examination  by  the  physician 
of  the  order,  llhis  physician  happened  to  be  the  same  Dr.  Haerr 
who  miade  the  post-mortem  examination.  Dr.  Haerr  testified 
that  he  found  in  this  exaimination  a  dullness  on  one  side  of  his 
chest;  he  thought  first  it  was  his  lung.  It  seemed  to  be  solid, 
and  was  sonaewhat  distended,  but  which  he  attributed  to  an  en- 
lai^ment  of  the  spleen.  Dr.  Haerr  then  said  to  Dexter  that  he 
could  not  pass  him  as  a  well  m«n.  Dexter  said  he  would  not 
become  a  eharge  upon  the  lodge.  The  doctor  reported  to  the 
lodge  the  result  of  'his  examination  and  statement  of  Dexter  as 
to  not  becoming  a  charge  upon  the  lodge,  and  under  these  cir- 
cumstances he  was  admitted  to  the  Cincinnati  chapter  or  lodge 
on  Deoem'ber  27th,  1901,  which  he  regularly  visited  up  to  the 
time  of  his  death. 

Some  seven  members  of  this  lodge  who  became  acquainted 
with  Dexter  after  be  c?ame  to  Cincinnati,  and  who  met  him 
mostly  at  the  meetings  of  the  lodge,  gave  evidence  as  to  his 
appearance.  Michael  Meehan,  tyler  of  the  Elks  lodge,  said  he 
saw  him  at  lodge  meetings;  was  a  small  man  in  stature;  seemed 
to  be  a  delicate  looking  mian;  never  noticed  anything  wrong 
with  him,  never  hteard  him  cough  or  spit. 

William  Bodemer  testified;  was  presiding  officer  of  Elks; 
did  not  notice  anything  out  of  the  way  with  him;  never  heard 
him  cough. 

Burton  H.  Poster  testified  that  he  worked  in  the  cordage  com- 
pany with  Dexter,  and  knew  him-;  said  he  heard  of  no  illness 
of  Dexter,  and  never  heard  him  cough. 

Several  other  persons  who  met  him  for  the  first  time  after  he 
came  to  Cincinnati,  testified  in  a  similar  manner.  All  of  this 
evidence  was  clearly  of  no  value;  if  it  proved  anything  it  was 
that  there  was  nothing  the  matter  with  Dexter  during  the  time 
that  they  knew  him,  whereas  the  truth  of  the  matter  is,  without 
the  slightest  question,  that  Dexter  died-  from*  the  effects  of 
diseased  wndition  of  bis  spleen  and  that  his  spleen  was  badly 
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diseased  at  the  time  that  Dr.  Haerr  examined'  him  in  December, 
1901,  and  evidfently  had  been  for  a  long  time  prior  to  that  date, 
as  Dr.  Haerr  found  it  pressing  hanl  against  his  lungs,  and  yet 
during  this  tiimle  tihese  witnesses  tesitified  that  they  did  not  see 
anything  out  of  the  way  with  him.  That  there  was  something 
the  m'atter  with  him,  and  of  sudh-  a  serious  nature  as  to  cause  his 
death  in  a  short  time,  is  shown.  The  only  effect  of  this  evidience 
is  to  show  at  the  most,  that  while  Dexter  was  hastening  to  his 
death  with  this  deadly  disease,  his  condition  was  not  suggested 
to  his  friends  in  his  personal  appearance.  This  evidence  could 
have  no  value  to  the  plaintiff,  but  might  be  against  her  in  this, 
that  it  showed  that  omly  those  who  made  careful  examination 
of  Dexter  were  able  to  discover  ithat  he  was  suffering  with  a 
deadly  disease. 

There  was  a  lairge  amount  of  evidence  introduced  on  the 
trial  of  the  case  in  the  form  of  depositions  taken  in  Tenniessee, 
where  Dexter  had  resided  for  a  number  of  years  previous  to  his 
ooming  to  Cincinnati,  and  which  included  some  four  physicians, 
besides  quite  a  number  of  persons  who  hiad  known  Dexter  inti- 
mately while  he  lived  in  Columbia,  Tennessee.  The  testimony 
of  three  phiysic-iains.  Doctors  Briggs,  Porter  and  Pillow,  was 
taken  by  the  defense,  and  the  testimony  of  Dr.  Williamson,  the 
examining  physician  who  made  the  examination  upon  which  the 
policies  of  insuranoe  were  issued,  was  taken  by  the  plaintifif. 

The  testimony  of  Dr.  Briggs,  of  Nashville,  Tennessee,  was  to 
the  eflfeet  that  he  made  a  physical  examination  of  Dexter  in  the 
spring  or  early  sumimer  of  1901,  and  found  organic  disease  of 
the  heart;  thought  him  in  a  very  bad  condition,  and  liable  to 
die  in  a  short  time.  Did  not  tell  Dexter  the  result  of  his  exam- 
inajtion,  but  he  did  tell  his  mother.  **I  told  him  he  had  heart 
disease,  and  he  seemed  to  be  pretty  well  aware  of  it.  Said  he 
was  going  to  Cincinnati ;  said  he  had  been  examined  by  Dr.  Pil- 
low, and  came  to  me  for  confirmation.  He  said  that  Pillow  had 
told  him  the  same  thing." 

Dr.  Porter,  age  35,  lived  at  Columbia,  Tennessee;  had  known 
Dexter  for  fifteen  years ;  belonged  to  the  same  lodge  of  Knights 
of  Pythias;  was  examining  physician  for  that  order  in  1901 
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and  up  to  the  present  tinue ;  testified  that  Dexter  made  applica- 
tion to  him  as  examining  ph^ysieian  of  that  order.  Examined 
him,  in  a  measure;  saw  him  three  times;  the  first  time  found 
his  pulse  over  90;  his  heart  with  what  is  called  a  ** stormy''  heart, 
beating  unduly,  laboring  under  difficulties ;  heart  beats  rapid  be- 
tween 90  and  100;  temperature  lOOi^,  the  first  time,  about  the 
first  of  May.  Told  him  to  oome  back  again.  He  came  back 
in  thjiee  or  four  days.  Had  the  same  examination,  found  an 
unduly  enlarged  abdomen.  Did  not  investigate  it  further,  but 
that  was  sufiicient  1)0  stop  the  investigation. 

He  had  fever  on  both  occasdons.  About  a  week  afterward, 
nuadie  another  examination,  but  only  to  take  his  pulse  and  temi- 
pemture.  Pound  two  and  a  half  degrees  of  fever;  and  pulse 
accelerated  and  irritable.  I  made  no  further  examination,  as 
I  knew  he  would  not  be  accepted.  I  told  him  his  temperature 
wws  elevated,  and  his  hea<.  unduly  rapid.  I  told  him  it  was  not 
worth  whide  for  him  tn  come  back  a^ain.  His  shoulders  were 
somiewhat  bent  forward ;  flait  chest ;  and  general  appearanee  was 
thsa/t  of  a  man  failing  in  health.  A  part  of  the  examination 
was  reduced  to  writing,  and  I  told  him  it  was  hardly  worth  while 
to  return,  that  I  could  not  pass  him.  I  never  sent  his  applica- 
tion in. 

There  is  absolutely  no  evidence  in  this  ease  that  tends  to 
throw  any  discredit  upon  the  truthfulness  of  these  witnesses' 
testimony,  unless  it  be  found  in  the  evidence  of  the  plaintiflf, 
or  in  the  fact  tihat  Dr.  Williamson,  who  made  an  examination 
some  mfonths  afterwards,  found  none  of  these  conditions  to  exist, 
but  when  taJcen  in  connection  with  the  subsequent  death  of 
Dexter  in  less  than  a  year  from  the  tim)e  that  Dr.  Porter  made 
the  examinaltion,  and  the  further  fact  that  within  less  than  six 
months  after  that  ti'mte  Dr.  Haerr,  of  Cincinnati,  found  the 
enlarged  abdomien,  which  was  caused  by  the  enlarged  spleen 
from  which  cause  Dexter  died,  we  are  forced  to  the  conclusion 
that  this  evidence  of  Dr.  Porter  was  true,  and  that  there  is  no 
evidence  to  be  found  in  the  reoord  that  has  any  weight  which 
tends  to  disprove  that  the  result  of  that  examination  was  that 
Dexter  was  not  in  good  health;  on  the  contrary  was  suflfering 
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from  an  incurable  disease,  and  that  Dexiter  was  so  informjed  by 
Eh-.  Porter.  Therefope,  Dexter  knew,  or  at  least  had  evidence 
that  would  lead  him  to  believe  that  he  was  not  in  good  health. 
The  fact  is  clearly  shown  that  ihe  result  of  thds  examination  by 
Dr.  Porter,  and  the  faicts  coonimunicated  to  him  by  Dr.  Porter 
and  Dr.  Brdggs,  and  the  examination  of  Dr.  Pillow,  were  not  oom- 
municated  to  the  insurance  company  at  tihe  time  he  was  called 
upon  to  make  disclosures  to  it. 

Dr.  Pillow,  age  49,  practicing  physician  twenty-seven  years, 
lived  at  Columbia  all  his  life ;  graduated  from  the  University  of 
Pennsylvania ;  examining  physician  for  the  New  York  Life ;  Mu- 
tual Life ;  Mutual  Benefit  of  New  Jersey ;  Northwestern  Equita^ 
ble,  and  others,  was  the  family  physician  of  Dexter  and  his 
mother ;  testified  that  he  knew  Dexter  for  many  years ;  saw  him 
frequently  in  1901,  during  which  time  he  made  an  examination 
of  John  before  'he  went  to  the  sprinj^s.  He  testified  that  Dexter 
had  a  harrassing  cough;  that  be  made  a  thorough  examination 
of  him,  and  detected  an  organic  lesion  of  the  heart.  Dexter 
told  me  he  wanted  my  honest  opinion.  I  told  him  be3^oind  ques- 
tion hie  had  oi^anic  heart  lesion,  and  said  it  was  sometimes 
caufiied  by  a  crowded  stomach.  That  he  had  been  looking  bad, 
and  that  there  was  anxiety  about  his  health  for  some  time  be- 
fore I  examined  him.  His  miother  requested  me  to  examine  him. 
His  general  appearance  was  of  one  in  bad  health;  not  as  vig- 
orous as  he  usually  had  been. 

We  see  nothing  in  this  evidence  to  indicate  that  what  Dr. 
Pillow  testified  to  was  not  the  truth. 

There  is  a  giieat  mlass  of  evidence  in  this  case,  by  friends  and 
associates  of  Dexijer  who  lived  in  Columbia,  among  them  being 
Mr.  Hatcher,-  a  lawyer,  in  whose  office  Dexter  worked  for  several 
years.  It  is  not  neKjessary  to  go  over  in  detail  and  point  out 
the  exact  testimony  of  Dr.  Hatcher.  Everything  indicated  that 
it  bears  upon  its  face  the  marks  of  honesty  and  truthfulness, 
aaid  we  foil  to  discern  from  the  record  any  reason  why  Mr. 
Hatcher  should  have  testified  to  anything  other  than  the  truth. 
He  had  been  a  friend  of  Dexter,  and  evidiently  Dexter  had  been 
a  friend  of  his.    He  regarded  him  very  highly ;  aided  him  in  his 
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life ;  gave  him  employment  laiiid  bad  advanced  Ms  interest,  and 
we  see  no  reason  why  he  should  giive  evidence  in  this  case  for 
any  purpose  other  than  to  tell  the  (truth. 

The  sum  and  substance  of  the  faiet  of  the  evidence  is  that 
Dexter,  in  the  spring  of  1901,  was  failing;  tihat  he  looked  bad 
and  had  all  the  appearance  of  one  in  bad  health;  that  his  ap- 
pearance, to  Mr.  Hatcher,  was  just  what  one  would  expect  it  to 
be  from  the  examination  made  by  Drs.  Briggs,  Porter  and  Pil- 
low. 

It  probably  is  unnecessary  to  take  up  the  evidence  of  other 
residents  and  friends  of  Dexter  who  lived  in  Oolumbia,  Ten- 
nessee, and  review  them  carefully.  It  is  sufficient  to  say  that  they 
all  correspond,  and  all  were  of  the  same  effect  as  that  of  Mr. 
Hatcher.  Prom  this  evidence  we  take  it  that  these  witnesses  are 
amiong  the  leading  citizens  of  Columbia,  Tennessee,  and  there 
is  nothing  in  the  record  to  sihow  ithat  they  were  not  of  men  of 
the  highest  standing  and  integrity  and  truthfulness.  Further- 
more, there  is  nothing  in  tlhe  evidence  to  show  that  they  had 
any  interest  in  the  litigation  or  that  there  was  any  reason  why 
they  should  not  tell  the  truth.  It  is  true  that  these  witnesses 
were  not  before  this  court,  and  we  had  no  opportunity  of 
formdng  lany  judgment  of  thean  from  personal  observation.  But 
neither  were  liiey  before  the  jury,  and  we  have  the  same  right 
to  draw  the  conclusion  from  their  evidence  that  the  jury  had. 
Prom  a  careful  reading  of  the  evidence,  we  come  unhesitatinorly 
to  the  conclusion  that  at  the  time  these  policies  were  written, 
and  befoTC,  John  Dexter  was  not  in  good  health  and  that  he 
was  well  aware  of  irt.  As  against  this  evidence,  we  have  the 
tJestimony  of  has  mother,  who  wvas  the  real  party  in  interest  in 
this  case.  We  do  not  desire  to  cast  any  reflections  upon  her  evi- 
dence other  than  say  that  we  think  from  her  own  evidence  it 
is  shown  that  at  this  period  ^he  was  very  much  concerned  about 
John 's  health.  As  against  this  evidence  there  stands  out  promi- 
nently the  testimony  of  Dr.  Williamson,  the  examining  physic 
cian  who  made  the  examination  upon  which  the  policies  were 
issued.  His  testimony  is  to  the  effect  that  he  found  nothing 
wrong  with  Dexter ;  that  he  found  his  pulse,  temperature,  heart, 
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and  Stomach  in  a  normal  condition,  or  nearly  so,  at  least  his 
condition  was  su-ch  that  he  passed  him  as  a  fit  subject  for  in- 
surance. 

In  considering  Dr.  Williamson's  testimony,  it  is  proper  to 
eonsider  tbart  the  >Uairdly  stands  in  the  light  of  a  di&dnterested 
witness,  as  libe  oorrectness  of  his  exajiri  nation  is  certainly  brought 
in  question  by  tbe  undisputed  faict  that  Dr.  Huerr,  within  less 
than  three  months  after  that  examination,  discovered  enlarged 
abdomien  and  la  pressure  against  the  loings  whioh  was  caused 
by  the  disease  that  Dexter,  within  a  week,  died  of. 

Dr.  Poirter  testified  thiat  (he  bad  found  thsat  condition  to 
exist  before  Dr.  Wolliaimison  imade  bis  examination.  We  are 
therefore  compelled,  from  the  evidence,  to  find  that  Dexter  was 
not  a  sound  man  at  the  time  these  policies  were  written,  that 
he  had  every  reason  to  know  it,  sand  that  he  did  know  it,  and 
that  the  juiy  w<hen  they  found  differently  rendered  a  verdict 
which  is  not  sustained  by  the  evidiemoe.  The  judgment  there- 
fore must  be  reversed,  and  remanded  for  further  proceedings. 

Robert  Ramsey,  for  plaintiflf  in  error. 

C.  W.  Baker,  contra. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.  9 

1906.  ]  Lorain  County. 


COURTS  OF  REVIEW  AND  VRXAGE  ORDINANCES. 

[Circuit  Oaurt  of  Lorain  County.] 

Carl  Esch  v.  The  City  of  Elyria. 

Decided,  May  8,  1905. 

Ordinances — Higher  Courts  will  not  Take  Judicial  Notice  of — Char- 
acter of  Offense  Charged — Finding  of  Mayor — That  the  Offense 
was  in  Violation  of  an  Ordinance — Presumption, 

1.  Where  an  offense  is. charged  which  the  municipality  had  a  right 

to  forhid  and  there  is  a  finding  hy  the  mayor  that  the  defendant 
did  violate  an  ordinance,  a  reviewing  court  is  bound  to  presume 
that  the  mayor  did  not  err  in  finding  that  an  ordinance  had  been 
passed  covering  the  offense  charged,  and  can  not  reverse  the  judg- 
ment unless  error  is  shown. 

2.  To  bring  an  ordin<uice  before  a  reviewing  court,  it  must  be  certified 

up  by  tiii!  m&yor  with  the  other  evidence. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

The  case  of  Carl  Esch  against  the  City  of  Elyria.  Esch  was 
prosecuted  before  the  mayor  of  the  city  of  Elyria,  an  affidavit 
having  been  filed  with  the  mayor,  charging  him  in  these  words: 

**  Before  me,  Thomas  Folger,  mayor  of.  said  city  in  said 
county,  personally  came  Mrs.  Olive  Hulf ,  who,  being  duly  sworn 
according  to  law,  deposeth  and  saith,  that  on  or  about  the  12th 
day  of  August,  A.  D.  1904,  at  the  county  of  Lorain  and  city 
of  Elyria,  one  Carl  Esch,  late  of  said  city  and  county,  unlaw- 
fully did  conduct  himself  in  a  noisy,  rude  and  insulting  and 
disorderly  manner  by  words  and  acts  toward  one  Grover  Hulf, 
by  striking  him  in  the  breast  and  by  striking  him  in  the  face, 
with  intent  to  abuse  the  said  Grover  Hulf,  and  so  as  to  annoy 
the  citizens  and  disturb  the  good  order  and  quiet  of  the  city 
of  Elyria,  contrary  to  the  form  of  the  ordinance  in  such  cases 
made  and  provided." 

There  aipfsome  things  curious  about  this.  What  words  were 
uttered?  The  affidavit  says  he  disturbed  the  peace  by  the  use 
of  boisterous  words,  to-wit,  he  struck  somebody  in  the  face. 
But  council  had  a  right,  under  Section  1536-100  to  pass  an  or- 
dinance wluch  would  make  what  is  charged  in  that  affidavit  an 
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offense.  Among  the  things  that  it  is  provided  in  the  section 
referred  to  that  the  council  of  a  municipality  may  do,  is  **to 
prevent  riot,  gambling,  noise  and  disturbance,  indecent  and 
disorderly  conduct  or  assemblages,  and  to  preserve  the  peacQ 
and  good  order,  and  protect  the  property  of  the  corporation  and 
its  inhabitants." 

Clearly  the  municipality  had  a  right  to  pass  an  ordinance 
which  would  make  it  an  offense  to  do  the  things  which  it  is  here 
charged  were  done.  But  it  is  said  that  it  is  not  here  charged 
that  those  things  were  done  which  are  prohibited  by  the  ordi- 
nance. The  answer  to  that  is,  we  do  not  know  what  the  ordi- 
nance is.  We  know  that  the  city  had  a  right  to  pass  an  ordi- 
nance that  would  make  the  things  here  charged  an  offense.  And 
I  take  the  occasion  to  say  a  little  on  that,  because  there  has  been 
a  good  deal  of  misunderstanding  about  it.  The  mayor,  of 
course,  was  bound  to  take  judicial  notice  of  the  ordinances  of 
the  city,  but  the  higher  courts  will  not  take  judicial  notice  of 
the  ordinances  of  a  municipality ;  to  require  that  would  require 
the  Supreme  Court  of  Ohio  to  take  judicial  notice  of  every  or- 
dinance in  every  village  in  Ohio.  It  can  not  be  done,  and  it  is 
not  done.  This  court  has  distinctly  held  in  two  cases,  one  of 
which  has  gone  to.  the  Supreme  Court  and  been  affirmed,  that 
we  ean  not  take  judicial  notice  of  an  ordinance :  and  we  can  not 
reverse  a  case  unless  error  is  apparent. 

The  mayor  found  that  an  ordinance  had  been  violated.  We 
find  the  municipality  had  a  right  to  pass  an  ordinance  which 
would  be  violated  by  the  happening  of  the  facts  charged  in  this 
affidavit.  We  are  bound  to  presume  that  the  mayor  did  not  err 
in  finding  that  the  municipality  had  passed  such  ordinance. 

It  is  asked,  then,  how  is  the  reviewing  court  to  know  what 
the  ordinance  is?  So  far  as  I  know,  the  only  way  is  for  the 
bill  of  exceptions  to  show  what  the  evidence  was,  and  to  show 
in  addition  what  the  ordinance  was.  It  is  true  tfce  ordinance 
would  not  be  introduced  on  the  trial  in  evidence  before  the 
mayor,  but  the  only  reason  it  would  not  be,  is  because  he  Is 
bound  to  know  it,  and  therefore  it  is  a  fact  before  him,  and 
so  the  bill  of  exceptions  should  show  what  the  ordinance  was; 
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the  mayor  should  certify  with  the  other  evidence  in  the  case 
what  the  ordinance  is,  then  the  reviewing  court  will  take  notice 
of  it,  not  because  it  takes  judicial  notice  of  the  ordinances  of 
municipalities,  but  because  it  has  before  it,  by  the  certificate 
of  the  mayor,  in  its  bill  of  exceptions,  what  the  ordinance  under 
which  the  prosecution  was  had.  In  no  other  way  can  it  prop- 
erly be  brought  to  a  reviewing  court. 

This  court  has,  in  at  least  two  cases,  reversed  the  municipal 
court  where  the  ordinance  did  not  appear ;  but  in  both  cases  it  was 
because  we  found  that  the  facts  charged  in  the  affidavit  could 
not  constitute  an  offense  under  any  ordinance  which  the  munici- 
pality had  authority  to  pass,  and  that  therefore  no  difference 
what  the  ordinance  attempted  to  be  passed  was,  that  there  could 
be  no  ordinance,  authorized  by  law,  which  would  make  an  of- 
fense of  the  facts  charged  in  the  affidavit.  The  judgment  is 
affirmed. 

Fritz  Rudin,  for  plaintiff. 

W.  B.  Johnston,  for  city. 


UABiUTY  ARISING  FROM  ACCUMULATION  OF  ICE 

IN  STREET. 

[Circuit  Court  oil  Hamil'ton  County.] 

City  of  Cincinnati  v.  Fred.  6.  Greener. 

Decided,  January  19,  1904. 

Negligence — Municipal  -Corporations — Liability  of,  for  Nuisance — Aris- 
ing from  Accumulation  of  Ice  in  Street — Knowledge  Thereof  Pre- 
sumed. 

A  municipality  is  liable  for  injury  or  loss  resulting  from  an  accumu- 
lation of  ice  in  the  street,  where  the  nuisance  thus  created  has 
existed  for  ten  days  and  was  caused  by  water  escaping  from  a 
water  pipe  belonging  to  the  ciiy. 

Swing,  J. ;  Jelke,  J.,  and  Giffen,  J.,  concur. 

Error  to  Court  of  Common  Pleas  of  Hamilton  County. 
The  evidence  in  this  case  shows  that  Grebner's  horse  was  in- 
jured by  falling  on  the  ice  that  had  aecumulated  in  Avery  alley 
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or  street  in  said  city;  that  ice  did  not  exist  generally  in  the 
streets  and  alleys  of  said  city  at  this  time  and  in  fact  did  not 
exist  in  this  street  except  at  the  point  where  the  horse  was  in- 
jured. While  the  ice  in  this  street  was  caused  by  the  cold 
weather  existing  at  the  time,  it  was  not  produced  by  rain  or 
snow,  but  was  produced  by  water  escaping  from  a  water  main 
of  the  city  which  ran  upon  the  street  and  was  frozen  and  be- 
came a  dangerous  obstruction  in  the  street,  being  some  eighteen 
inches  thick  at  one  side  of  the  street  where  the  water  escaped 
and  sloping  down  to  two  or  three  inches  at  the  other  side  and 
being  of  such  a  nature  as  to  be  very  d-angerous  for  a  horse  to 
go  upon.  This  condition,  to  u  more  or  less  extent,  had  existed 
for  ten  days  or  more,  and  was  not  caused  in  a  night  or  by  any 
sudden  storm.  Clearly  the  city  had  caused  this  obstruction  by 
its  negligence  and  must  have  known  of  it,  and  it  being  a 
nuisance  it  was  its  duty  to  remove  the  obstruction.  Certainly 
a  reasonable  care  of  its  streets  would  require  the  city  to  remove 
this  obstruction.  We  see  no  contributory  negligence  on  the 
part  of  Grebner,  and  on  the  whole  case  we  think  the  judgment 
should  be  affirmed. 

Charles  J.  Hunty  City  Solicitor,  and  Albert  U,  Morrill,  As- 
sistant City  Solicitor,  for  plaintiflf  in  error. 

H,  J.  Witte  and  H,  J.  Wemke,  for  defendant  in  error. 
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NEGUGBNCE  IN  THE  ERECTION  OF  A  PAINTER'S 

SCAFFOLD. 

[Circuit  Court  of  Lucas  County.] 

Henry  J.  Spieker  Co.  v.  Fergus  Ferguson.* 

Decided,  October  31,  1903. 

Master  and  Servant — Negligence  of  Foreman  of  Painters — In  Provid- 
ing Unsafe  Scaffold  on  Which  to  Work. 

1.  It  is  the  duty  of  the  master  to  provide  a  safe  place  for  his  servants 

to  perform  the  work  for  which  they  are  engagedi,  and  where  in- 
Jury  results  on  account  of  negligence  of  the  master  or  his  foreman 
in  this  regard,  the  master  is  liable  therefor. 

2.  Where  a  gang  of  painters  are  required  by  their  foreman  to  work 

upon  a  scaffold  which  had  been  previously  erected  by  a  stranger* 
and  while  thus  engaged  the  scaffold  fell  by  reason  of  the  inherent 
weakness  of  one  of  the  timbers,  and  one  of  the  men  was  hurt 
thereby,  the  master  is  liable  on  account  of  the  injury  sustaiined. 

Haynes,  J.  (orally) ;  Parker,  J.,  and  Hull,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Lucas  County. 

This  action  was  brought  by  Fergus  Ferguson  against  the 
Henry  J.  Spieker  Company  to  recover  for  damages  which  were 
sustained  by  him  by  the  fall  of  a  scaffold  at  the  Casino,  he  being 
engaged  at  that  time  by  the  Henry  J.  Spieker  Company  as  a 
painter  employed  in  working  for  them  at  that  point.  There 
were  some  four  men  who  were  working  together  at  the  time,  and 
they  were  in  that  part  of  the  building  called  the  rotunda,  and 
they  found  boards  placed  across  certain  beams  or  cross-beams 
of  scantling,  which  had  been  placed  there  by  some  independent 
parties,  to-wit,  the  employes  of  an  electric  company,  who  were 
putting  in  the  electric  lights  and  fixtures.  The  claim  on  the 
part  of  the  defense  is  that  the  work  was  being  done  by  these 
four  men ;  that  they  were  charged  with  the  duty  of  erecting  the 
scaffolding  ux)on  which  they  were  to  work  and  that  if  there  was 
any  neglect  in  the  manner  in  which  the  work  was  performed, 

*  Affirmed  by  the  Supreme  Court,  November  16,  1904  (71  Ohio  State, 
503). 
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it  was  the  neglect  of  the  workmen  themselves;  that  they  stood 
in  the  relation  of  fellow-workmen,  and  that  therefore  the  de- 
fendant company  was  not  liable. 

It  is  further  set  forth  by  the  custom  in  Toledo  and  of  this 
company,  the  workmen  were  to  put  up  the  platforms  or  scaf- 
folds themselves  upon  which  they  were  to  work  in  the  carrying 
on  of  their  work.  It  appears  from  the  testimony  that  the  plaint- 
iff below  came  here  seeking  for  work  and  went  to  the  office  of 
the  company  and  saw  Mr.  Spieker,  who  was  president  of  the 
company,  and  he  told  Ferguson  he  did  not  know  whether  they 
wanted  men  or  not,  but  to  go  down  to  the  Casino  and  see  his 
partner,  Mr.  Berkenbile.  Berkenbile  was  connected  with  the 
company  and  had  charge  of  the  working  force  and  of  the  hiring 
of  the  men.  Spieker  managed  the  finances  and  Berkenbile  was 
the  manager  in  the  field.  He  testifies  that  he  went  there  and 
saw  Berkenbile,  who  told  him  that  he  would  go  and  see  and 
then  took  him  to  see  a  man  who  was  at  work  with  their  other 
men  (a  Mr.  Minneker)  and  he  introduced  him  to  Minneker  and 
told  Minneker  to  set  him  to  work,  and  thereupon  he  went  to 
work  with  that  gang  or  body  of  four  men.  They  worked  some 
that  afternoon  and  the  next  morning  they  went  to  this  part  of 
the  building  to  work,  and  finding  this  planking  there  and  this 
scaffold,  they  went  to  work  upon  it.  One  of  the  cross-scant- 
lings was  weak;  there  was  a  large  knot  in  it  and  the  grain  of 
the  timber  ran  cross-wise  instead  of  length-wise  of  the  timber, 
so  that  it  was  very  weak  and  it  fell. 

After  reading  this  testimony  through  we  find  that  the  state- 
ment made  by  the  plaintiff  in  regard  to  the  hiring  is  practically 
not  denied.  Berkenbile  says  he  does  not  remember  much  about 
it;  and  Minneker  is  in  about  the  same  position;  there  is  no- 
where any  statement  made  by  the  defendant  denying  it,  and  we 
are  of  opinion  that  where  a  man  is  employed,  under  the  rules 
of  law,  the  employer  is  bound  to  furnish  him  a  safe  place  to 
work;  that  at  this  time  this  man  was  under  the  control  of  Min- 
neker; that  Minneker  stood  in  the  relation  of  foreman  to  him: 
that  he  did  so  by  the  action  of  Berkenbile  himself,  and  that  in 
the  work  Mr.  Minneker  became  to  him  a  foreman  over  the  men 
and  that  it  was  the  duty  of  Minneker,  representing  the  com- 
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pany,  to  have  seen  to  it  that  the  plaintiff  had  a  safe  platform  or 
scaffold  for  the  men  to  work  upon. 

Other  questions  might  arise,  but  we  do  not  pass  upon  them — 
for  instance,  as  to  the  effect  to  be  given  to  this  so-called  custom 
in  changing  the  obligation  and  duty  of  the  owners  of  the  prop- 
erty to  furnish  a  safe  place  and  thus  relieve  themselves  from 
responsibility.  We  base  the  decision  entirely  upon  the  evidence 
that  I  have  already  stated ;  that  under  the  circumstances  of  the 
case,  Mr.  Minneker  properly  stood  in  the  relation  of  foreman  to 
these  men  and  represented  the  company  and  was  bound  to  see 
that  the  scaffold  was  safe  for  the  men  to  stand  upon,  and  that 
in  this  respect  the  company,  through  him,  was  negligent;  and 
holding  these  views,  the  judgment  of  the  court  of  common  pleas 
will  be  affirmed  and  reasonable  cause  certified  for  the  filing  of 
the  petition  in  error. 

Boyle,  Lewis  &  Schaufelberger,  for  plaintiff  in  error. 

Scribner  &  Coldham,  for  defendant  in  error. 


UNFAIK  CONTRACT  MADE  BY  DIRECTORS  WITH 

THEMSELVES. 

[Circuit  Court  of  Hamilton  County.] 

H.  C.  Ybisek,  Administrator,  bt  al,  v.  The  United  States 

Board  &  Paper  Company. 

Decided,  July  1,  1905. 

Corporations — Oood  Faith  of  Directors — In  Making  a  Contract  with 
Themselves — Contract  May  Be  Disreffarded  by  Corporation^  "When. 

Where  it  becomes  evident  to  those  in  control  of  a  corporation  that  the 
trust  reposed  in  certain  of  the  directors,  in  the  matter  of  a  contract 
which  they  entered  into  with  themselves,  has  been  violated,  they 
may  be  regarded  as  unworthy  of  further  confidence,  and  an  agree- 
ment with  them  based  upon  confidence  may  be  abrogated. 

Per  Curiam, 

This  case  is  here  on  error  to  the  judgment  of  the  court  of 
common  pleas.    We  think  the  judgment  should  be  affirmed. 
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This  oourt  held  (1  C.  C. — ^N.  S.,  345)  that  the  contract  in 
question  was  not  void  on  account  of  its  having  been  made  by  the 
directors  of  the  corporation  with  themselves,  there  being  no  alle- 
gation that  it  was  an  unfair  contract.  But  after  the  making  of 
the  contract  it  was  adjudged,  in  a  suit  brought  for  that  purpose 
by  a  court  of  competent  jurisdiction,  that  these  directors  had 
practiced  a  fraud  on  the  members  of  the  corporation  in  the  pur- 
chase of  the  manufacturing  plant.  Good  faith  and  perfectly 
fair  dealing  was  required  of  them  in  that  transaction,  and  they 
violated  the  confidence  reposed  in  them  by  their  associates. 
While  this  contract  is  an  entirely  diflferent  contract,  still  having 
been  made  by  them  w^ith  themselves  while  acting  in  a  trust 
capacity  for  others,  it  could  only  stand  if  perfectly  fair. 

It  having  been  found  that  Browne  and  Stuart  had  violated  the 
trust  reposed  in  them,  in  the  purchase  of  the  manufacturing 
plant,  they  were  net  entitled  to  any  further  confidence  and 
trust,  and  such  being  required  in  the  present  contract/,  the 
corporation  had  a  right  to  put  an  end  to  it.  The  facts  being 
(conceded,  it  became  a  ma4:ter  of  law  for  the  court  and  the 
court's  instruction  was  correct. 

It  follows  from  this,  the  verdict  being  a  general  one,  that 
the  judgment  should  be  affirmed  even  though  there  is  error  in 
the  record  as  to  other  matters ;  but  we  think  there  are  no  other 
errors  in  the  record— the  principal  errors  relied  on  arise  on  the 
charge  of  the  court — and  the  court  having  followed  the  rulings  of 
this  court  made  at  a  former  hearing,  we  do  not  think  that  our 
former  holding  should  be  departed  from  unless  it  clearly  appears 
that  we  were  in  error,  and  of  this  we  are  not  satisfied. 

The  judgment  will  therefore  be  affirmed. 

C.  B,  Matthews  and  Pogue  &  Pogue,  for  plaintiff  in  error. 

E,  J.  Dempsey  and  Roettinger  <&  Gorman,  contra. 
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nR£  COMMUNICATED  TO  FARM  LANDS  BY  LOCOMOTIVE. 

[Circuit  Court  of  Huron  County.] 
Lak£  Shore  &  M.  S.  Ry.  v.  C.  W.  Anderson. 

Decided,  1904. 

Negligence — Whereby  Fire  was  Communicated  by  a  Locomotive — Al- 
legations of  Petition  Su/flcientf  When — Jury  Warranted  in  Finding 
for  Plaintiff,  When — Lack  of  Negligence  may  be  Bhovm  as  a  De- 
fense— But  Lack  of  Negligence  not  m^de  Out,  When, 

1.  In  an  action  for  recovery  on  account  of  loss  by  fire  communicated 

by  a  locomotive,  a  petition  is  sufficient  under  Sections  3365-6  and 
33oo-6,  which  avers  that  fire  and  sparks  were  emitted  by  one  of 
the  defendant  company's  locomotives,  thereby  causing  fire  on  the 
railroad  right  of  way  and  the  plaintifT's  land,  the  plaintiff  beluR 
ignorant  as  to  whether  the  fire  started  on  his  own  land  or  that  of 
the  company;  and  such  an  averment  is  a  sufficient  averment  that 
the  fire  was  communicated  directly  from  the  locomotive,  and  not 
from  some  other  source. 

2.  A  Jury  is  warranted  in  finding  that  fire  upon  the  land  of  the  plaintiff 

lying  adjacent  to  a  steam  railroad,  originated  from  sparks  emitted 
by  a  locomotive  which  had  passed  a  short  time  before,  where  the 
-  evidence  shows  that  the  wind  was  blowing  m  the  direction  of  the 
plaintiff's  land  with  sufficient  force  to  carry  sparks  thereon,  and 
that  there  were  no  other  fires  in  the  neighborhood  at  the  time. 

3.  A  railroad  company,  sued  for  damages  on  account  of  fire  alleged  to 

have  originated  from  sparks  from  one  of  its  locomotives,  may 
show  by  way  of  defense  that  it  was  not  guilty  of  negligence  In  the 
premises. 

4.  But  such  a  defense  is  not  made  out  by  testimony  as  to  the  use  of 

spark  arresters,  where  the  evidence  as  to  the  origin  of  the  fire  is 
to  the  effect  that  it  was  started  by  sparks  from  the  locomotive. 

IIaynes,  J. ;  Parker,  J.,  concurs. 

Error  to  Huron  Common  Pleas  Court. 

C,  W.  Anderson  commenced  suit  in  the  court  of  common  pleas 
to  recover  damages  against  the  railway  company  for  a  certain 
loss  suffered  by  him  to  his  property  by  reason  of  the  locomotives 
of  the  company  emitting  sparks  and  causing  fire  which  resulted 
in  his  damage. 
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The  case  was  tried  to  a  jury  and  a  verdict  was  rendered  in 
favor  of  the  plaintiff  below,  and  the  defendant  below  brings  ac- 
tion in  this  court  to  reverse  the  jud'gment  of  the  court  of  common 
pleas  and  gives  a  variety  of  reasons  why  the  judgment  should 
be  reversed. 

The  action  was  brought  below  under  Sections  3365-5,  3365-6. 
The  first  matter  to  which  our  attention  is  called  is  the  matter  in 
the  pleadings  and  around  that  there  has  been  quite  a  lively  con- 
tention by  the  parties. 

It  is  claimed  on  behalf  of  the  railroad  company  that  the 
amended  petition  fails  to  state  facts  sufficient  to  show  that  the 
fire  originated  from  the  company's  locomotives,  or  perhaps  more 
accurately  speaking,  it  has  failed  to  show  that  the  fire  originated 
on  the  land  of  either  the  railroad  company,  or  the  land  of  the 
plaintiff  below.    The  allegations  are  these : 

In  the  first  cause  of  action,  plaintiff  below  says  that  one  of 
defendant's  engines  in  charge  of  its  engineer,  pulling  a  train 
of  ears,  was,  on  March  21,  1902,  running  along  and  upon  de- 
fendant's railway  adjacent  to  plaintiff's  land  in  Townsend  town- 
ship, Huron  county,  Ohio,  and  while  passing  plaintiff's  land  and 
adjacent  thereto,  said  engine  emitted  fire  and  sparks,  thereby 
causing  a  fire  on  defendant's  right  of  way  and  land  and  on 
plaintiff's  land  adjacent  thereto,  burning  over  about  six  acres 
of  plaintiff's  meadow  land  and  burning  and  destroying  between 
forty  and  fifty  rods  of  plaintiff's  fence,  to  plaintiff's  damage 
in  the  sum  of  $50.  The  plaintiff  does  not  know  and  has  not  the 
means  of  knowing  whether  said  fire  started  on  defendant's  right 
of  way  and  land,  or  on  plaintiff's  land.  The  second  cause  of 
action,  so  far  as  these  allegations  are  concerned,  are  like  the 
first. 

Turning  now  to  the  statute.  Section,  3365-5,  3365-6,  in  order 
to  see  how  the  question  is  raiised,  I  cite  the  statute  (91  0.  L., 
187),  being  the  same  act: 

*' Every  railroad  company  operating  a  railroad  or  any  portion 
of  a  railroad  wholly  or  partially  within  the  state  of  Ohio,  shall 
be  liable  for  all  loss  or  damage  by  fire  originating  upon  the  land 
belonging  to  such  railroad  company  caused  by  operating  such 
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railroad.  Such  railroad  company  shall  be  further  liable  for  all 
loss  or  damiage  by  fires  originating  on  lands  adjacent  to  such 
railroad  company's  land  caused  in  whole  or  in  part  by  sparks 
from  an  engine  passing  over  the  line  of  such  railroad, ' '  etc. 

Then  in  Section  2  it  provides: 

**In  all  actions  against  any  person  or  incorporated  company 
for  the  recovery  of  damages  on  account  of  any  injury  to  any 
property,  whether  real  or  personal,  occasioned  by  fire  communi- 
cated by  any  locomotive  engine,  while  upon  or  passing  along 
any  railrotid  in  this  state,  the  fact  that  such  fire  was  so  com- 
municated, shall  be  taken  as  prima  facie  evidence  to  charge  with 
negligence  the  corporation,  or  person  or  persons  who  shall,  at 
the  time  of  such  injury  by  fire,  be  in  the  use  and  occupation  of 
such  railroad,"  etc. 

Now,  the  ploader,  instead  of  using  the  language  of  the  statute, 
saying  that  the  fire  originated  upon  the  lands  of  the  railroad 
company,  says  that  the  fire  and  sparks  were  emitted  from  an 
engine  belonging  to  the  defendant,  thereby  causing  a  fire  on  de- 
fendant's right  of  way.  The  pleader  then  proceeds  to  sa}'  that 
he  does  not  know,  nor  has  he  the  means  of  knowing,  whether 
the  fire  started  on  the  defendant's  right  of  way  and  land,  or  on 
the  plain tiflf's  land. 

After  reading  the  statute,  we  are  inclined  to  think  that  that 
petition  is  good  against  demurrer,  as  against  objection  to  the 
admission  of  evidence.  It  says  that  sparks  were  emitted,  causing 
a  fire  on  the  plaintiff's  land,  and  on  the  land  of  the  railway 
company.  If  it  caused  the  fire  there  it  seems  to  us  that  the  or- 
dinary understanding  of  this  phrase  would  be,  that  the  fire 
originaited  there.  The  pleader  says  he  doesn't  know  whether  it 
originated  or  was  caused  first  upon  the  land  of  the  railway  com- 
pany, or  upon  the  land  of  the  plaintiff  below.  Section  2  of  the 
statute  reads,  **If  the  fire  was  communicated." 

Now,  pleadings  are  not  to  be  subject  to  every  intent.  The  code 
says  the  facts  constituting  the  cause  of  action  shall  be  stated  in 
ordinary  and  concise  language  and  that  is  all  that  is  required. 
It  does  not  appear  that  there  were  any  other  lands  that  were  on 
fire,  or  any  other  fire  in  that  particular  neighborhood;  but  the 
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pleading  does  allege  that  the  sparks  caused  the  fire  on  this 
plaintiff 's  land,  and  that  seems  to  us,  as  I  have  said,  quite  suffi- 
cient averment  of  the  fact.  He  further  says  that  he  does  not 
know  whether  the  fire  started  upon  the  railroad  company's  land 
or  upon  the  land  of  the  plaintiff  below,  but  he  does  aver  that  it 
started  upon  the  land  of  either  the  plaintiff  below  or  of  the 
railway  company.  I  should  add,  too,  that  we  are  of  the  opinion 
that  the  allegation  of  the  petition  is  a  sufficient  allegation  that 
the  fire  communicated  directly  from  the  en,gine  and  not  from 
any  other  source,  or  any  other  land. 

As  I  have  said,  there  was  no  fire  in  the  vicinity — no  other  fields 
on  fire.  There  is  no  claim  ol  that  kind  made.  Of  course,  counsel 
for  the  railway  company  say  very  properly,  that  in  passing  upon 
the  pleadings  themselves  and  what  the  evidence  may  afterwards 
show,  does  not  help  out  the  original  objection  to  the  introduction 
of  any  evidence  that  the  company  made.  They  claim,  and  very 
properly  claim,  that  if  the  fire  originated  in  any  way  except  as 
provided  in  the  statute,  the  plaintiff  below,  in  order  to  recover, 
would  have  to  make  a  case  of  negligence  against  the  railway 
company  and  prove  it. 

Now,  having  passed  that  point,  witnesses  were  called  to  testify 
in  regard  to  the  fire.  It  appears  here  sufficient  that  the  fire 
originated  soon  after  two  locomotives  of  the  company  had  passed 
along  the  road.  It  seems  from  the  evidence  that  the  fiie  origi- 
nated from  the  locomotive  attached  to  a  particular  train  called 
a  local  train,  and  that  the  fire  originated  very  quickly  after  the 
train  passed.  The  day  was  a  windy  day  in  March  and  the  wind 
was  from  the  northeast  and  the  effect  of  that  would  be  to  carry 
sparks  toward  the  land  of  the  plaintiff  which  was  on  the  south 
side  of  the  railroad,  and  of  course  it  would  carry  it  with  force 
a  considerable  distance  if  there  were  sparks.  The  testimony  of 
the  witnesses  in  regard  to  the  appearance  of  the  fire  when  they 
first  got  there,  would  seem  to  indicate  that  the  fire  originated 
upon  the  land  of  the  railroad  company — ^the  first  fire — and 
passed  from  that  on  to  the  land  of  the  plaintiff:  However, 
there  was  the  testimony  of  other  witnesses  that  was  offered  in 
rebuttal  of  that  propostion;  so  that  we  take  it  that  in  the  dis- 
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cussion  of  the  proof— in  discussing  the  fire,  under  these  plead- 
ings—we should  treat  the  case  as  a  case  within  the  second  class 
of  cases,  to-wit,  as  a  case  in  which  the  fire  originated  upon  the 
land  of  the  plaintiff.  We  think  that  the  testimony  is  clear  and 
have  no  doubt  in  our  own  minds  that  the  fire  was  communicated 
from  this  locomotive,  by  sparks  emitted  from  this  locomotive, 
flying  over  upon  the  land  of  the  plaintiff.  There  seems  to  be  no 
other  reasonable  cause  for  the  fire,  and  that  is  a  reasonable  cause 
for  the  fire. 

The  defendant  has  a  right — ^because  the  statute  only  makes 
a  fire  prima  facie  evidence  of  negligence — to  show  that  it  was 
not  guilty  of  any  negligence.  That  is  the  defense  that  is  open 
to  it,  consequently  it  has  set  up  and  was  permitted  to  offer 
evidence  tending  to  prove  that  the  locomotive  was  fully  equipped 
with  spark  arresters,  that  they  were  in  good  condition  at  the  time 
of  the  fire,  that  the  engine  was  carefully  managed  and  that  the 
fire  did  not  or  could  not  originate  from  the  locomotive  of  the 
defendant  below,  or  that  if  by  any  possibility  SFparks  were 
emitted  so  as  to  create  a  fire,  that  the  defendant  below  was  not 
guilty  of  any  negligence  in  regard  to  that. 

Now,  the  evidence  on  the  part  of  the  defendant's  witnesses — 
the  version  of  the  experts  appearing  here,  and  several  of  them 
testified  in  this  case — was,  that  if  these  spark  arresters,  or  if 
this  spark  arrester  was  a  good  one,  in  good  order,  in  good  condi- 
tion, the  sparks  would  not  fly,  could  not  fly  so  as  to  ignite  aad 
cause  a  fire  on  the  premises  of  the  plaintiff  below,  and  that  is 
repeated  by  several  of  the  witnesses. 

Now,  if  that  proposition  is  true,  and  the  fire  did  originate  by 
sparks  from  the  locomotive  of  the  defendant  below,  it  is  pretty 
conclusive  proof  that  the  spark  arresters  were  not  in  perfect  con- 
dition. The  testimony  of  the  witnesses  in  regard  to  the  inspec- 
tion of  this  engine  and  the  spark  arrester  is  not  very  satisfactory 
— ^not  such  S8  to  require  the  court  to  reverse  the  judgment  of 
the  court  below  in  this  case. 

The  testimony  is  different  upon  these  points.  We  therefore 
conclude,  after  a  careful  perusal  of  this  evidence,  that  the  de- 
fendant has  not  nutde  out  by  sufficient  proof,  a  case  which  re- 
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quires  us  to  disturb  this  judgment;  in  other  words,  we  think 
the  jury  was  authorized  in  coming  to  the  conclusion  that  the  fire 
originated  from  the  engine  of  the  defendant  below  and  that  the 
engine  was  not  in  good  repair  at  the  time;  that  the  burden  of 
proof  as  to  negligence  being  upon  the  defendant  below,  it  has  not 
fully  sustained  that  defense,  and  the  judgment  of  the  court  of 
common  pleas  will  therefore  be  affirmed,  but  without  any  penalty. 

C  P.  (fe  L,  W.  Wickham,  for  plaintiff  in  error. 

McKnight  &  Thomas,  for  defendant  in  error. 


WAIVER.  OF  TORT  BY  FORM  OF  PLEADING. 

[Circuit  Court  of  Scioto  County.] 

WiLi.L\M  Kirchner  v.  Lloyd  E.  Smith. 

Decided,  June,  1905. 

Pleading — Amended  Petition  States  New  Cause  of  Action^  When — 
Waiver  of  Tort — By  .Suit  on  Implied  Contract — Election — Statute 
cf  Limitations. 

1.  An  amended  petition  does  not  state  a  new  and  independent  cause 

of  action  from  that  in  the  original  petition,  (a)  when  the  same 
evidence  would  prove  either  caufie  of  action;  (5)  when  the  measure 
of  recovery  is  the  same  on  each  cause  of  action;  and.(c)  when  a 
recovery  upon  the  cause  of  action  in  the  amended  petition  would 
bar  a  recovery  on  the  original  petition. 

2.  When  a  plaintiff,  in  his  pleading,  waives  a  tort,  committed  by  the 

defendant,  which  consisted  of  the  conversion  of  money  that  be- 
longed to  the  pl'aintifF,  and  he  sues  upon  an  implied  contract,  his 
action  is  barred  in  six  years  from  the  time  the  defendant  received 
the  money,  and  not  in  four  years  from  that  time. 

3.  Notwithstanding  the  plaintiff  used  language  in  his  pleading  which 

would  be  appropriate  to  describe  a  tort,  if  he  sues,  not  for 
damages  but  for  money  actually  received  by  the  defendant  and 
belonging  to  the  plaintiff  and  for  no  more,  it  is  a  waiver  of  the 
tort  and  an  election  to  sue  upon  the  implied  contract 

Walters,  J. ;  Cherrington,  J.,  and  Jones,  J.,  concur. 
In  the  common  pleas  court,  the  plaintiff  in  error,  William  E. 
Kirchner,  filed  against  Lloyd  E.  Smith,  the  defendant  in  error, 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         28 


1905  ]  Scioto  County. 


a  petition,  to  which  a  demurrer  was  sustained  by  that  court; 
subsequently  he  filed  an  amended  petition,  to  which  a  demurrer 
was  interposed  by  the  defendant,  and  in  determining  this  de- 
murrer in  favor  of  the  defendant,  it  was  held  that  the  action, 
both  on  the  original  and  amended  petition,  was  barred  by  the 
four  years'  statute  of  limitations;  and  thereupon  the  plaintiff 
filed  a  petition  in  error  in  this  court. 

Was  there  error  in  this  decision  of  the  common  pleas  court? 
If  the  four  years'  statute  (Section  4982,  Revised  Statutes)  ap- 
plies, then  the  action  was  not  brought  in  time;  but  if  the  six 
years'  statute  (Section  4981)  applies,  then  it  was  brought  in 
time. 

The  original  petition  below  was  upon  an  account  for  one-half 
of  the  purchase  price  of  the  undivided  one-twelfth  interest  in  an 
oil  and  gas  lease  on  a  tract  of  105  acres  of  land,  situated  in 
Tyler  county,  West  Virginia,  and  belonging  to  Elisha  P.  Sny- 
der; which  said  one-twelfth  interest  was  owned  by  the  said 
Smith  and  Kirchner,  each  owning  one-half  thereof,  and  was 
on  the  10th  day  of  October,  1897,  sold  by  said  Smith  for  $1,- 
151.04;  and  said  Smith  then  received  and  converted  to  his  own 
use  the  whole  of  said  purchase  money,  including  $575.52,  which 
belonged  to  plaintiff  in  error;  the  interest  on  said  $575.52  from 
October  18th,  1897,  till  September  15th,  1902,  is  $177.95,  and  the 
total  is  $753.99.     There  are  no  credits  on  said  account. 

Wherefore,  plaintiff  prayed  for  judgment  against  the  de- 
fendant in  the  said  sum  of  $753.99,  with  interest  thereon  from 
the  15th  day  of  September,  1902. 

The  amended  petition  sets  up  the  same  transaction:  the  own- 
ership of  the  lease  by  the  plaintiff  and  the  defendant,  each  own- 
ing one-half  of  the  undivided  one-twelfth  of  the  oil  and  gas  lease 
and  described  the  land  more  particularly  by  metes  and  bounds, 
but  as  being  situated  in  the  same  county,  and  the  same  number 
of  acres;  and  it  avers  that  in  October,  1897,  the  defendant 
wrongfully  sold  and  converted  to  his  own  use  the  proceeds  of 
the  sale,  $1,151.04,  and  it  asks  judgment  for  the  one-half  of  the 
proceeds  of  the  sale  so  received  by  the  defendant. 

(1).  The  first  contention  is,  that  the  amended  petition  states  a 
different  cause  of  action  than  that  in  the  original  petition ;  that 
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the  identity  of  the  cause  of  action  stated  in  the  original  petition 

is  not  the  same  as  that  described  in  the  amended  petition.  The 
original  petition,  in  form,  was  upon  the  account  so  stated.  The 
consideration  of  the  account  is  the  one-half  of  the  one-twelfth  of 
the  oil  and  gas  lease  in  Tyler  county,  West  Virginia,  upon  a 
tract  of  105  acres  of  land,  which  one-twelfth  the  defendant  sold 
on  a  certain  day,  and  that  he  received  $1,151.04,  and  that  he  has 
refused  to  turn  over  the  one-half;  and  he  asks  judgment  in 
money  for  the  one-half  of  that. 

The  amended  petition  states  the  same  facts  in  a  little  more 
elaborate  manner,  describing  particularly  by  metes  and  bounds 
the  105  acres  as  being  situated  in  Tyler  county,  West  Virginia, 
and  that  each  of  them  (plaintiff  and  defendant)  was  the  owner 
of  the  one-half  of  the  one-twelfth  of  this  oil  and  gas  lease,  and 
that  the  defendant  on  a  certain  date,  1897,  the  10th  of  October, 
sold,  with  his  own,  this  interest  of  plaintiff,  and  that  defendant 
had,  and  received  $1,151.04;  and  the  plaintiff  asks  judgment 
for  the  one-half  of  the  proceeds  so  received  by  Smith. 

There  is  a  complete  identity  of  the  causes  of  action.  There 
is  no  departure — if  departure  it  can  be  called— which  is  usually 
a  term  applied  to  where  the  reply  of  the  plaintiff  departs  from 
the  cause  of  action  stated  in  the  petition. 

But  it  is  alleged  that  there  is  a  different  cause  of  action.  And 
whether  or  not  there  is  a  different  cause  of  action  is  to  be  deter- 
mined by  certain  tests. 

First.  The  same  evidence  would  support  both  pleadings.  The 
same  evidence  that  would  support  the  original  pleading  in  this 
case  would  support  the  cause  of  action  in  the  amended  petition. 
The  petitioner  owned  the  one-half  of  the  one-twelfth  of  the  oil 
and  gas  lease  in  Tyler  county.  West  Virginia,  upon  105  acres  of 
land ;  the  defendant  sold  the  whole  twelfth,  the  10th  of  October, 
1897,  and  converted  one-half  of  the  proceeds — ^money — to  his 
own  use ;  and  the  plaintiff  demands  the  one-half  of  that  certain 
sum  so  received — the  proceeds  of  the  sale.  Now,  would  not  the 
same  evidence  support  the  amended  petition  that  would  support 
the  original  petition?  Is  not  the  identity  of  the  cause  of  action 
the  same  in  regard  to  the  one-half  of  the  one-twelfth  of  the  oil 
and  gas  lease  on  105  acres,  in  Tyler  county.  West  Virginia? 
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The  amended  petition  says  that  same  thing.  The  same  evidence 
that  would  be  introduced  to  support  a  cause  of  action  upon  the 
account  in  the  petition  would  be,  and  could  be,  the  only  evi- 
dence that  could  be  introduced  upon  the  amended  petition.  This 
makes  an  identity  of  the  causes  of  action. 

Second.  The  same  measure  of  damages  applies  to  each  of 
them.  The  same  amount  was  asked  in  the  amended  as  in  the 
original  petition,  viz.,  one-half  of  the  $1,151.04.  The  identity 
is  therefore  complete;  and  the  recovery  would  be  the  sAme  on 
each  pleading. 

Third.  A  recovery  upon  the  amended  petition  would  bar  a 
recovery  upon  the  other  pleading.  Would  not  a  recovery  on  the 
amended  petition  of  the  one-half  of  the  one-twelfth  of  an  oil 
and  gas  lease  of  the  proceeds  of  that  sale — ^bar  the  right  to  re- 
covery upon  the  original  petition  which  counts  upon  the  same 
thing  f  Therefore,  the  identity  of  the  causes  of  action  is  the 
same.  It  is  the  same  subect  matter,  and  the  same  interest  in  the 
gas  and  oil  lease,  owned  by  the  same  parties;  the  same  pro- 
prietors, in  the  same  tract  of  land,  in  the  same  county,  are 
averred,  and  the  same  amount  is  asked  in  both.  Therefore,  we 
must  necessarily  conclude  that  the  identity  of  the  causes  of 
action  is  the  same.  The  form  of  action  is  perhaps  changed  from 
that  on  the  account  in  the  original  petition  of  that  of  money  had 
and  received  in  the  amended  petition ;  but  this  is  an  immaterial 
difference. 

(2).  Is  the  cause  of  action  barred  by  the  statute  of  limita- 
tion? Is  the  cause  of  action  stated  in  the  petition  and  also  the 
one  stated  in  the  amended  petition  a  cause  of  action  in  ex 
delictOf  and  not  on  implied  contract?  If  it  is  upon  an  implied 
contract,  the  statute  of  limitation  is  six  years,  and  therefore  the 
action  is  not  barred.  If  the  action  is  for  a  tort,  then  the 
statute  of  limitation  of  four  years  bars  this  action. 

We  hold  that  the  amended  petition,  being  for  the  same  identi- 
cal cause  of  action  as  the  original  petition,  that  the  statute  of 
limitation  ceased  to  run  at  the  filing  of  the  petition  in  this  case, 
and  not  at  the  filing  of  the  amended  petition.  But  does  thQ 
statute,  four  years'  statute,  or  the  six  years'  statute,  apply! 
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When  one  person  receives  the  property  of  another,  if  he 
illegally  and  unlawfully  or  wrongfully  obtains  the  property  of 
another,  the  law  implies  an  obligation  upon  his  part  that  he  will 
refund  to  the  owner  that  property  so  unlawfully  coming  into  his 
Xwssession.  Therefore,  there  arose  an  implied  contract  on  the 
part  of  the  defendant  when  he  sold  this  oil  and  gas  lease  for 
$1,151.04,  and  received  the  whole  of  it,  if  the  half  of  it  belonged 
to  the  plaintiff  in  this  case — there  was  an  implied  obligation 
upon  the  part  of  the  defendant — to  pay  over  to  the  plaintiff  one- 
half  of  the  sum  so  received  by  him. 

(3).  Now,  it  is  true,  that  the  plaintiff  might  have  sued  as  in 
tort,  and  the  question  is,  whether  the  petition  and  amended  peti- 
tion is  one  in  tort,  or  whether  it  is  upon  an  implied  contract? 
And  that  is  to  be  determined  from  the  language  of  the  amended 
petition.  The  amended  petition  does  allege  the  fact  of  the  sale 
of  the  oil  and  gas  lease  by  the  defendant;  that  he  wrongfully 
and  unlawfully  converted  the  one-half  of  the  proceeds  belonging 
to  the  plaintiff  to  his  own  use ;  but  the  plaintiff  does  not  seek 
damages  by  reason  of  the  unlawful  conversion  of  his  property. 
He  seeks  in  this  case  to  recover  one-half  of  the  proceeds  of  the 
sale  made  by  the  defendant,  and  not  to  recover  damages — 
whether  those  damages  be  the  amount  of  the  proceeds  received 
by  him,  or  more  or  less;  but  he  seeks  to  recover  the  actual 
money  that  the  defendant  received.  This  is  money  that  the  de- 
fendant owes  upon  this  implied  obligation,  which  the  law  raises 
in  this  case. 

(4).  It  is  true  there  is  language  used  in  this  petition  that 
would  apply  to  a  tort.  Now,  where  a  party  has  a  right  of  action 
which  he  may  bring  either  in  tort,  or  in  ex  contractu,  he  may 
waive  tort  and  bring  an  action  upon  contract,  and  the  only  ques- 
tion is,  whether  the  plaintiff  has  done  so.  We  are  clearly  of  the 
opinion  that  he  has. 

In  Mount  v.  Lakeman,  21  0.  S.,  643,  the  action  was  brought 
against  the  treasurer  of  a  certain  township  to  recover  funds 
which  he  had  converted  to  his  own  use.  The  petition  alleged 
that  he  received  the  money  sued  for,  and  that  it  became  his  oflS- 
cial  duty  to  distribute  and  pay  over  the  money  according  to 
law;  that  he  failed  to  do  so,  but  converted  the  same  to  his  own 
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use,  and  that  was  held  to  be  an  action  ex  contractu,  and  not  one 
ex  delicto. 

Judge  Ranney,  in  State  v.  Newman^  2  0.  S.,  568,  while  not 
deciding  the  exact  question — it  not  being  necessary  to  do  so  in 
passing  upon  the  question  that  arose  in  that  case,  for  it  was  an 
action  upon  a  bond  of  the  treasurer — held : 

*'A  refusal  to  pay  over  money  received  in  his  official  capacity, 
when  demanded,  is  a  failure  to  perform  his  official  duty,  and  a 
non-feasance  in  office;  and  it  is  certain  that  an  action  upon  the 
case,  founded  upon  the  tort,  could  not  be  sustained  after  one 
year.  But  it  is  equally  certain,  that  the  plaintiff  might,  if  he 
saw  fit,  waive  the  tort  and  sue  in  assumpsit,  for  money  had  and 
received,  at  any  time  within  six  years." 

Now,  we  think  it  clearly  appears  from  this  petition  and  the 
amended  petition  that  the  action  is  not  in  tort.  It  is  not  for 
damages  for  the  unlawful  conversion  of  this  property.  The 
plaintiff  seeks  not  more  or  less  than  the  amount  received  by  the 
defendant.  He  seeks  to  recover  the  money  actually  received  by 
the  defendant ;  the  money  which  the  law  raises  an  implied  prom- 
ise that  he  should  pay  to  him.  And  it  is  distinguishable  in  that 
feature  from  an  action  for  a  tort.  While  the  language  used  in 
the  pleading  is  that  he  ** wrongfully  converted,"  *' unlawfully 
converted"  (and  it  is  an  actual  fact,  that  he  did  unlawfully  and 
wrongfully  convert  the  same,  if  the  petition  is  true),  and  while 
the  plaintiff  sets  out  that,  by  reason  of  this,  he  is  entitled  to  the 
actual  money  received,  still  he  does  not  sue  for  damages  for  the 
conversion;  he  sues  for  the  money  which  he  says  belongs  to 
him  and  which  the  defendant  received  and  converted  to  his  own 
use,  and  no  more.  This  is  the  distinction  in  all  the  books  which 
determines  whether  it  is  a  tort,  or  whether  it  is  one  upon  con- 
tract; and  the  plaintiff's  pleadings  show  that  his  action  is  of  the 
latter  kind. 

We,  therefore,  are  clearly  of  the  opinion  that  the  six  years' 
statute  of  limitation  applies,  because  it  is  a  petition  upon  an 
implied  contract  for  the  proceeds  of  the  sale,  and  we  adjudge, 
therefore,  that  the  common  pleas  court  erred  in  sustaining  the 
demurrer  to  the  amended  petition. 
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The  judgment  will  be  revereed  and  instruction  given  to  the 
court  of  common  pleas  to  overrule  the  demurrer  to  the  amended 
petition. 

Holcomb  &  Miller,  and  Pugh  &  Pugh,  for  plaintiff  in  error. 

G.  M.  Osborne,  for  defendant  in  error. 


A  CHiaCEN  COOP  NOTl  A  '*  BUILDINC." 

[Circuit  Court  of  Pickaway  County.] 

Edward  Bailey  v.  State  op  Ohio. 

Decided,  November,  1902. 

Criminal  Law — Definition  of  *'Buildino*' — As    Used  in   the  Burglary 
Statute — Movable  Chicken  Coop  not  a  ''Building: 


»» 


The  word  *'building"  as  used  in  Section  6835,  Revised  Statutes,  defin* 
mg  the  crime  of  burglary,  has  reference  to  a  structure  of  some 
permanence,  and  the  entering  of  a  movable  chicken  coop,  thirty- 
eight  inches  square,  with  intent  to  steal,  does  not  constitute  the 
crime  of  burglary. 

Cherrington,  J. ;  SiBLEY,  J.,  and  Jones,  J.,  concur. 

Error  to  Piekaway  Common  Pleas  Court. 

This  is  a  proceeding  in  error.  Bailey  was  tried  on  the  charge 
of  burglar^'-  and  found  guilty,  and  the  case  is  now  here  to  reverse 
the  judgment  of  the  common  pleas  court  in  entering  up  sentence 
and  judgment  on  the  verdict  of  guilty  rendered  by  the  jury. 

The  burglary  with  which  he  was  charged  was  in  burglariously 
entering  a  building,  viz.,  a  chicken  house,  the  property  of  one 
Jefferson  Blacker,  in  this  county,  and  taking  therefrom  seven 
chickens  of  the  value  of  two  dollars. 

The  evidence  is  all  in  the  bill  of  exceptions,  together  with  the 
charge  of  the  court,  and  the  plaintiff  claims  there  was  error 
in  the  trial  of  the  ease  in  two  particulars: 

First,  that  the  verdict  was  against  the  weight  of  the  evidence, 
in  this,  to-wit,  that  the  evidence  did  not  show  that  the  house  he 
is  charged  with  entering  was  such  a  one  as  is  contemplated  by 

•Affirmed  by  the  Supreme  Court  without  report,  69  Ohio  State,  551. 
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Section  6835,  Revised  Statutes,  which  defines  the  erime  of 
burglary;  and,  second,  that  the  court  erred  in  its  charge  to  the 
jury  in  that  particular  as  to  the  house,  assuming  that  if  they 
should  find  the  house  to  be  of  certain  dimensions  as  described 
by  witnesses  beyond  a  reasonable  doubt,  that  they  should  find 
the  defendant  guilty,  because  that  was  such  a  building  as  came 
within  the  purview  of  the  section  I  have  referred  to. 

So  if  the  first  assignment  of  error  is  correct,  that  the  verdict 
Is  against  the  weight  of  the  evidence,  the  chargie  of  the  court  in 
that  particular  was  wrong.  If,  however,  the  evidence  shows 
that  this  building,  ss  it  was  called,  was  such  a  one  as  is 
included  in  Section  6835,  Revised  Statutes,  then  the  charge  of 
vhe  ooTirt  was  correct. 

Prior  to  1885  Section  6835,  Revised  Statutes,  was  as  follows: 

**  Whoever,  in  the  night  season,  maliciously  and  forcibly  breaks 
and  enters  any  dwelling  house,  kitchen,  smokehouse,  shop,  office, 
storehoase,  warehouse,  malthouse,  stillhouse,  mill,  pottery,  fac- 
tory, watercraft,  schoolhouse,  church  or  minuting  hou»se,  barn  or 
stable,  or  railroad  car,  car  factory,  or  station  house,''  should  be 
guilty  of  the  crime  of  burglary. 

But  in  1885  it  was  amended  so  as  to  include,  **or  any  other 
building." 

Now  of  course  it  will  be  readily  seen  that  this  chicken  house 
is  not  specifically  named  in  this  staitute ;  but  the  claim  of  the  state 
is  that  it  comes  under  **or  any  other  building'' — that  it  is  a 
building,  and  specifically  comes  within  the  purview  of  that 
statute. 

The  testimony  is  brief  as  to  the  kind  of  a  house  it  is,  as  stated 
by  the  witness  who  made  the  measurements : 

'*The  width  of  the  coop  in  front  is  37%  inches.  Sides  38 
inches.  Three  feet  high  in  front  and  the  back  is  2  feet  high. 
The  door  is  two  feet  high,  and  13%  inches  wide.  The  piece  of 
lath  which  fastens  the  door  2  feet  and  6  inches.  The  length  of 
the  roof  is  5  feet  and  6  inches.  The  width  of  the  roof  4  feet  and 
2  inches. 

**Q.  Do  you  know  the  length  of  the  building?  A.  I  meas- 
ured it;  it  ought  to  be  on  there.  It  is  almost  square,  the  sides 
^re  38  inches  by  37%  inches." 
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The  following  questions  were  asked  of  the  owner  of  the  prop- 
erty: 

**Q.  These  chicken  coops  are  usually  called  brooders?  A. 
No,  sir;  I  had  them  to  put  the  hen  and  chickens  in  after  they 
were  batched,  to  rear  the  young  chickens,  that  is  what  I  had 
them  built  for. 

*  *  Q.  You  would  very  likely  take  them  with  you  if  you  moved 
from  that  place?  A.  I  think  I  would.  They  are  very  nice, 
and  if  I  should  move  some  place  else  I  would  certainly  move 
my  coops  if  I  intended  to  follow  chicken  raising. 

**Q.  They  are  not  attached  to  anjrthing?  A.  They  are  built 
right  on  the  ground.  They  are  so  they  can  set  on  the  ground, 
but  are  not  built  flat  on  the  ground,  they  have  a  two  by  four  un- 
der them  and  set  up  on  bricks,  on  account  of  the  ra-ts. ' ' 

On  page  16  of  the  bill  of  exceptions  is  a,  further  description : 

**Q.  It  was  a  coop  that  could  be  moved  from  one  place  to 
another?  A.  Yes,  sir;  but  one  man  could  not  move  it,  it  is  very 
heavy." 

Now  is  that  a  building?  The  indictment  describes  it  as  a 
certain  building,  viz.,  a  chicken  house.  Now  it  is  true,  as  claimed 
by  the  state  that  the  phrase  **or  any  other  building''  was  in- 
tended by  the  legislators  to  cover  almost  every  building  that 
could  be  imagined ;  but  is  this  a  building  ?  A  small  chicken  coop, 
larger  somewhat  than  a  martin  box,  and  which  the  prosecuting 
attorney  and  Mr.  Weldon,  counsel  for  defendant,  could  have 
carried,  if  they  stuck  a  pole  through  the  top,  all  over  town  with- 
out any  seriious  ineonvenienee  to  themselves;  it  could  be  put  on 
an  ox  cart  and  carried  away,  and  it  would  still  be  a  building  I 
suppose  according  to  the  claim  of  the  prosecuting  attorney;  it 
could  be  stuck  on  a  stiff  pole,  as  we  have  frequently  seen  martin 
boxes,  and  it  would  still  be  a  building  according  to  that  notion.  , 

Such  a  building  as  is  contemplated  by  the  statute  we  think 
means  a  building  that  has  some  permanency  of  structure.  It 
need  not  be  absolutely  permanent,  it  need  not  be  such  a  structure 
as  that  the  removal  of  it,  or  in  detaching  it  from  the  real  estate 
it  would  damage  the  real  estate  at  all,  but  it  must  have  some  per- 
manency about  it,  such  we  think  as  this  does  not  have,  and  we 
feel  quite  well  satisfied  that  it  does  not  come  within  the  purview 
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of  Section  6835,  Revised  Statutes,  so  that  we  think  the  two 
assignments  of  error  are  well  taken,  and  the  judgment  will  be 
reversed. 

Chris,  A.  Weldon,  for  plaintifiE  in  error. 

Irvin  F.  Snyder,  for  def end-ant  in  error. 


.  NOTICE  or  STREET  IMPROVEMENT  SERVED  UPON  LESSEE. 

[Circuit  Court  of  Hamilton  County.] 
Jacob  H.  Clemmer  v.  City  of  Cincinnati. 

Decided,  May  19,  1905. 

Street  Improvement — Notice  to  Leasee — Binding  on  All  Interests, 
When — Taxation,  and  Contracts  Pertaining  to  Real  Estate — Appli- 
cation of  the  Twenty-five  per  cent.  Limitation. 

Notice  of  a  proposed  street  improvement  is  binding  upon  all  par- 
ties interested  in  the  property,  when  served  on  a  lessee  for  ten 
years  with  privilege  of  purchase  to  whom  the  care  and  control 
of  the  property  is  entrusted  as  completely  as  in  this  case. 

GiPPEN,  J.;  Jklke,  J.,  and  Swing,  J.,  concur. 

We  aj^  of  opinioai  tJbat  by  the  tenmis  of  the  lease  for  ten  years, 
with  the  privilege  of  purchase  given  by  Mr.  Clemmer  to  Mr. 
Miller,  Mr.  Miller  was  constituted  the  agent  of  Mr.  Cleimmer, 
and  the  representative  of  the  corpus  of  the  property  sufficiently 
to  bind  all  interests  therein  of  both  Miller  and  Clemmer,  by  the 
service  of  notice  upon  Miller  and  the  signing  of  the  petition  by 
him. 

Tlhds  interpretation  of  this  lease  is  borne  out  and  sustained 
by  Mr.  Cleniimer  upon  the  witness  stand;  after  he  had  surren- 
dered the  possession  of  his  property  to  Mr.  Miller,  and  the  same 
had  been  titauKferred  on  the  tax  duplicate  of  the  county  to  Mr. 
Miller,  Mr.  Clemmer  says  that  he  paid  no  attention  to  the  prop- 
erty, but  oonsid'ered  the  same  sold  so  far  as  he  was  concerned, 
and  looked  to  Mr.  Miller  to  provide  for  amd  pay  all  taxes  and 
assessments. 

Although  the  lease  herein  involved  is  not  of  tihe  same  perma- 
nent nature  as  that  involved  in  the  case  of  The  Village  of  8t. 
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Bernard  v.  Kemper,  60  0.  S.,  253,  and  we  do  not  undertake  to 
lay  down  any  general  rule  in  regand'  to  all  leases,  we  feel  that 
the  real  estate  itself  in  this  case  was  so  (handled  and  disposed  of 
by  the  lessor  to  the  lessee  as  to  make  the  language  of  the  opinion 
of  Judge  Burkot  on  page  253  piarticuLarly  applicable: 

**The  rules  of  taxation  are  prescribed  by  the  statutes,  and  the 
persons  must  make  their  contracts  with  reference  thereto ;  and  if 
the  power  is  given  to  a  lessee  to  deal  with  property  as  owner 
and  to  have  it  stand  in  his  namie  for  taxation,  the  lessor  becomes 
bound  by  the  acts  of  his  lessee,  and  has  no  cause  for  complaint." 

We  further  think  that  Revised  Statutes,  2304  (Bates'  Ohio 
Statutes,  1900  Edition),  which  obtained  at  the  timie  this  imiprove- 
ment  was  undertaken,  is  applicable  on  this  point.  We  think  the 
same  reasoning  applies  to  the  signing  of  the  petition  for  the  im- 
provement of  Fairview  avenue,  and  the  improvement  of  Straight 
^reet. 

In  regard  to  the  second  Straight  street  improvement,  we  are 
of  opinion  that  thie  lien  for  this  assessment  should  not  extend 
beyond  the  average  diepth  of  lots  in  this  vicinity,  which  is  aibout 
one  'hundred  and  twenty-five  feet,  and,  limited  to  this  depth,  the 
property  will  not  stand  a  sewerage  assessment  to  exceed  one  dol- 
lar per  front  foot,  and  be  within  the  twenty-five  (25)  per  cent, 
limitation. 

In  regard  to  the  third  Straight  street  assessment  we  are  of 
opinion  that  the  original  gnading  and  the  recent  bowldering 
should  be  taken  as  one  improvement  and  confined  within  the 
tvi"enty-five  (25)  per  cent,  limitatiom,  and  having  held  that  the 
first  assessment  on  Straight  street  was  binding  by  reason  of  the 
signing  of  the  petition,  and  as  the  amount  there  held  to  be  bind- 
ing upon  the  property  is  in  excess  of  twenty-five  (25)  per  cent, 
of  what  we  find  the  value  to  be,  we  are  of  opindon  that  the 
assessment  for  bowldering  is  an  unla/wf ul  burden  upon  the  prop- 
erty and  is  invalid. 

A  decree  disposing  of  these  four  assessmienits  may  be  had  in 
accordance  with  the  above  views. 

F.  C,  Ampt,  for  the  plaintiff. 

Chas,  J.  Hu7it,  City  Solicitor,  for  the  city. 
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COAL  VAULTS  UNDER  SIDEWALKS. 

[Circuit  Court  of  Trumbull  County.] 

First  National  Bank  op  Wakren  v.  Barney  J.  Gillen. 

Decided,  February  Term,  1905. 

Negligence — In  the  Matter  of  a  Covering — Over  a  Coal  Vault  under  the 
Sidewalk — Duty  of  Abutting  O toner — To  Keep  Sidewalk  Unob^ 
structed  and  Safe — Original  and  Intervening  Negligence — Proxi- 
mate Cause. 

Where  a  person,  who  owns  and  occupies  a  building,  permits  a  perfo- 
rated covering  over  a  coal  vault,  constructed  under  a  sidewalk  in 
a  municipality,  and  maintained  for  his  own  benefit,  to  remain  un- 
fastened below,  and  it  can  be  easily  displaced  by  lifting  it  from 
the  rim  in  which  it  is  placed  either  by  inadvertence  or  design, 
and  it  is  so  displaced,  and  a  footman  lawfully  walking  upon  the 
sidewalk  after  dark,  steps  upon  the  covering  after  it  is  displaced, 
which  tilts  and  throws  him  into  the  coal  hole,  thereby  seriously 
Injuring  him.  Held:  That  such  owner  is  guilty  of  negligence,  al- 
chough  such  covering  would  not  be  displaced  by  ordinary  travel 
over  it,  and  that  such  negligence  is  the  proximate  cause  of  tho 
Injury. 

E.  B.  Taylor  and  Gillmer  &  Gilliner  cited  for  the  defendant  in 
error: 

69  O.  S.,  414-436;  45  0.  S.,  118;  53  0.  S.,  605;  49  0.  S.,  82; 
2d  Handy,  167;  8  0.  S.,  358;  47  0.  S.,  207;  38  0.  S.,  462;  36  0. 
S.,  318;  Revised  Statutes,  6710;  66  Iowa,  219-222;  18  N.  Y., 
79-84:  51  N.  Y.,  224-225-228;  81  N.  Y.,  52-56;  87  N.  Y.,  128; 
92  id,,  588;  97  id.,  569;  101  id.,  149;  57  0.  S.,  330;  58  0.  S.,  63; 
41  O.  S.,  378 ;  125  Pa.  S.  R.,  429 ;  10  A.  S.,  534. 

Cook,  J. ;  Burrows,  J.,  and  Laubie,  J.,  concur. 

Error  to  Circuit  Court  of  Trumbull  County. 

Plaintiff  in  error  is  the  owner  of  a  bank  building  situated  on 
South  Park  avenue  running  along  the  public  square  and  one  of 
the  most  public  streets  in  the  city  of  Warren.  The  bank  had  a 
coal  vault  five  feet  deep  under  the  sidewalk,  but  it  had  not  used 
it  for  at  least  ten  years.    The  entrance  to  this  vault  from  the 
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outside  was  by  means  of  an  opening  in  the  middle  of  the  side- 
walk. The  opening  was  covered  by  a  circular  iron  covering 
known  as  a  grate  covering  twenty  inches  in  diameter  and  one 
inch  thick.  This  grate  covering  rested  on  an  iron  rim  and  had 
an  iron  rod  with  a  hook  attached,  running  down  through  the  cen- 
ter for  the  purpose  of  fastening  it  below  in  the  vault,  but  had 
never  been  so  fastened.  It  fitted  loosely  in  the  rim  and  could  be 
easily  displaced  so  it  would  tilt,  either  by  the  catching  of  an 
umbrella  in  it  or  the  catching  of  a  pedestrian's  cane  in  it.  There 
were  a  large  number  of  openings  to  coal  vaults  in  the  city  cov- 
ered in  the  same  manner  at  the  time  of  the  accident  and  had 
becH  for  years  previously  as  well  as  in  cities  of  the  same  size  in 
different  parts  of  the  country ;  while  many  grate  coverings  were 
fastened  below,  and  some  openings  were  covered  with  large  solid 
covers  that  fit  closely  into  the  rims.  The  proper  authorities  of 
the  city  had  full  knowledge  of  the  existence  of  the  vault  and  the 
cover,  but  no  permit  or  license  was  obtained  to  construct  and 
maintain  it  by  the  owner  of  the  property. 

About  eight  o'clock  in  the  evening  of  April  28,  1900,  after 
dark,  defendant  in  error,  Barney  J.  Gillen,  was  lawfully  walking 
along  Park  avenue ;  he  stepped  upon  the  covering ;  it  tilted  and 
he  fell  into  the  opening  to  the  vault  and  was  very  seriously  in- 
jured. About  ten  minutes  before  the  accident  the  cashier  of 
the  bank  in  coming  from  the  building  passed  over  the  covering 
and  stepped  upon  it,  without  any  signs  of  it  being  displaced, 
and  after  the  accident  the  rim  and  covering  were  in  good  condi- 
tion, showing  almost  conclusively  that  the  covering  had  been 
slightly  displaced  by  some  means  immediately  previous  to  the 
accident,  but  by  what  means  the  evidence  wholly  fails  to  show. 

The  only  error  relied  upon  in  argument  for  the  reversal  of 
the  judgment  is  that  the  verdict  is  clearly  against  the  weight  of 
the  evidence  and  the  only  question  therefore  is,  was  the  jury 
justified  in  drawing  the  inference  of  negligence  on  the  part  of 
the  bank  from  the  facts  stated,  as  there  is  no  claim  of  negligence 
on  the  part  of  Gillen. 

The  question  is  a  very  important  one,  ^s  in  almost  all  cities  of 
the  size  of  Warren  there  are  scores  of  coal  vaults  similarly  cov- 
ered. 
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Conceding  that  in  this  state  an  abutting  owner  of  a  lot  has 
authority  to  excavate  under  a  sidewalk  and  construct  and  main- 
tain a  coal  vault  for  his  own  benefit  alone,  about  which  there  may 
be  some  question,  yet  what  is  his  duty  to  the  public  when  he 
does  so?  The  sidewalk  is  primarily  for  the  benefit  of  the  pub- 
lic. It  is  especially  for  the  use  of  the  resident  of  the  city  when 
walking,  and  he  has  a  right  to  assume  that  no  stumbling  block  or 
trap  has  been  placed  in  the  center  of  the  walk.  By  day  and  by 
night  he  is  justified  in  assuming  that  the  center  of  the  sidewalk 
is  clear  of  all  obstructions  or  pit-falls.  If  the  owner  of  abutting 
property  makes  use  of  it  for  his  own  convenience  by  excavating 
under  it,  he  must  see  to  it  that  the  sidewalk  is  in  as  substantially 
safe  condition  as  if  no  excavation  had  been  made.  Such,  no 
doubt,  is  the  law  upon  principle,  and  as  we  understand  it  such 
is  the  tenor  of  .the  best  authorities. 

In  Dillon  on  Municipal  Corporations,  Sections  1032  and  1033, 
it  is  said : 

''Section  1032.  No  person,  not  even  the  adjoining  owner, 
whether  the  fee  of  the  street  be  in  himself  or  in  the  public,  has 
the  right  to  do  any  act  which  renders  the  use  of  the  street  hazard- 
ous or  less  secure  than  it  was  left  by  the  municipal  authorities. 
Whoever  does  so,  whether  by  excavations  made  in  the  sidewalk 
by  the  abutter,  or  by  unsafe  hatchways  left  therein,  or  by  open- 
ing, or  leaving  open,  an  area- way  in  the  pavement,  or  by  under- 
mining the  street  or  sidewalk,  or  by  placing  unauthorized  ob- 
structions thereon,  which  make  the  use  of  the  street  unsafe  or 
less  secure,  is  guflty  of  a  nuisance,  and  is  liable  to  any  person 
who,  using  due  care,  sustains  any  sp<*cial  injury  therefrom ;  anrl 
in  any  such  cases,  the  person  who  created  or  continues  the  nui- 
sance is  thus  liable,  irrespective  of  the  question  of  negligence  on 
his  part. 

"Section  1033.  In  accordance  with  the  principles  stated  in 
the  preceding  sections,  the  owner  of  a  building  and  lot  is  liable 
for  personal  injuries  sustained  by  the  breaking  of  a  flagstone,  or 
defective  grating  formed  part  of  the  sidewalk  adjoining  the 
building  and  covering  an  excavation  made  in  the  sidewalk,  and 
used  by  the  owner  for  private  purposes.  It  follows  that  it  is 
no  answer  to  such  an  action,  that  the  work,  including  the  defec- 
tive covering,  was  done  for  the  owner  at  a  fixed  priee  by  contrac- 
tors, who  agreed  to  do  it  properly.    The  doctrine  of  respondeat 
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superior  has  no  application  to  such  a  case.  And  because  the 
owner  is  bound,  at  his  peril,  to  keep  the  excavation  covered  so 
as  to  be  as  safe  as  if  it  had  not  been  made,  he  is  not  discharged 
from  liability  by  the  fact  that,  having  provided  a  sufficient  cov- 
ering, it  was,  without  his  knowledge,  fractured  or  rendered  un- 
safe by  the  wrongful  acts  of  others.'* 

The  doctrine  of  the  text  is  supported  by  many  authorities  and 
the  author  well  says,  in  commenting  upon  the  case  of  Fisher  v. 
Thirkell,  21  Mich.,  1,  which  dissents  from  these  authorities: 

'*  Since  such  excavations  are  made  for  the  exclusive  benefit  of 
the  owner  of  the  building  the  author  sees  nothing  unreasonable 
in  the  doctrine  that  he  is  bound  to  see  that  they  are  kept  in  re- 
pair, and  do  not  become  nuisancer  by  becoming  dangerous.  See 
also  Section  700.*' 

It  is  however  not  necessary  in  this  case  to  go  the  extent  of 
holding  that  the  bank  should  be  held  responsible  for  maintain- 
ing a  nuisance  and  therefore  guilty  of  a  wrong,  it  having  no  right 
whatever,  implied  or  otherwise,  to  make  or  maintain  the  vault, 
and  the  trial  court  instructed  the  jury  that  the  defendant  would 
only  be  liable  for  the  want  of  ordinary  care  in  constructing  and 
maintaining  the  covering  over  the  hole,  and  that  if  ordinary 
care  was  used  in  the  construction  and  maintenance  of  the  cover- 
ing, they  should  find  for  the  defendant.  The  jury  found  that 
the  bank  did  not  exercise  such  care  as  it  should  have  done,  and 
certainly  that  was  a  question  of  fact  to  be  determined  by  the 
jury,  if  an  inference  of  nej^ligence  could  be  drawn  from  the 
facts.     Dickson  v.  Hollister,  123  Pa.,  421. 

Ordinary  care  in  a  case  of  this  character  would  be  great  care. 
This  coal  hole  was  in  the  center  of  the  pavement.  The  owner  is 
bound  to  know  that  persons  will  pass  and  repass  and  step  upon 
the  cover,  not  only  in  the  day  time  but  the  night  time,  without 
apprehending  danger. 

**If  an  excavation  under  a  sidewalk  is  by  license  of  competent 
authority,  the  one  "making  it  is  bound  <to  do  it  in  a  careful  man- 
ner, and  to  see  that  it  is  properly  and  carefully  covered,  so  as  to 
make  the  street  as  safe  for  passage  as  before. ' '  Irvine  v.  Wood 
et  al,  51  N.  Y.,  224. 
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*'Th6  public  are  entitled  to  an  unobstructed  passage  upon  the 
streets,  including  the  sidewalks  of  a  city.  A  coal  hole  covered 
with  a  movable  disc  is  an  obstruction.  When  permi5?sion  is  given 
by  a  municipal  authority  to  interfere  with  a  street  solely  for  pri- 
vate use,  the  person  obtaining  such  permission  must  see  to  it 
that  the  street  is  restored  to  its  original  safety  and  usefulness.'' 
Clifford  V.  Dam  et  al,  81  N.  Y.,  page  52. 

Many  other  authorities  could  be  cited  but  it  is  unnecessary  to 
do  so  as  in  our  own  state  substantially  the  same  doctrine  was  de- 
clared in  the  case  of  Morris  v.  Woodbuni,  57  0.  S.,  330,  in  which 
it  is  held : 

'  *  If  the  owner  of  n  lot  abutting  upon  a  street  of  a  municipal- 
ity,  for  the  use  of  his  property,  constructs  a  vault  under  the 
sidewalk  over  which  he  negligently  places  and  maintains  a  de- 
fective covering,  he  is  liable  directly  to  a  footman  injury  thereby, 
notwithstanding  the  omission  by  the  municipality  of  the  duty 
imposed  upon  it  by  statute  to  keep  the  street  in  repair.*' 

In  the  opinion  it  is  said : 

**The  liability  of  the  owner  of  the  abutting  property  for  an 
injury  resulting  from  torts  of  this  character,  notwithstanding 
the  omission  of  duty  by  the  municipality  is  necessarily  implied 
in  Clark  v.  Fry,  8  0.  S.,  538,  and  Railroad  Company  v.  Mosey, 
47  0.  S.,  203,  although  the  precise  question  may  not  have  been 
raised." 

But  it  is  claimed  that  the  act  of  the  bank  in  having  such  char- 
acter of  covering  »and  its  not  being  fastened  below  was  not  the 
proximate  cau.se  of  the  injury  to  Gillen.  Indeed  that  is  the 
principal  contention  of  counsel.  It  is  said  that  the  covering  was 
sufficient  to  protect  foot  travelers;  that  by  walking  over  it  the 
covering  would  not  be  disturbed,  and  that  it  must  have  been  in- 
terfered with  by  some  means  immediately  prior  to  Gillen  stepping 
upon  it,  and  that  this  intervening  act  of  some  one,  either  by  in- 
advertance  or  intentionally,  was  the  direct  cause  of  the  injury. 

It  must  be  borne  in  mind  that  it  is  not  every  intervening  cause 
that  relieves  the  defendant  from  his  negligence.  If  the  negli- 
gence of  the  defendant  is  the  primary  cause  of  the  injury  and  the 
intervening  cauv^  was  onte  that  in  the  na4;uraJ  and  ordinary  course 
of  things  should  be  contemplated  as  not  entirely  improbable, 
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then  the  defendant  is  not  relieved.  The  rule  is  plainly  and  well 
stated  in  Shearman  &  Redfield  on  The  Law  of  Negligence, 
commencing  at  Section  32. 

''Section  32.  The  connection  between  the  defendant's  negli- 
gence and  the  plaintiff's  injury  may  be  broken  by  an  intervening 
cause.  In  order  to  excuse  the  defendant,  however,  this  inter- 
vening cause  must  be  either  a  superseding  or  a  responsible  cause. 
It  is  a  superseding  cause,  whether  intelligent  or  not,  if  it  so  en- 
tirely supersedes  the  operation  of  the  defendant's  negligence  that 
it  alone,  without  his  negligence  contributing  thereto  in  the  slight- 
est degree,  produces  the  injury.  It  is  a  responsible  one,  if  it  is 
the  culpable  act  of  a  human  being,  who  is  legally  responsible 
for  such  act.  The  defendant's  negligence  is  not  deemed  the  prox- 
imate cause  of  the  injury,  when  the  connection  is  thus  actually 
broken  by  a  responsible  intervening  cause.  But  the  connection 
is  not  actually  broken,  if  the  intervening  event  is  one  which  might, 
in  the  natural  and  ordinary  course  of  things,  be  anticipated  as 
not  entirely  improbable,  and  the  defendnt's  negligence  is  an 
essential  link  in  the  chain  of  causation.  Of  course,  the  very 
definition  of  a  superseding  cause  implies  that  the  defendant's 
negligence  can  not  be  the  cause  of  the  injury. 

**  Section  33.  The  first  alternative  needs  little  comment.  It 
is  simply  the  cause  of  inevitable  accident,  which  has  already  been 
considered,  with  only  this  difference,  that  such  accident  occurs 
after  the  defendant  has  been  negligent,  and  when,  perhaps,  but 
for  the  intervention  of  that  accident,  he  might  have  been  liable. 
But  it  must  be  carefully  noted  that  inevitable  accident,  in  order 
to  furnish  a  complete  defense  in  such  a  ease,  must  be  the  sole 
cause  of  the  injury,  and  therefore  that  it  is  no  defense,  if,  but 
for  the  defendant's  ncfrligence,  the  pl?!intiff  would  not  have  been 
exposed  to  injury  fn>m  such  accident;  while  if  it  contributed 
to  any  part  of  the  resulting  damage,  it  is  only  a  defense,  in  case 
that  part  of  the  damage  can  be  accurately  distinguished  from  the 
rest. 

**  Section  34.  The  second  alternative,  of  a  responsible  but  not 
superseding  cause,  needs  further  statement.  If  the  negligent 
acts  of  two  or  more  persons,  all  being  culpable  and  responsible  in 
law  for  their  acts,  do  not  concur  in  point  of  time,  and  the  negli- 
gence of  one  only  exposes  the  injured  person  to  risk  of  injury 
in  case  the  other  should  also  be  negligent,  the  liability  of  the  per- 
son first  in  fault  will  depend  upon  the  question  whether  the  neg- 
ligent act  of  the  other  was  one  which  a  man  of  ordinary  experi- 
ence and  sagacity,  acquainted  with  all  the  circumstances,  could 
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reasonably  anticipate  or  not.  If  such  a  person  oould  have  an- 
ticipated that  the  intervening  act  of  negligence  might,  in  a  natur- 
al and  ordinary  sequence,  follow  the  original  act  of  negligence, 
the  person  first  in  fault  is  not  released  from  liability  by  reason 
of  the  intervening  negligence  of  another.  If  it  could  not  have 
been  thus  anticipated,  then  the  intervening  negligent  peraoo 
alone  is  responsible. ' ' 


This  rule  is  adopted  and  approved  in  Pemisylvania  Railway 
Co.  V.  Snyder,  55  0.  S.,  342,  and  was  previously  approved  in 
many  cases  in  this  state. 

Oan  it  be  said  that  the  intervening  event  or  cause  in  this  case 
was  not  one  which  might  in  the  natural  and  ordinary  course  of 
things  have  been  anticipated  as  entirely  probable  ?  Should  not 
the  bank  have  anticipated  that  this  covering,  which  could  so 
easily  be  displaced  so  as  to  make  it  absolutely  dangerous,  would 
be  so  displaced  by  the  ordinary  use  of  a  walking  stick  or  um- 
brella, by  a  wholly  irresponsible  child  or  by  a  burglar  seeking 
an  entrance  into  the  bank.  — 

Assuming  that  the  covering  was  displaced  by  a  responsible 
person  maliciously,  of  which  there  was  no  proof,  and  certainly 
the  burden  was  on  the  bank  to  show  that  to  be  the  fact  {Clifford 
V.  Dam  et  al,  supra) ,  yet  we  do  not  think  the  bank  could  claim 
anything  from  that  fact,  for  as  said  by  Shearman  &  Redfield 
in  Section  34  already  referred  to: 

**If  the  negligent  acts  of  two  or  more  persons  all  being  culpa- 
ble and  responsible  in  law  for  their  acts,  do  not  concur  in  point 
of  time,  and  the  negligence  of  one  only  exposes  the  injured  per- 
son to  risk  of  injury  in  case  the  other  should  also  be  negligent, 
the  liability  of  the  person  first  in  fault  will  depend  upon  the 
question  whether  the  negligent  act  of  the  other  was  one  which  a 
man  of  ordinary  experience  and  sagacity,  acquainted  with  all 
the  circumstances,  could  reasonably  anticipate  or  not.'* 

Should  not  the  bank  have  reasonably  anticipaved  that  some 
person  might  remove  the  covering  either  from  curiosity  or 
maliciously  for  the  express  purpose  of  causing  injury  or  for  the 
purpose  of  committing  a  burglary;  we  think  it  should  have  so 
anticipated. 
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This  rule  is  fully  illustrated  in  the  cases  referred  to  in  Har- 
Hman  v.  Railway  Company y  45  0.  S.,  11,  where  in  the  opinion  it 
is  said : 

**And,  indeed,  since  the  leading  case  of  Lynch  v.  Nurdin,  1  Q. 
B.,  29,  there  is  an  almost  unbroken  line  of  authorities  to  the  ef- 
fect that  such  intervening  cause  can  not  affect  the  liability  of  the 
negligent  party. 

**In  Illidge  v.  Goodwin,  5  C.  &  P.,  192,  the  defendmit's  horse 
and  cart  were  left  standing  in  the  street,  without  any  one  attend- 
ing them.  A  person  came  along  and  w^hipped  the  horse,  which 
caused  it  to  back  the  cart  against  the  plaintiff's  window.  It  was 
urged  that  the  man  who  whipped  the  horse,  and  not  the  defend- 
ant, was  liable.  It  was  also  contended  that  the  bad  manage- 
ment of  the  plaintiff's  shop  man  had  contributed  to  the  injury. 
But  Tindal,  C.  J.,  ruled  that  eveoi  if  this  were  believed,  it  would 
not  avail  as  a  defense. '  *  If , '  he  says,  *  a  man  chooses  to  leave  a 
cart  standing  on  the  street,  he  'will  take  the  risk  of  any  mischief 
that  may  be  done.' 

**One  who  leaves  a  horse  loose  and  unaittemded  in  a  city  street 
is  responsible  for  injuries  done  by  the  horse  running  away,  al- 
though that  might  not  have  happened  but  for  the  wrongful  act 
of  a  strianger  in  frightening  it,  and  though  after  the  horse  began 
to  run,  the  owner  did  his  best  to  stop  it.  So  also  the  owner  of 
any  machine,  or  other  thing  capable  in  its  nature  of  doing  injury 
is  liable  for  injury  which  ensues  to  a  person,  not  himself  careless, 
in  consequence  of  the  owner  negligently  leaving  it  exposed  and 
unguarded  in  a  public  place,  and  its  being  there  set  in  motion 
by  a  negligent  person."  Shearman  &  Redfield  on  the  Law 
of  Negligence,  Section  35,  and  cases  cited  in  the  notes. 

What  difference  is  there  between  leaving  a  horse  unhitched 
in  the  street  and  leaving  this  covering  in  the  middle  of  the 
sidewalk  unanchored?    None  whatever. 

In  the  opinion  in  Harriman  v.  Railway  Company,  it  is  said : 

**In  the  latter  case  {Lane  v.  Atlantic  ^Yorks)  the  defendant 
carelessly  left  a  truck  loaded  with  iron  on  a  public  street  in 
Boston.  The  iron  was  so  negligently  placed  on  the  truck  that 
.it  would  easily  fall  off.  The  plaintiff*,  a  boy  seven  years  old, 
was  w-alking  along  the  street,  when  he  was  called  by  another  boy 
twelve  vears  old  to  come  over  and  see  him  move  the  truck.  The 
plaintiff  w^nt  over  and  stood  near  the  truck  while  the  other  boy 
was  attempting  to  move  it.    In  e()nse(juence  of  the  motion  thus 
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griven  the  truck  by  the  other  boy,  the  iron  rolled  off  and  injured 
the  plaintiff's  legs.  Colt,  J.,  in  the  opinion  of  the  eourt,  disposes 
of  the  question  now  under  consideration  as  follows :  *  In  actions 
of  this  description  the  defendant  is  liable  for  the  natural  and 
probable  consequence  of  his  negligent  act  or  omission.  The  in- 
jury must  be  the  direct  result  of  the  misconduct  charged.  But 
it  will  not  be  considered  too  remote,  if  according  to  the  usual 
experience  of  m-ankind  the  result  ought  to  have  been  appre- 
hended. The  act  of  a  third  party  intervening  and  contributing 
a  condition  necessary  to  the  injurious  effect  of  the  original  neg- 
ligence, will  not  excuse  the  first  wrong-doer,  if  such  act  ought 
to  have  been  foreseen.  The  original  negligence  still  remains  a 
culpable  and  direct  cause  of  the  injury.  The  test  is  to  be  found 
in  the  probable  injurious  consequences  which  were  to  be  antici- 
pated, not  in  the  number  of  subsequent  events  and  agencies 
which  might  arise.'  In  that  case  it  was  held  immaterial  whether 
the  act  of  the  boy  in  moving  the  truck  and  thus  causing  the 
iron  to  fall  upon  the  plaintiff,  was  mere  negligence  or  voluntary 
wrong-doing." 

Judgment  of  common  pleas  court  affirmed. 

T.  n,  Gillmer  and  Charles  M,  Wilkins,  for  plaintiff  in  error. 

E.  B.  Taylor  and  T,  J,  Oillmer,  for  defendant  in  error. 


MUNICIPAL  BONDS-LIMITATION  OF  BONDING  POW£R. 

[Circuit  Court  of  Seneca  County.] 

Wellington  J.  QRiFPrrn  et  al  v.  The  City  op  Tiffin  bt  al. 

Decided,  April  Term,  1905. 

Municipal  Corporations — Statutes  Construed  Relating  to  Bonding 
Power — Limit  of  Bonding  Capacity,  How  Ascertained — Exemption 
of  Bonds  to  be  Paid  by  Special  Assessments. 

1.  The  bonding  power  of  a  municipal  corporatfon  under  Sections  2835, 

2835&  and  2837,  Revised  Statutes  of  Ohio,  is  fixed  at  the  extreme 
limit  of  eight  per  cent,  of  all  the  taxable  property  listed  for  tax- 
ation, in  such  corporations.  This,  however,  does  not  Include 
bonds  to  be  paid  by  special  assessments  upon  abutting  property. - 

2.  In   determining  whether  a  municipal   corporation   has   reached   or 

exceeded  the  limit  of  its  bonding  capacity,  the  statute  contemplates 
the  aggregate  bonded  indebtedness  whether  issued  before  or  since 
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said  enactments,  and  if  such  aggregate  equals  or  exceeds  the  ex- 
treme eight  per  cent,  limit  above  noted,  then  no  further  bonds  may 
be  issued  until  said  aggregate  has  been  reduced  below  said  limit 

VoLLRATH,  J. ;  NoRRis,  J.,  and  HURIN,  J.,  COnCUF. 

The  plaintiff  in  error  filed  his  petition  in  the  lower  court  set- 
ting forth  twelve  separate  causes  of  action  and  seeking  to  re- 
strain the  payment  of  bonds  of  the  city  of  Tiffin  heretofore 
issued  and  to  res-tarain  the  issuing  of  bonds  known  and  desig- 
nated as  the  Greenfield  Street  Paving  Bonds — the  latter  being 
the  subject  of  the  twelfth  cause  of  action. 

The  first  eleven  causes  of  action  described  and  set  forth  suc- 
cessive bond  issues  of  said  city,  indicating  the  purpose  for  which 
issued,  as  well  as  their  respective  amounts,  and  contain  aver- 
ments with  reference  to  the  manner  of  issuing  the  same  tending 
to  support  the  charge  that  said  issues  of  bonds  so  described  were 
illegally  made.  The  aggregate  sum  of  the  bonds  so  issued  as 
described  in  these  eleven  causes  of  action  is  $625,000.  The 
amount  of  bonds  sought  to  be  issued  as  set  forth  in  the  twelfth 
cause  of  action  and  known  as  the  Greenfield  Street  Paving 
Bonds  is  $13,000.  It  further  appears  from  the  petition  and  in 
the  first  eleven  causes  of  action,  as  well  as  in  said  twelfth  cause  of 
action,  that  the  total  taxable  value  of  all  property  listed  for 
taxation  in  said  cdty  of  Tiffin  is  $4,000,690  and  no  more. 

The  facts  thus  set  forth  indicate  tha^t  the  city  of  Tiffin  has  at 
present  a  total  bonded  indebtedness  amounting  to  a  fraction 
more  than  15  per  cent,  of  the  taxable  value  of  all  property  in 
said  city  listed  for  taxation. 

A  general  denwurrer  was  interposed  by  the  city  to  this  peti- 
tion and  thds  demurrer  was  sustained  by  the  lower  court.  Error 
is  prosecuted  here  to  reverse  this  action  of  the  common  pleas 

court. 

The  demurrer  in  question  was  general  in  its  terms. 

After  said  demurrer  was  sustained  as  aforesaid  by  the  court 
of  common  pleas,  upon  application  to  the  judges  of  this  court 
at  chambers,  a  temporary  restraining  order  was  granted  restrain- 
ing the  sale  of  the  Greenfield  Street  Paving  Bonds  until  th^ 
issues  raised  bereip  by  the  petition  in  error  are  finally  determ% 

ined. 
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The  purposes  for  which  municipal  corporations  may  is.siic 
bonds  are  recited  in  Section  2835  of  the  Revised  Statutes  and 
include  the  object  contemplated  by  the  issue  under  considera- 
tion. 

Said  Section  2835  further  provides  that  such  bonds  shall  not 
exceed  one  per  cent,  of  the  total  taxable  property  of  the  corpo- 
ration in  any  one  year  unless  authorized  by  an  affirmative  vote 
of  at  least  two-thirds  of  all  the  members  of  council  elected  or 
appointed  thereto,  and  then  the  aggregate  amount  of  all  such 
bonds  hereafter  issued  under  the  autbority  of  said  act  shall 
never  exceed  four  per  cent,  of  sueh  taxable  property — unless  a 
greater  amount  be  authorized  by  a  vote  of  the  electors  of  the 
corporation  in  accordance  with  the  provisions  of  Section  2837, 
Revised  Statutes. 

Section  28356,  as  enacted  April  25,  1904  (97  Ohio  Laws, 
520),  qualifies  the  above  as  follows— 

**  Provided,  further,  that  the  limitations  of  one  per  cent,  and 
four  per  cent  prescribed  in  Section  2835,  Revised  Statutes,  shall 
not  be  construed  as  affecting  bonds  issued  under  authority  of 
»aid  Section  2835.  upon  the  aT>Droval  of  the  electors  of  the  cor- 
poration ;  nor  shall  bonds  which  are  to  be  paid  for  by  assessments 
specially  levied  upon  abutting  property,  be  deemed  as  subject 
to  the  provisions  of  said  section.*' 

Upon  gL  comparison  with  the  original  Section  2835,  this  sup- 
plementary section  seems  to  do  nothing  more  than  eliminate 
the  required  two-thirds  vote  of  the  council  in  cases  where  an 
issue  is  actually  authorized  by  a  vote  of  the  people,  but  it  ap- 
plies merely  to  2835  and  the  limitations  of  one  per  cent,  and 
four  per  cent,  therein  contained,  and  in  no  wise  affects  the 
provisions  of  Sections  2837. 

Section  2837  as  amended  April  25,  1904  (97  Ohio  Laws,  190), 
provides  that  the  ^ggreg'ate  issue  of  four  per  cent,  bonds  autho- 
rized in  Section  2835,  may  be  exceeded  when  authorized  by  the 
affirmiative  action  of  two-thirds  of  the  council,  supported  by  the 
affirmative  vote  of  two-thirds  of  the  voters  voting  at  an  election 
duly  ealled  for  that  purpose. 

It  will  be  noted  that  the  excess  over  four  per  cent,  requires 

a  two-thirds  vote  of  the  electors  voting  at  such  elootiow,  wJulo 
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for  the  lesser  aggregate  authorized  by  Seotion  2835  a  bare 
majority  seems  sufficient. 

Section  2837  further  provides  as  follows — 

'*  Provided,  however,  that  no  •  •  •  municipal  corpora- 
tion shall  hereafter  create  or  assume  an  aggregate  indebtedness 
of  outstanding  and  unpaid  bonds  under  the  authority  of  this  act, 
in  excess  of  eight  per  cent,  of  the  total  value  of  all  property  in 
such  •  •  •  municipal  corporations  as  listed  and  assessed 
for  taxation." 

The  word  ^'assume''  as  used  above  is  peculiar  to  Section 
2837.  It  is  not  found  in  Section  2835.  It  is  evidently  insert>ed 
there  for  a  purpose.  What  does  it  mean?  It  can  not  mean  to 
create  a  new  debt,  for  it  is  used  in  the  alternative  with  the  word 
*  *  create ' ',  to-wit,  *  *  create  or  assume. ' '  It  may  not  mean  to  adopt 
or  take  up  the  debt  of  some  other  person  or  corporation,  for  that 
docs  not  come  within  the  scope  of  the  powers  conferred  upon 
municipalities  by  law.  It  must,  therefore,  if  it  means  anything, 
have  reference  only  to  the  indebtedness  of  the  corporation  itself 
existing  prior  to  the  enactment  of  the  eight  per  cent,  limitation. 

The  proviso  at  the  close  of  said  Section  2837,  **that  in  eases 
where  •  •  •  council  of  any  •  •  •  municipal  corpora- 
tion, has  heretofore  passed  a  resolution  or  or^linance  declaring 
it  necessary  to  issue  and  sell  bonds,  etc.,  for  any  of  the  purposes 
authorized  by  law,  the  provisions  of  this  act  limiting  the  aggre- 
gate amount  of  bonds  to  be  issuwl,  shall  not  be  construed  to  ap- 
ply to  bonds  provided  for  in  such  resolution  or  ordinance," 
does  not  apply  to  the  case  at  bar.  That  proviso  seems  to  have 
reference  to  contemplated  issues  of  bonds  not  yet  issued  at  the 
date  of  said  act,  but  provided  for  by  resolutions  prior  tb  said 
enactment  of  April  25,  1904,  and  seeks  to  prevent  such  contem- 
plated issues  from  becoming  illegal  even  though  excessive  in 
amount,  and  invites  the  suspicion  that  it  •was  enacted  to 
meet  a  special  case.  While,  however,  such  previous  contemplated 
issues  do  not  become  illegal  by  reason  of  their  antagonism  to 
existing  law,  yet  there  is  nothing  in  the  act,  properly  construed, 
to  prevent  their  being  included  in  a  computation  to  determine 
whether  a  corporation  has  not  reached,  or  exceeded,  the  extreme 
limit  of  its  bonded  power. 
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In  view  of  the  conclusions  above  noted,  we  hold  that  the 
bonding  power  of  a  municipal  corporation  in  the  state  of  Ohio 
is,  by  the  above  acts,  fixed  at  the  extreme  limit  of  eight  per  cent, 
of  all  the  taxable  property  listed  for  taxation  in  such  corpora- 
tion; thai  in  determining  whether  a  onunicipal  corporation  has 
reached  or  exceeded  the  extreme  limit  of  its  bonding  capacity 
as  above  noted,  all  issues  of  bonds  made  by  such  corporation, 
previous  to  said  enactment,  as  well  as  those  subsequently  made, 
and  remaining  unpaid,  musrt  be  considered;  in  other  words,  the 
statute  contemplates  the  aggregate  bonded  indebtedness  of  a 
municipal  corporation  whether  issued  before  or  since  said 
enactment,  and  if  such  aggregate  bonded  indebtedness  equals 
the  extreme  eight  per  cent,  limit  above  noted,  then  no  further 
bonds  may  be  issued  by  said  municipal  corporation  until  said 
aggregate  has  been  so  far  reduced  as  to  place  the  contemplated 
issue  within  the  limit  prescribed,  and  it  is  only  proper  to  add 
that  within  said  limitation  all  the  requirements  of  the  statutes 
must  be  strictly  followed. 

It  is  evident  from  the  averments  of  the  twelfth  cause  of  action 
that  the  present  aggregate  bonded  indebtedness  of  the  city 
of  Tiflfin  is  far  in  excess  of  the  extreme  eight  per  cent, 
limit  permitted  by  law ;  that  the  contemplated  issue  of  $13,000 
of  GriH^nfield  Street  Paving  Bonds  as  therein  set  forth  would  be 
far  in  excess  of  said  extreme  limit  of  eight  per  cent,  above 
described  and,  upon  the  averments  of  the  petition,  the  same 
would,  therefore,  be  improper  and  illegal. 

With  reference  to  the  fii-st  eleven  causes  of  action  described 
in  the  petition,  it  seems  that  the  petitioner  seeks  therein  to 
invalidate  or  declare  void  numerous  issues  of  bonds  of  said  city, 
together  aggregating  $625,000,  and  issued  for  various  purposes. 

It  is  not  stated  where  the  bonds  are  held,  nor  are  the  bond- 
holders themselves  made  parties  to  the  action.  The  purpose  of 
the  issue  of  these  bonds  is  also  faultily  set  forth.  Upon  the 
whole,  therefore,  we  are  of  the  opinion  that  so  far  as  the  first 
eleven  causes  of  action  are  concerned,  the  averments  are  not 
sufficient  to  stand  against  a  demurrer  and,  the  action  of  the 
court  below  in  sustaining  said  demurrer  to  said  eleven  causes 
of  €U>tion  is,  therefore,  approved  and  affirmed. 
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With  reference  to  the  twelfth  cause  of  action,  however,  in 
view  of  the  premises  above  noted,  we  hold  that  the  court  of 
common  pleas  erred  in  sustaining  said  demurrer  to  said  cause 
of  action  and  said  order  of  the  court  of  common  pleas  sustain- 
ing said  demurrer  to  said  twelfth  cause  of  action  is  therefore 
reversed. 

Judgment  reversed  accordingly  at  the  costs  of  the  defendant, 
the  city  of  Tiffin.  Judgment  for  costs,  execution  awarded,  and 
cause  remanded  to  the  court  of  common  pleas  for  execution  and 
further  proceedings. 


WARRANTY  IN  THE  SALE  OF  A  HORSE. 

[Circuit  Oourt  of  Lorain  County.] 

B.  H.  Palmer  &  Son  v.  Charles  Cowie. 

Decided.  October  6.  1905. 

Warranty — Failure  of — Form  of  Actum  Against  the  Seller — Questions 
of  Evidence — Taking  of  Notes  of  Testimony  by  a  Juror — Not  Mis- 
conduct.  When — Weight  of  Evidence — Charge  of  C<Purt. 

1.  Failure  of  the  warranty  that  a  horse  is  sound  in  every  way,  giyes  to 

the  purchaser  k  right  of  action  against  the  seller,  either  for  dam- 
ages or  for  rescission  of  contract 

2.  Where  the  action  is  for  rescission  of  contract,  it  is  not  error  to  ex- 

clude testimony  to  the  effect  that  at  the  time  of  the  trial  the  horse 
was  d<»ad:  or  the  statement  that  certain  of  the  witnesses  were 
jurors  at  the  trial  of  the  same  case  before  the  Justice  of  the  peace; 
or  to  permit  one  who  has  had  long  experience  with  horses  to  tes- 
tify, although  not  a  veterinarian;  or  to  exclude  a  statement  of 
the  purpose  the  witness  had  in  examining  the  horse. 

3.  The  use  of  the  word  "nice"  by  a  witness,  who  testified  that  the 

horse  in  question  had  a  "nice  round  hoof,"  does  not  render  the 
answer  sufficiently  objectionable  to  warrant  a  reversal  of  the 
judgment. 

4.  The  mere  fact  that  a  juror,  in  the  absence  of  a  caution  to  the  con- 

trary, took  notes  of  the  testimony  during  the  progress  of  the  trial, 
does  not  constitute  misconduct  on  his  i^rt,  and  is  not  ground  for 
a  new  trial. 

5.  A  charge  of  court  as  to  the  right  of  a  purchaser  to  return  a  horsp 

not  coming  up  to  the  warranty  should  specify  that  the  return 
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must  have  been  made  within  a  reasonable  time  and  under  circum- 
stances which  i>laced  the  yendor  in  statu  quo. 

6.  A  charge  of  court  to  the  effect  th^t  warranty  of  soundiuess  would 

coyer  the  condition  of  the  shoulders,  where  the  yendor  had  said 
of  the  thin  shoulders  that  they  were  all  right,  was  erroneous*  un- 
less it  appeared  that  the  fact  that  the  horse  was  sweenied  was  not 
obyious  to  those  who  examined  him. 

7.  A  yerdict  in  fayor  of  the  defendant,  in  an  action  for  recoyery  on 

a  wari^inty  by  him  of  a  horse  sold  to  the  plaintifit,  will  not  be  set 
aside,  where  the  eyidence  was  such  that  the  jury  might,  without 
bias  or  prejudice,  but  in  the  exercise  of  a  sound  judgment,  haye 
reached  the  conclusion  that  the  horse  was  not  sweenied  at  the 
time  of  the  sale. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

Suit  was  brought  by  Palmer  &  Son  against  Charles  Cowie  be- 
fore a  justice  of  the  peace,  and  was  thereafter  appealed  to  and 
tried  in  the  court  of  common  pleas  where  it  resulted  in  a  verdict 
and  judgment  for  the  defendant.  By  proper  proceedings  the  case 
is  now  here  for  review  upon  petition  in  error  filed  by  the  plaint- 
iffs below.  A  bill  of  exceptions  is  filed  in  this  court  containing 
all  the  evidence  given  or  offered  at  the  trial,  and  it  is  urged  that 
errors  prejudicial  to  tlie  plaintiffs  are  manifest  upon  this  record. 

The  action  was  based  upon  the  claim  that  on  the  9th  of  May, 
1904,  plaintiffis  purchased  a  mare  from  defendants,  and  paid  for 
her  the  agreed  price  of  $145.  That  at  the  time  of  such  purchase 
the  defendant  warranted  her  to  be  sound  in  every  way;  by 
reason  of  which  warranty  plaintiffs  were  induced  to  make  the 
purchase  and  pay  the  money.  That  the  mare  was  in  fact  un- 
sound when  such  purchase  was  made,  in  that  she  was  hoof- 
bound  and  was  badly  sweenied  in  both  shoulders,  and  ux)on  be- 
ing shod  the  same  day  became  very  lame  on  account  of  such 
unsoundness;  that  the  plaintiffs  within  four  days  of  such  pur-' 
chase  returned  the  mare  to  the  defendant  and  tendered  her  to 
him,  demanding  a  return  of  the  money;  that  the  defendant  re- 
fused the  tender  and  refused  to  return  the  money;  that  plaint- 
iffs were  put  to  an  expense  of  $30  in  keeping  and  caring  for  the 
mare.  The  prayer  is  for  judgment  for  the  said  purchase  price 
and  for  said  $30  so  expended  on  the  mare. 
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For  answer  the  defendant  admitted  that  he  sold  the  mare  to 
plaintiffs  for  $145  and  denies  all  the  other  allegations  of  the 
petition. 

It  will  be  noticed  that  the  plaintiffs  based  their  action  upon 
the  rescission  of  the  contract  and  not  upon  a  claim  for  damages 
for  a  breaeh  of  warranty.  Upon  the  facts  stated  they  might  have 
sued  either  way,  that  is  they  might  have  retained  the  mare  and 
sued  for  the  breach,  or  sued  upon  rescission  as  they  did.  Had 
they  sued  for  the  breach,  they  would  have  course  have  made  the 
additional  averment,  that  they  were  damaged  in  some  certain 
amount  by  reason  of  sueh  breach. 

One  of  the  errors  complained  of  is  that  the  verdict  is  against 
the  weight  of  and  contrary  to  the  evidence.  To  reverse  on  this 
ground,  we  must  find  that  the  verdict  was  clearly  against  th^e 
weight  of  the  evidence,  so  that  unbiased,  unprejudiced  minds 
could  not,  from  the  evidence,  have  reached  the  conclusion  which 
was  reached  by  the  jury. 

It  is  not  claimed  by  the  defendant  that  he  did  not  practically 
warrant  the  mare  to  be  sound.  He  says  in  his  testimony  that 
he  told  Palmer  at  the  time  of  the  purchase  **that  the  mare  is 
sound  from  anything  I  know.  I  raised  her  and  it  seems  I  ought 
to  know.'*  Again,  he  testified  that  Palmer  asked  him  if  the 
niare^  was  ever  sweenied  and  he  answered  **No,  sir;  them 
shoulders  are  the  same  as  they  always  were  from  a  colt.'' 

The  defendant,  however,  claims  that  what  he  said  about  her 
was  true,  and  on  this  issue  the  jury  must  have  found  with  him, 
unless  they  found  that  whatever  unsoundness  there  was,  was  so 
patent  that,  no  reprasentation  about  it  oould  have  mislead  any 
one. 

There  is  evidence  tending  to  show  that  there  was  a  peculiarity 
about  the  shoulders  of  this  mare  that  was  noticeable  and  that 
attention  was  called  to  this  at  the  time  of  th«  purchase,  when 
Cowie  declared  that  the  mare  was  not  sweenied.  There  is 
evidence  tending  to  show  that  the  mare  was  sweenied  at  the  time 
she  was  sold  and  there  is  evidence  also  tending  to  show  that  she 
was  not. 
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Fred  Rowland,  a  witness  for  the  defendant,  though  not  a 
veterinary,  shows  that  he  has  bought  and  sold  and  examined 
many  horses;  he  says  he  has  purchased  and  sold  at  least  one 
hundred  and  fifty  horses  within  the  last  five  years ;  he  examined 
the  mare  at  the  blacksmith  shop  on  the  day  of  the  sale ;  he  says 
her  shoulders  were  a  trifle  narrow  but  she  was  not  sweenied. 

Orrin  Babcock  looked  the  mare  over  a  few  days  before  the 
sale  and  noticed  her  shoulders  were  thin,  but  says  she  was  not 
sweenied. 

Stanley  Wilcox  examined  the  mare  two  days  before  the  sale, 
the  sale  having  been  on  Monday ;  he  examined  her  on  the  Satur- 
day before,  and  noticed  the  shoulders,  but  says  she  was  not 
sweenied.  Other  witnesses  gave  similar  testimony.  One  Sny- 
der and  William  Hart  testified  to  substantially  the  same  thing 
upon  the  examination  made  by  each  of  them. 

All  this  is  enough  to  show  that  the  jury  had  evidence  on  which 
they  might,  without  being  biased  or  prejudiced,  but  in  the  exer- 
cise of  sound  judgment,  have  reached  the  conclusion  that  the 
mare  was  not  sweenied. 

It  may  be  that  the  evidence  of  the  unsoundness  would  seem 
from  a  reading  of  the  record  to  be  weightier  than  this,  but  it  is 
not  such  as  to  justify  us  in  saying  that  the  jury,  who  saw  the  wit- 
nesses and  had  full  opportunity  to  judge  of  their  testimony, 
were  clearly  wrong,  and  the  judgment  will  not  be  reversed  on 
the  weight  of  the  evidence. 

It  is  further  urged  that  the  court  erred  in  certain  rulings  made 
at  the  trial  upon  the  admission  of  evidence.  On  page  5  of  the 
bill  of  exceptions  a  ruling  is  found  which  was  made  when  Stewart 
McConnall  was  upon  the  stand  as  a  witness.  It  appears  that 
after  the  trial  before  the  justice  of  the  peace  the  mare  was 
turned  into  the  pasture  of  this  witness.  The  witness  in  answer 
to  a  question  as  to  what  became  of  the  mare  after  the  trial,  an- 
swered that  she  was  turned  into  his  pasture  where  she  remained 
until  she  died.  The  court  told  the  jury  to  exclude  from  their 
consideration  the  statement  that  the  mare  died.  This  was  in 
no  wise  prejudicial  to  the  plaintiffs,  unless  they  had  a  right  to 
show,  aft  a  part  of  their  ease,  that  the  mare  was  dead.   And  in 
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order  to  make  it  of  value  to  them  they  must  have  been  able  to 
show  that  the  mare  died  by  reason  of  her  unsoundness  that 
existed  at  the  time  of  the  purchase;  and  if  they  might  show 
that,  then  the  defendant  would  have  a  right  to  show  that  she 
died  from  some  neglect  of  the  plaintiffs'  after  the  sale,  and 
there  would  have  been  raised  an  issue  of  what  the  treatment  of 
the  mare  was  all  the  time,  and  what  sickness,  if  any,  she  had 
after  the  sale.  There  was  no  error  in  excluding  from  the  jury 
the  statement  that  the  mare  died. 

Exception  is  taken  to  the  exclusion  by  the  court  of  the  state- 
ment of  W.  M.  Murray  and  others  that  they  were  members  of 
the  jury  whidh  tried  this  case  before  the  justice  of  the  peace. 
Murray,  in  testifying  in  the  common  pleas  court,  told  of  an 
examination  he  made  of  the  mare  on  the  day  of  the  trial  before 
the  justice  of  the  peace,  and  then  to  give  wejgJht  to  his  testimony 
it  was  sought  to  show  that  he  was  a  juror.  That  is  true  as  to 
others  who  were  called  and  who  made  examination  of  the  mare 
on  the  day  of  the  trial  before  the  justice  of  the  peace.  It  was 
certainly  not  a  matter  which  the  plaintiff  had  a  right  to  show  as 
giving  additional  weight  to  the  testimony  of  these  witnesses 
that  they  were  jurors  on  the  trial  before  the  justice  of  the 
peace.  They  were  here,  they  testified  to  their  examination,  and 
it  ought  not  to  add  to  or  detract  from  the  weight  of  that  evi- 
dence that  they  were  jurors  before  the  justice  of  the  peace. 
Evidently  the  object  was  to  impress  the  jury  with  the  fact  that 
the  result,  as  the  transcript  shows  before  the  justice  of  the  peace, 
was  in  favor  of  the  plaintiffs,  and  that  these  jurors  were  so 
impressed  with  the  unsoundness  of  the  mare  that  they  re- 
turned a  verdict  showing  that  they  thought  her  to  be  unsound. 
There  was  no  error  in  the  ruling  on  this. 

It  is  claimed  there  was  error  because  John  Snyder  was  per- 
mitted to  give  his  opinion  as  to  whether  this  mare  was  sound. 
He  had  examined  her;  he  was  not  a  veterinary,  but  he  says  he 
is  in  the  horse  business  and  has  been  all  his  life;  has  seen 
hundreds  of  sweenied  horses;  that  his  business  is  buying  and 
selling  horses.  He  described  to  some  extent  the  appearance  of 
the  sAioulders  and  hoofs  of  this  mare  and  was  permitted  to  give 
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his  opinion  as  to  whether  she  was  sound  or  not.  We  think  there 
was  no  error  in  the  ruling  on  that.  It  is  true  he  was  not  a 
veterinary,  but  he  had,  as  appears  from  his  testimony,  a  greater 
knowledge  than  the  average  man  has  of  the  condition  of  horses, 
and  long  experience  in  dealing  in  horses  and  examining  them. 

When  William  Hart  was  upon  the  stand  he  was  asked  to 
describe  the  mare's  hoofs,  and  he  answered  she  had  a  nice 
round  hoof.  This  appears  on  page  200  of  the  bill  of  exceptions. 
It  was  objected  to  and  overruled  (the  record  is  a  little  peculiar), 
the  witness  said  **I  cleaned  her  hoofs  out,  and  I  think  she  had 
a  nice  round  hoof."  (Objected  to  by  counsel  for  plaintiff.  Nd 
ruling).  Without  stating  what  you  think,  eliminate  the  words 
**I  think,"  you  may  describe  the  hoof.  **A.  She  had  a  nice 
round  hoof."  (Objected  to  by  counsel  for  plaintiffs,  which  ob- 
jection the  court  overruled;  to  which  ruling  the  plaintiffs  then 
and  there  excepted).  I  suppose,  however,  and  we  will  treat  it 
as  though  the  objection  had  been  made  to  the  question  put, 
**  Without  stating  what  you  think,  eliminate  the  words  *I  think/ 
you  may  describe  the  hoof."  If  we  treat  it  as  an  objection  to 
that  question  it  was  properly  overruled.  However,  no  ruling 
was  made  upon  it  until  the  answer  is  made,  ''She  had  a  nice 
round  foot." 

Certainly  the  better  way  to  have  got  at  that,  if  it  was  thought 
that  the  answer  was  incompetent,  would  have  been  to  ask  to 
have  it  taken  from  the  jury,  but  treating  the  language  here 
** objected  to  by  counsel  for  plaintiffs,"  as  meaning  that  it  is 
desired  to  have  that  taken  from  the  jury,  we  think  there  was  no 
error  in  refusing  to  so  rule.  Of  course  without  the  word  **nice" 
tiiere  could  be  no  objection  to  this  answer,  **she  had  a  round 
foot."  Now  ifi'  it  enough  to  make  that  answer  objectionable 
that  the  word  **nice"  is  introduced?  We  think  not.  There  was 
no  error  in  the  ruling  on  this. 

Charles  Cowie,  on  cross-examination,  as  appears  by  the  bill 
of  exceptions  at  page  154,  described  the  appearance  of  the  mare 
on  the  day  of  the  trial  before  the  justice  of  the  peace,  and 
said  he  did  not  think  she  was  then  sweenied.  Charles  Cowie 
is  the  defendant  in  the  action.    He  was  then  asked  if  he  did 
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not  see  every  one  of  the  jury  examine  her  on  that  day,  and  an 
objection  was  made  and  the  court  sustained  the  objection.  He 
was  permitted  to  testify  immediately  following  this  that  he  saw 
others  than  himself  examine  her,  and  the  only  possible  object 
it  seems  to  us  that  the  plaintiffs  could  have  had  in  asking  that 
that  question  be  answered,  was  to  impress  the  jury  which  was 
trying  the  case  in  the  common  pleas  court  that  the  jury  which 
tried  the  ease  before  the  justice  of  the  peace  saw  the  mare  and 
examined  her,  and  they  found  for  the  plaintiffs,  and  then  reastm 
that  it  must  be  that  their  examination  was  such  as  to  justify 
that  verdict.  These  jurors  all  might  have  been  called  as  wit- 
nesses, and  several  of  them  were  as  a  matter  of  fact,  because 
they  offered  to  show,  the  plaintiffs  did,  that  they  were  jurors 
and  the  fact  that  they  examined  the  mare,  that  the  witnesses 
did ;  and  that  these  witnesses  saw  various  men  other  than  them- 
selves examine  her  on  that  day  was  before  the  jurj',  and  there 
was  no  error  in  the  sustaining  of  the  objection  to'this  question. 
William  Hart,  being  on  the  stand,  was  answering  questions, 
and  on  page  202  of  the  record  he  was  asked  this  question  Sjt 
should  be  said  he  had  testified  that  shortly  before  the  mare  was 
sold*  to  the  p^laintiffis,  he  had  examined  the  mare,  and  he  was 
asked  this  question)  :  ** State  whether  or  not  you  were  looking 
at  the  horse  with  a  view  of  matching  it  with  another  horse 
which  you  hadT'  (To  which  question  the  plaintiffs  objected, 
which  objection  the  court  overruled ;  to  which  ruling  the  plaint- 
iffs then  and  there  excepted).  Ife  said,  **I  was  looking  at  the 
mare  with  the  intentions  of** —  He  got  that  far  when  counsel 
for  the  plaintiffs  objected,  and  without  the  answer  being  com- 
pleted  at  all,  so  that  up  to  this  point  it  has  not  appeared  what 
he  was  examining  the  horse  for,  this  qucvstion  was  asked,  **Can 
you  answer  that  yes  or  no?*'  and  he  said  **  Yes."  *'Now  answer 
it,  were  you  or  were  you  not?**  **Yes.**  That  is,  he  is  now 
permitted  to  say  that  he  was  examining  the  mare  with  a  view 
to  matching  her  with  another  horse  that  he  had ;  so  that  how  the 
plaintiffs  can  complain  that  he  was  not  permitted  to  tell,  and 
indeed  what  possible  difference  it  could  make  to  anybody  what 
he  was  examining  her  for,  we  can  not  see.  It  is  the  result  of  the 
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examination  that  is  m-aterial,  and  not  the  purpose  of  it.  The 
purpose  of  it  might  show,  that  is,  if  'he  was  examining  her  with 
a  view  to  purchasing  her,  ij  might  carry  with  it  an  idea  he  made 
a  careful  examination;  but  he  'has  said  he  did,  somewhat  care- 
ful, at  least.    There  was  no  error  in  the  rulinj?  on  this. 

At  page  169  of  the  bill  of  exceptions  it  appears  that  the  court 
observed  that  a  juror  was  taking  notes,  apparently  of  the  evi- 
dence which  was  being  given,  and  the  court  said,  **I  notice,  gen- 
tlemen of  the  jury,  that  some  of  you  have  been  taking  notes 
of  the  testimony.  The  theory  of  the  law  is,  that  unless  you  all 
take  notes  of  the  testimony  none  of  you  should,  so  that  some  of 
the  testimony  will  not  be  undjily  emphasized  in  the  jury  room, 
and  I  will  ask  you  to  discontinue  that.'* 

At  page  272  there  is  an  affidavit  of  Mr.  Kenny,  who  was  coun- 
sel in  the  case,  that  'he  observed  during  the  trial  that  a  juror, 
whose  name  he  gives,  was  taking  notes  of  the  testimony,  evidently 
referring  to  the  ,same  thing  to  which  attention  is  called  by  the 
court  on  page  169.  There  is  nothing  to  indicate  thnt  after  the 
court  said  that  anybody  took  any  notes,  nothing  to  show  that  the 
juror  retained  the  notes;  but  he  did  take  down  something  on 
paper,  and  the  witness  says,  notes  of  the  testimony,  which  we 
may  assume  to  be  true,  though  I  doubt  if  the  witness  knew  for 
certain  that  that  was  it.  But  is  that  misconduct  on  the  part 
of  a  juror  for  which  the  verdict  of  the  jury  should  be  set 
aside  and  the  judgment  reversed? 

Judge  AdanLs,  in  the  20th  (Mreuit  Court  Reports,  page  512, 
the  ease  of  The  C,  6'.,  C.  tf*  St.  L.  Ry.  Co.  v.  Ullom,  Admx.— 
what  he  said  appears  on  page  522  of  the  report— expresses  grave 
doubt  as  to  whether  a  juror  is  guilty  of  misconduct  by  taking 
notes.  Speaking  for  myself  alone,  I  entertain  no  grave  doubt 
about  it.  Unless  a  juror  is  cautioned  not  to  take  notes  I  know 
of  no  rule,  nor  can  I  think  of  any  principle,  that  would  make 
it  misconduct  on  the  part  of  a  juror  to  take  notes,  any  more 
than  on  the  part  of  a  judge  before  whom  a  trial  upon  facts  is 
being  heard,  and  especially  where  there  are  several  judges. 

It  is  true  that  a  juror  might,  by  taking  notes,  have  more  infor- 
mation about  the  case  in  the  jury  room  than  a  juror  who  did 
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not  take  notes.  It  is  equally  true  that  there  is  a  great  diflPerence 
in  the  intelligence  of  jurors.  It  is  true  that  there  is  a  diflEerenee 
in  the  memory,  power  of  memory,  of  jurors  and  judges,  and  it  is 
possible  that  it  gives  one  juror  an  undue  influence  with  his  fel- 
low jurors;  but  certainly  until  a  caution  is  given  it  would  seem 
to  me  a  very  remarkable  thing  that  a  juror  should  be  said  to^be 
guilty  of  misconduct  because  he  took  down  some  notes  of  the 
evidence  that  was  being  introduced.  There  was  no  error  in  the 
court  refusing  the  motion  for  a  new  trial  upon  that  ground — 
misconduct  of  the  jury  in  taking  notes. 

It  is  complained,  however,  that  the  court  erred — 
First.     In  refusing  to  give  to  the  jury  in  eh-arge  certain  prop- 
ositions which  the  plaintiff  requested,  and  the  first  of  these 
propositions  is  this: 

**If  the  jury  find  from  the  evidence  given  in  this  case  that 
the  defendant,  Charles  Cowie,  warranted  the  mare  to  be  sound 
and  all  right,  and  the  jury  find  that  the  mare  was  not  sound  and 
all  right,  then  the  plaintiffs  had  a  right-  to  return  the  mare  to 
the  defendant  and  demand  the  return  of  the  money  that  they 
had  paid  for  the  mare." 

That  language  omits,  as  we  think,  a  material  proposition.  In  one 
of  the  cases  cited  by  counsel  for  plaintiflf  in  error  here,  found 
in  the  64th  O.  S.  Reports,  page  195,  Crook  &  Co.  v.  Eldridge  <& 
Higghis  Co,,  it  is  said  that  if  the  property  is  returned  so  as  to 
put  the  defendants  in  statu  quo,  there  being  a  breach  of  the  war- 
ranty, the  party  returning  within  a  reasonable  time  the  property 
in  such  wise  is  to  put  the  vender  of  the  property  in  statu  quo, 
he  may  do  that  and  recover  the  purchase  money.  But  that  is 
omitted  here.  If  this  proposition  had  been  given,  the  jury 
might  have  found  that  the  mare  was  returned;  by  reason  of 
ill  treatment  of  the  mare  by  the  purchaser  she  had  been  greatly 
injured,  and  although  she  was  sweenied  at  the  time,  they  had  a 
right  to  return  her  with  the  additional  injury  which  they  had 
put  upon  her  by  overdriving  her,  or  the  like,  and  still  have  a 
right  to  rescind  the  contract.  The  court  was  right  in  not  giving 
that  in  charge.    And  the  second  request  is  the  same, 

The  third  request  r^ads ; 
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*  *  If  the  jury  find  from  the  evidence  given  in  this  ease  that  the 
defendant,  when  the  plaintiflf,  James  Palmer,  asked  him  about 
the  mare's  shoulders,  told  him  that  the  shoulders  were  all  right, 
that  she  was  bom  that  way ;  and  you  further  find  that  the  mare 
was  in  fact  sweenied  at  the  time  of  the  sale,  the  warranty  of 
the  soundness  of  the  mare  would  cover  the  condition  of  the 
shoulders." 

That  would  be  true,  that  proposition  of  law  would  be  correct, 
if  it  had  one  additional  qualification,  to-wit:  That  the  un- 
soundness was  such  that  it  was  not  patent  to  whoever  looked  at 
the  mare.  There  was  evidence  tending  to  show  that  this  mare's 
shoulders  -were  peculiar  and  that  attention  was  called  to  that 
by  not  only  parties  at  the  time  of  the  sale  to  the  plaintiffs  here, 
but  at  other  times. 

Now  it  is  claimed  on  the  part  of  the  defendant,  that  whatever 
unsoundness  there  was — ^he  says  the  mare  was  not  unsound, 
there  was  no  sweeny — ^but  whatever  there  was  about  the  mare 
that  w^asn't  all  right  was  patent  to  everybody  who  looked  at 
her.  And  the  defendant  introduced  evidence  tending  to  show 
the  peculiarity  about  these  shoulders  was  noticeable  to  those 
who  looked  at  her.  Now  this  should  have  been  qualified,  that 
if  the  mare  was  warranted,  if  she  was  unsound,  and  that  un- 
soundness was  not  patent  so  as  to  be  noticeable  by  those  who 
examined  her  or  looked  at  her,  then  the  warranty  would  cover, 
and  they  would  be  entitled  to  recover  for  its  breach. 

I  read  from  the  18th  Edition  of  Swan 's  Treatise,  page  830 : 

"A  warranty  of  the  soundness  of  a  horse,  or  other  property, 
extends  to  every  kind  of  unsoundness,  known  and  unknown  to 
the  seller.  If,  however,  the  buyer  examines  the  property  at  the 
time  of  the  sale,  and  it  is  perfectly  apparent  that  it  has  some 
particular  defect,  which  can  be  discerned  without  requiring  the 
use  of  any  particular  skill  in  the  qualities  of  the  property,  as 
the  loss  of  the  ear  of  a  horse,  it  will  be  presumed  that  the  parties 
did  not  understand  such  defect  as  coming  within  the  warranty. 
If,  however,  the  horse,  or  other  property,  has  a  defect  which  is 
not  plain  end  obvious,  except  to  those  who  are  skilled  in  the 
quality  of  the  particular  article,  it  can  not  be  claimed  by  the 
defendant  that  the  defect  was  too  plaiji  and  obvious  to  ^me  with- 
in the  wftrnmty," 
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There  was  no  error  in  the  refusal  to  give  the  charge  as  requested 
in  number  three.  The  court  properly  stated  the  questions  to 
be  considered  by  the  jury  in  the  outset  of  his  charge  after  stat- 
ing the  issues. 

Beginning  at  page  259  of  the  bill,  **Was  the  horse  at  the  time 
of  the  sale  unsound  in  the  particulars  complained  of  in  the  peti- 
tion, or  was  it  thereafter  injui^^d  by  the  plaintiffis?  Were  the 
defects  complaiined  of  in  the  petition  known  to  the  plaintiffs  at 
the  time  of  the  purchase,  or  were  they  plain  and  obvious  to  the 
senses,  and  such  to  require  no  skill  to  detect,  and  if  so,  were 
they  included  in  and  conveyed  by  the  warranty?''  Plainly  im- 
plying that  even  if  they  were  obvious  they  might  be  included 
in  the  warranty.  Then  he  says,  **Were  the  defects  complained 
of  in  the  petition  included  in  such  warranty ?*' 

**A  general  warranty  does  not  usually  extend  to  defects  which 
are  known  to  the  buyer,  or  to  defects  which  are  plain  and  obvi- 
ous to  the  senses  and  which  it  requires  no  skill  to  detect.''  Pol- 
lowing  the  law  as  laid  down  in  Swan's  Treatise,  which  has  been 
read. 

Without  following  this  charge  through  all  of  the  way,  we 
have  found  nothing  in  the  charge  which  would  warrant  a  re- 
versal of  the  judipnent.  We  think  there  was  no  language  in  the 
charge  calculat-ed  to  mislead  the  jury;  but  that  it  was  calculated 
to  call  their  attention  to  exactly  the  questions  they  should  pass 
upon. 

The  court  did  say  once  or  twice  in  the  charge,  **if  you  find 
that  on  the  day  of  the  sale"  certain  things  existed.  It  was 
suggested  to  the  court  that  that  might  be  erroneous,  because 
there  might  be  something  happen  to  the  mare  in  the  latter  part 
of  that  day  when  she  was  being  driven  to  Ashland,  as  she  was 
in  the  afternoon,  and  the  court  corrected  that,  and  said  **when 
I  have  used  the  term  *on  the  day  of  the  sale'  I  mean  at  the 
time  of  the  sale."  We  think  the  charge  of  the  court  was  proper. 
There  is  no  error  in  the  record  which  would  justify  a  reversal, 
and  the  judgment  is  affirmed. 

B.  J.  Nye  and  C.  J.  Kenny ,  for  plaintiffs  in  error. 

Lee  Strou/p,  for  defendant  in  error. 
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NEGLIGENCE  IN  MAINTAINING  A  TURN-TABLE. 

[Circuit  Court  of  Portage  County.] 

The  Wheeling   &   Lake   Erie   Railroad   Company   v.    Carl 

Harvey,  By  His  Next  Friend. 

Decided,  September  Term.  1905. 

Railicays — Turn-table  near  Traveled  Path — Child  Hurt  in  Plfsying  upon 
It — Contrary  Holdings  of  the  Courts — As  to  Duty  of  Land  Owner 
Toward  Trespassers — Reasonable  Precautions  for  Protection  of 
Children. 

Where  a  railroad  company  maintains  a  turn-t^able  upon  its  right  of 
way,  close  to  a  traveled  path  along  its  track,  which  people,  old 
and  young,  have  been  accustomed  to  use,  without  objection  for 
many  years  as  a  traveled  way,  and  further  permits  children  to 
play  upon  such  turn-table,  without  objection — Held:  That  it  is  its 
duty  to  guard  such  turn-table,  or  so  securely  fasten  it  that  children 
of  tender  years  will  not  be  injured  while  playing  upon  it. 

From  the  memorandiim  of  authorities  submitted  by  Squire, 
Sanders  &  Dempsey,  for  plaintiff  in  error. 

The  so-called  ** turn-table  doctrine''  has  never  been  adopted 
in  Ohio.  Reference  to  the  turn-table  cases  in  Harriman  v. 
Railway,  45  O.  S.,  11,  is  mere  dictum.  See  the  explanation  of 
the  Harriman  case  in  the  following  cases:  Railroad  Compamy 
V.  Alter,  64  O.  S.,  183;  Railroad  Company  v.  Cox,  Admr.,  66 
0.  S.,  276;  Railway  Co.  v.  Workman,  66  O.  S.,  509,  pp.  540, 
541. 

Recent  decisions  of  the  Supreme  Court  are  inconsistent  with 
the  turn-table  doctrine,  which  was  applicable  to  these  cases 
if  in  force  in  Ohio :  Railroad  Company  v.  KinZf  68  0.  S.,  210 ; 
Railway  Covupany  v.  Liidke,  69  0.  S.,  384. 

Unless  a  different  rule  is  to  be  applied  in  Ohio  toward  chil- 
dren than  toward  adults,  the  following  cases  prevent  recovery 
in  the  present:  Railway  Company  v.  Bingham^  26  O.  S.,  364; 
Railroad  Company  v.  Alter,  supra. 

The  original  turn-table  case  {Railroad  v.  Stout,  84  U.  S. 
[17  Wall.],  657),  assumes  the  question  at  issue,  and  is  an  ex- 
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tension  of  cases  sin<je  overruled.     Railroad  Company  v.  Kinz, 
supra. 

The  weight  of  authority  is  opposed  to  the  turn-table  doc- 
trine:    Frost  V.  Railroad  Co.,  64  N.  II.,  220;  Danieh  v.  Rail- 
road Co.,  154  Mass.,  349;  Holhrook  v.  Mdrick,  168  Mass.,  15 
36  L.  R.  A.,  493 ;  McAlpin  v.  Powell,  70  N.  Y.,  126 ;  Walsh  v 
Railroad,  145  N.  Y.,  301;  OUlespie  v.  McOowen,  100  Pa.,  144 
Rogers  v.  Lees,  140  Pa.,  475;  Faolino  v.  McKendall,  24  R.  I. 
432;  Turess  v.  Railroad,  61  N.  J.  L*.,  314;  Railroad  v.  Raich 
61  N.  J.  L.,  635;  41  L.  R.  A.,  231;  Retz  v.  Wheeling,  45  W 
Va.,  270;  43  L.  R.  A.,  148;   Vthermohlen  v.  Boogs  Run  Co. 
50  W.  Va.,  257;  O'Comwr  v.  Railroad  Co.,  45  La.  Ann.,  339 
Catlett  V.  Railroad  Co.,  57  Ark.,  461;  Indianapolis  v.  Emniel- 
man,  108  Ind.,  530;  PaAtemson  v.  Borough  of  Woohkahra,  16 
New  South  Wales,  L.  R.  Cases  at  Law,  229. 

In  the  following  states  the  turn-table  doctrine  has  been  in 
force  but  is  now  repudiated:  Ryan  v.  Totvar,  128  Mich.,  463; 
55  L.  R.  A.,  310;  Railu)ay  v.  Beavers,  113  Ga.,  298;  Nolam  v. 
Railway  Co.,  53  Conn.,  461;  Bobbins  v.  Railroad  Co.,  91  Tex., 
60 ;  38  L.  R.  A.,  573. 

Those  states  applying  the  turn-table  doctrine  do  not  carry 
it  as  far  as  the  present  case,  as  the  turn-table  here  was  fast- 
ened, and  the  requests  to  charge  based  upon  the  following  cases 
should  have  been  given:  Railroad  Company  v.  Bell,  81  111., 
76;  Kolste  v.  Railroad  Co.,  32  Minn.,  133;  Bates  v.  Railroad 
Compamy,  90  Tenn.,  36. 

The  plaintiff  was  not  attracted  onto  the  premises  of  the 
railroad  company  by  the  turn-table,  and  the  turn-table  doc- 
trine docs  not  apply:  Jeffersan  v.  B.  R.  E.  Co.  (Alabama, 
1887),  38  L.  R.  A.,  458;  Elliott  on  Railroads,  Vol.  3,  No.  1259. 

Brief  of  W.  J.  Beckley  on  bc^half  of  defendant  in  error. 

On  behalf  of  plaintiff  it  is  claimed  that  the  within  case  is 
what  is  denominated  in  the  books  a  ** turn-table"  case,  and  in 
nearly  every  aspect  corresponds  with  the  material  facts  found  in 
a  large  number  of  cases  decided  in  the  various  states. 

Carl  Ilarvey,  at  time  of  injury,  was  less  than  six  ye«ars  of  age, 
and  therefore  could  not  be  said  to  be  guilty  of  contributory  neg- 
ligence. 
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While  the  turn-table  was  not  located  in  a  thickly  settled  neigh- 
'  borhood,  yet  it  was  within  the  corporate  limits  of  the  village  of 
Kent,  and  residences  were  within  a  few  hundred  feet  of  the  same, 
and  was  located  also  midway  between  two  streets  of  said  village, 
which  were  much  used  for  travel,  a-nd  the  tracks  of  defendant 
company  between  the  two  streets  had  for  years  been  used  as  a 
passage-way  for  pedestrians. 

The  turn-table  was  not  locked,  and  the  fastening  was  so  slight 
that,  as  shown  in  the  evidence,  children  of  tender  years  had 
lifted  the  same,  and  set  the  turn-table  in  motion. 

The  evidence  discloses  not  only  that  from  the  situation  the 
company  ought  to  have  anticipated  that  children  would  be  at- 
tracted to  the  turn-table  and  play  thereon,  but  actual  knowl- 
edge of  the  company  of  the  repeated  custom  of  children  moving 
and  playing  upon  said  turn-table  was  proven. 

We  have,  therefore,  all  the  necessary  ingredients  of  liability 
in  the  above  line  of  cases,  sometimes  denominated  **  dangerous 
and  attractive  nuisances,''  namely,  a  machine  peculiarly  attrac- 
tive to  children,  and  latently  dangerous  to  those  who  might  be 
attracted  thither  for  the  purpose  of  play;  located  where  the 
owner  should  have  anticipated  that  children  would  be  attract- 
ed thereto ;  actual  knowledge  that  they  were  wont  to  play  there- 
on; insecurely  fastened;  and  no  reason  whatsoever  given  by  de- 
fendant company  why  the  same  could  not  have  been  safely  and 
securely  locked  and  not  materially  interfere  with  its  beneficial 
use  thereof. 

The  first  and  leading  case  establishing  the  liability  in  such 
cases  is  what  is  commonly  denominated  the  ** Stout''  case,  and 
which  was  once  tried  before  the  noted  jurist,  Judge  Dillon,  who 
delivered  the  charge  to  the  jury.  Sioux  City  &  P.  R.  Ca,  v. 
Stout,  17  Wall.  (U.  S.),  657,  followed  and  approved  in  Ry,  Co.  v. 
McDonald,  152  U.  S.,  262;  Alabama  0.  S.  R,  Co.  v.  Crocker 
(Ala.),  Vol.  31,  S.  Rep.,  561;  Chicago,  B,  &  0.  B.  Co,  v.  Krayen- 
huhl  (Supreme  Court  of  Neb.,  decided  October  9,  1902),  91  N.  W. 
Rep.,  880;  Edington  v.  Burlington,  C.  R.  &  N,  Ry.  Co.  (Supreme 
Ck)urt  of  Iowa,  April  12,  1902),  Vol.  90,  N.  W.  Rep.,  95;  Harri- 
man  v.  Ry.  Co.,  45  0.  S.,  11,  especially  page  28;  Ry.  Co.  v. 
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Shields,  47  0.  S.,  387;  Ann  Arbor  R,  Co.  v.  Khxz,  68  O.  S.,  226- 
227 ;  L.  8.  &  M,  8,  Ry.  Co.  v.  Duer,  Gdn.,  11  C.  D.,  761 ;  91  dal., 
296  (25  Am.  St.  R.,  186) ;  92  Cal.,  89  (28  Pac.  Rep.,  104) ; 
Keefe  v.  Mil.  R.  R.  Co.,  21  Minn.,  207  (18  A.  Rep.,  393) ;  Kan. 
R.  R.  Co.  V.  Fitzsimojis,  22  Kan.,  686  (31  Am.  Rep.,  203,  and 
notes  therein  cited) :  East  Tennessee  d*  W.  N.  C.  R.  R.  Co.  v.  Car- 
gille  (decided  by  the  Supreme  CJourt  of  Tennessee,  November, 
1900),  found  in  Vol.  9,  Am.  Neg.  Rep.,  200;  Ko<ms  v.  St.  Loxiis 
R.  R.  Co.,  65  Mo.,  592 ;  Nagel  v.  R.  R.  Co.,  75  Mo.,  652  (42  Am. 
Rep.,  418) ;  Ilwiico  R.  Co.  v.  Hedrick,  1  Wa»h.,  446  (22  Am.  St. 
Rep.,  169) ;  McMahon  v.  Pekin,  154  HI.,  141,  see  especially  page 
149;  Ferguson  v.  Columbus  Ry.  Co.,  75  Ga.,  637;  Ferguson  v. 
Columbus  Ry.  Co.,  11  Ga.,  102;  Central  Law  Journal,  Vol.  42, 
page  457. 

Cook,  J. ;  Burrows,  J.,  and  Laubie,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Portage  County. 

Carl  Harvey,  a  'boy  six  years  of  age,  was  injured  by  having 
his  left  leg  crushed,  necessitating  its  amputation  close  to  the 
thigh  joint,  on  the  2d  day  of  July,  1904,  while  he  was  riding  upon 
the  turn-table  of  the  Wheeling  &  Lake  Erie  Railroad  Company 
situated  upon  its  premises  in  the  village  of  Kent,  this  county. 
There  is  very  little  dispute,  if  any,  about  the  facts,  and  the  ques- 
tion presented  is:  Was  the  jur\'  justified  in  inferring  negligence, 
from  the  facts  in  the  case? 

The  evidence  shows  that  the  turn-table  was  situated  close  to 
the  main  track  on  the  right  of  way  of  the  company,  in  the  village 
of  Kent;  it  is  true,  not  in  its  most  populous  section,  but  in  a 
place  where  there  were  a  number  of  dwellings,  upon  two  streets 
close  to  the  tum-ta'ble.  The  tracks  of  the  company  ran  north 
and  south  at  the  place  of  the  injury,  and  numerous  persons, 
adults  and  children,  without  objection  from  the  company,  were 
accustomed  for  a  number  of  years  to  use  a  side  path  along  the 
main  track,  in  going  to  and  fro  between  these  two  streets,  as 
well  as  from  other  parts  of  the  village.  The  evidence  further 
shows  that  children,  for  some  time,  at  least  four  or  five  years,  had 
been  accustomed  to  play  upon  the  turn-table,  with  the  knowledge 
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of  the  subordinate  employes  of  the  company;  when  they  vrcro 
turning  the  turn-table  these  employes  would  object,  and  drive 
them  away;  when  running  over  it,  playing  upon  it  only,  they 
would  not  disturb  them. 

The  turn-table  was  not  locked,  or  otherwise  securely  fastened. 
It  had  a  piece  of  iron  known  as  a  brake  shoe,  four  in<ches  wide 
by  sixteen  inches  long,  fitted  down  into  a  groove,  one  end  placed 
upon  the  end  of  the  turn-table,  and  the  other  upon  a  tie  at 
the  end  of  the  switch  intersecting  the  turn-table.  This  piece  of 
iron  weighed  about  ten  to  fifteen  pounds,  and  could  be  easily 
removed  by  any  one  who  could  lift  it.  Sometimes  this  break  shoe 
was  in  place,  but  frequently  not  in  place,  the  turn-table  swing- 
ing in  the  wind  or  by  its  own  motion. 

The  day  the  boy  was  injured,  he,  with  two  other  boys  of  larger 
size,  went  down  the  track,  along  the  path  for  the  purpose  of 
getting  a  small  piece  of  iron ;  in  coming  back,  and  passing  the 
turn-table  for  the  second  time,  one  of  the  boys  suggested  that 
they  have  a  ride  on  the  turn-table,  which  was  unfastened  by  one 
of  the  larger  boys  lifting  out  the  break  shoe.  The  plaintiff  got 
upon  the  turn-table,  and  the  two  larger  boys  pushed  the  turn- 
table around  to  give  him  a  ride,  when  his  leg  got  between  the 
end  of  the  turn-table  land  the  abutment  of  the  switeh,  and  he  was 
injured  as  stated. 

Under  these  facts,  is  the  company  liable  ?  No  amount  of  dis- 
cussion would  help  to  elucidate  or  settle  the  question  as  it  has 
been  gone  over  in  nearly  every  state  of  the  Union,  and  the  hold- 
ings are  directly  contrary  to  each  other. 

Two  principles  are  set  forth  and  maintained  in  these  directly 
opposite  decisions.  The  first  is :  That  an  owner  of  land  may  use 
it  in  such  manner  as  he  sees  fit;  and  if  a  trespasser  or  mere 
licensee,  although  a  child  of  immature  years,  is  injured,  he  can 
not  complain,  for  the  reason  that,  if  the  owner  had  used  it  more 
carefully,  no  injury  would  have  resulted,  and  that  in  tlhe  case 
of  turntables,  erected  and  maintained  npon  the  company's  land, 
although  in  a  public  place,  or  in  a  place  where  children  are  in 
a  babit  of  congregating  to  play  upon  the  turn-table,  is  not  an 
invitation  or  inducement  held  out  to  the  child  to  come  upon  the 
premises  of  the  company  f 
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This  rule  has  the  s-upport  of  many  eminent  courts  and  jurists 
in  a  large  number  of  states :  Ilaunsell  v.  Smith,  7  C.  B.  W.  S., 
731 ;  Clark  v.  Manchester,  62  N.  H.,  577 ;  Klix  v.  Memon,  68  Wis., 
271 ;  Gramdich  v.  Wurst,  86  Penn.  St.,  74 ;  Cmiley  v.  Pittsburg, 
Civrchinati  &  St,  Louis  Ry.  Co.,  95  Penn.  St.,  398 ;  Gillespie  v. 
McGawen,  100  Penn.,  144;  Hargarve  v.  Deacan,  25  Mich.,  1; 
Sweeny  v.  Old  Colony  &  New  Fort  Ry,  Co.,  10  Allen,  368 ;  Met- 
calk  V.  Cunard  Steamship  Conipa/ny,  147  Miass.,  66;  Barstaw  v. 
Old  Colony  Ry,,  143  Mass.,  535;  Daniels  v.  N.  Y,  &  N,  E.  R,  R. 
Co.,  154  Mass.,  439;  Frost  v.  Eastern  Ry,  Co,,  64  N.  H.,  220; 
Waish  V.  Fitchburg  R.  R.  Co,,  145  N.  Y.,  301 ;  D,,  L,  &  W.  R.  R. 
Co.  V.  Reich,  61  N.  J.  Law,  635. 

The  last  ease  referred  to  places  the  rule  in  its  strongest  light, 
the  syllabus  being  as  follows : 

^*1.  The  plaintiff,  a  young  child,  was  injured  while  upon 
a  turn-table  of  the  defendant  company.  The  turn-table  was 
located  upon  the  private  projierty  of  the  defendant,  near  to  a 
public  street,  and  was  entirely  unprotected  and  unguarded. 
Children  of  all  ages  frequently  congregated  upon  the  defend- 
ant's premises,  to  play  upon  the  turn-table.  Held:  That  there 
was  no  liability  on  the  part  of  the  railroad  company,  to  answer 
for  the  plaintiff's  injury. 

**2.  The  land  owner  is  ordinarily  under  no  obligations  to  a 
mere  licensee  or  to  a  trespasser,  to  keep  his  premises  in  a  safe 
condition ;  and  the  fact  that  the  licensee  or  the  trespasser  is  an 
infant  of  tender  years  affords  no  reason  for  modifying  this  rule, 
and  charging  the  land  owner  with  a  duty  which  does  not  other- 
wise exist. 

**3.  "When  an  owner  of  land  erects  upon  'his  premises  for 
their  more  beneficial  use,  a  structure  which  happens  to  be  attrac- 
tive to  children,  he  does  not,  by  such  action,  extend  an  invitation 
to  children  to  enter  thereon.*' 

This  doctrine  a  large  number  of  the  courts  of  last  resort  of  the 
different  states,  as  well  as  the  Supreme  Court  of  the  United 
States,  repudiate.  The  decisions  are  collated  in  American  & 
English  Encyclopedia  of  Ijaw,  Volume  29,  page  33. 

As  deduced  from  these  decisions,  the  rule  as  there  laid  down, 
is  that  the  owner  of  dangerous  machinery  or  appliances  that  are 
attractive  to  children  of  tender  years  can  not  permit  such  ma- 
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chinery  or  appliances  to  remain  in  a  public  place,  where  chil- 
dren are  liable  to  be  attracted  thereby,  get  upon  the  same  and  be 
injured ;  or  even  upon  his  own  premises,  when  the  place  is  not 
public,  if  he  has  reason  to  anticipate  that  such  children  will  get 
upon  the  same,  without  taking  proper  and  reasonable  precaution 
to  so  protect  or  fasten  such  machinery  or  appliance,  that  children 
will  not  be  injured  by  the  exercise  of  their  youthful  instinct 
to  play  upon  the  same. 

The  leading  ease  sustaining  this  rule  is  Railroad  Company 
V.  Stout,  17  Wallace,  637,  whieh  is  followed  and  emphasized  in 
Union  Pacific  Railroad  Co,  v.  McDonaly,  152  U.  S.,  262. 

Our  Supreme  Court  has  not  had  before  it  a  case  directly  in- 
volving the  question,  but  there  have  'been  cases  'before  it  that  in- 
volved the  principle  underlying  the  doctrine,  and  in  those  cases 
it  has  been  more  than  intimated  that  the  rule  as  ennunciated  in 
Railroad  v.  Stout  was  the  correct  one. 

In  Harrima/n  v.  The  Railway  Co.,  page  11,  the  fir^t  paragraph 
of  the  syllabus  reads: 

**  Where  a  railroad  company  has,  for  a  long  time,  permitted 
the  public,  including  children,  to  travel  and  pass  habitually 
over  its  road  at  a  given  point,  without  objection  or  hindrance, 
it  should,  in  the  operation  of  its  trains  and  management  of  its 
road,  so  long  as  it  acquiesces  in  s-uch  use,  be  held  to  anticipate  the 
continuance  thereof,  and  is  bound  to  exercise  care,  having  due 
regard  to  such  probable  use,  and  proportioned  to  the  probable 
danger  to  persons  so  usin^  its  road." 

In  that  case  our  Supreme  Court  expressly  approves  the  leading 
ease  of  Lynch  v.  Murden,  1  Adolphus  &  Ellis  (New  Series),  2, 
upon  which  case  was  largely  founded  the  decision  in  Railroad 
Company  v.  Stout. 

In  the  case  of  Railroad  Convpany  v.  Snyder,  19  0.  S.,  399,  it 
was  held: 

**The  negligence  of  parent,  or  custodian  of  a  child,  can  not 
be  imputed  to  the  child,  to  bar  its  right  of  action  against  others 
for  injuries  resulting  from  their  wrongful  acts. 

**It  is  the  duty^  of  persons  in  charge  of  cars,  passing  along 
streets  or  other  frequented  places,  to  exercise  great  caution; 
and  if,  by  failure  to  do  so,  a  child  of  tepder  years  is  injured^ 
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the  oompany  is  liable  in  an  action  by  the  child,  notwithstanding 
the  negligence  of  the  parent  in  permitting  it  to  be  on  the  track, 
or  of  the  person  in  charge  of  the  child,  in  not  keeping  a  proper 
lookout  for  the  cars.  * ' 

In  the  opinion,  after  quoting  Lynch  v.  MurdeUj  and  a  number 
of  other  cases,  it  is  said  on  page  415 : 

**The  injury  here  was  within  the  ordinary  and  probable  se- 
quence of  events,  a  result  of  the  defendant's  negligence.  It 
might  reasonably  have  been  anticipated.  There  was  danger  of 
its  happening,  such  as  an  ordinarily  careful  and  prudent  person 
might  -have  apprehended,  and  would  be  likely  to  apprehend,  as 
a  possible  result  of  any  relaxaition  of  vigilance  and  care." 

On  principle  this  seems  to  us  should  be  the  proper  doctrine. 
It  can  not  be  said  that  where  a  railroad  company  permits  its 
right  of  way  to  be  unfenced,  and  constantly  used  as  a  highway, 
and  constructs  in  such  place  an  appliance,  such  as  a  turn-table, 
that  is  especially  attractive  to  children,  and  whicih  necessarily 
would  lead  them  in  the  enjoyment  of  their  natural  instincts 
to  play  upon  it,  that  it  owes  no  duty  to  such  children,  and 
especially  so  when  it  is  ^own  that  the  company  knew  of  such 
use  of  the  appliance. 

In  Loomis  v.  Terry,  17  Wend.,  497,  which  is  spoken  of  ap- 
provingly in  Walsh  v.  Railroad  Co.,  145  N.  Y.,  301,  Justice 
Cowen  said : 

**The  business  of  life  must  go  forward,  and  the  fruits  of  in- 
dustry must  be  protected;  a  man's  gravel  pit  is  fallen  into  by 
trespassing  cattle;  his  corn  eaten,  or  his  sap  drunk,  whereby 
the  cattle  are  killed ;  his  unruly  bull  gores  the  intruder,  or  his 
trusty  watch  dog  properly  and  honestly  kept  for  protection, 
wories  the  unreasonable  trespasser;  sueh  consequences  can  not 
be  absolutely  avoided.'' 

True,  but  at  the  same  time,  the  owner  must  take  care  that  he 
offers  no  inducements  or  implied  invitation  to  visit  **the  unruly 
buir*,  or  **  trusty  watch  dog'\  for  if  he  does,  he  transforms  that 
which  would  be  a  mere  trespass  or  license  inta  a  legal  right. 

Whether  the  fastening  upon  the  turn-table  was  a  sufficient 
one,  in  the  exercise  of  ordinary  care,  by  the  company,  was  a 


CIRCUIT  COURT  RBPORTS-~NEW  SERIES.         65 

1905.]  Portage  County. 

question  of  fact  to  be  submitted  to  the  jury.  Indeed,  the  whole 
question  was  one  for  the  jury,  except  the  law  required  the  direc- 
tion of  a  verdict  for  the  defendant,  under  the  rule  that  the 
company  owed  the  child  no  duty,  which  we  have  seen  is  not  the 
correct  rule  in  this  state. 

The  trial  judge  submitted  the  case  fairly  and  intelligently 
to  the  jury,  and  the  verdict  was  against  it. 

In  RMroad  Co.  v.  Stout,  the  third  clause  of  the  syllabus  reads : 

**  Though  it  is  true  in  many  cases,  that  where  the  facts  of  a 
case  are  undisputed,  the  effect  of  them  is  for  the  judgment  of 
the  court,  and  not  for  the  decision  of  the  jury.  This  is  true, 
in  that  class  of  cases  where  the  existence  of  such  facts  come  in 
question,  rather  than  where  deductions  or  influences  are  to  be 
m>ade  from  them.  And  whether  the  facts  be  disputed  or  undis- 
puted, if  different  minds  may  honestly  draw  different  conclu- 
sions from  them,  the  case  is  properly  left  to  the  jury. " 

This  is  also  the  rule  in  this  state. 

We  find  no  error  in  the  record,  and  the  judgment  will  be 
affirmed. 

A.  S.  Cole  and  Squire^  Sav.derg  &  Denwsiey,  for  plaintiff  in 
error. 

W,  J.  BpcMey,  for  defendant  in  error. 
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EMBEZZLEMENT  BY  THE  sl^CILETARY  OF  A  BUiLI>INC 

ASSOCIATION. 

[Circuit  Court  of  Cuyahoga  County.] 

J.  B.  Livingston  et  al.  Trustees  Guarantee  Savings  &  Loan 
Company,  v.  The  Fidelity  &  Deposit  Company. 

Decided.  June  26.  1905. 

« 

Building  Associations — Embezzlement  by  Secretary  of — By  Issue  of 
Checks  in  Fictitious  Names — Liability  of  Surety  on  Secretary's 
Bond, 

Where  the  secretary  of  a  building  association  procures  the  issue  of 
checks  of  the  association  in  the  names  of  fictitious  applicants 
for  loans,  and  endorses  them  in  the  names  of  the  fictitious  payees, 
his  collection  of  such  checks  would  estop  him  from  asserting  their 
original  invalidity,  even  if  they  were  invalid,  and  would  amount 
to  embezzlement  under  Section  6843. 

Henry,  J. ;  Marvin,  J.,  and  Winch,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

This  proceeding  in  error  is  prosecuted  by  the  trustees  of  the 
Guarantee  Savings  &  Loan  Company,  against  the  Fidelity  & 
Deposit  Company  of  Maryland,  to  reverse  the  judgment  of  the 
Cuyahoga  County  Common  Pleas  Court.  The  parties  here  stand 
in  the  same  relation  as  they  stood  below.  The  error  complained 
of  is  the  finding  of  that  court  that  the  petition  fails  to  state 
facts  s-ufficient  to  constitute  a  cause  of  action. 

The  corporation  of  which  plaintiffs  in  error  are  trustees  is 
organized  under  the  building  and  loan  laws  of  Ohio,  and  its 
officers  and  employes  were  bonded  by  the  defendant  in  error, 
which  is  a  surety  company  organized  under  the  laws  of  Mary- 
land. 

Among  the  officers  and  employes  whose  fidelity  was  thus 
guaranteed  by  the  blanket  bond  issued  by  the  surety  company 
to  the  local  corporation,  was  the  latter 's  secretary,  Jacob  A. 
Blodt,  who  served  as  such  for  five  years,  beginning  June  1, 
1896,  and  ending  August  8,  1901,  and  who,  after  swindling  his 
company  to  the  extent  of  $209,100,   committed  suicide.     The 
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action  below  was  commenced  to  recover,  on  his  last  annual  bond, 
the  full  limit  thereof,  $10,000.  The  provisions  of  the  bond  make 
it  applicable  to  Blodt's  defalcation,  if  it  amounts  to  embezzle- 
ment or  larceny,  and  was  perpetrated  within  the  direct  scope  of 
his  duties  as  secretary;  but  not  otherwise. 

BJodt's  plan  of  operation  was  to  buy  cheap  vacant  lots  in 
Cleveland  under  divers  fictitious  names,  and  in  the  same  names 
to  apply  to  his  company  for  loans  wherewith  to  erect  buildings 
thereon.  His  board  of  directors  granted  the  loans,  on  his  recom- 
mendation, and  issued  checks  therefor  to  the  order  of  the  ficti- 
tious applicants.  Blodt  was  entrusted  with  these  checks,  and  it 
was  his  duty  to  see  to  their  application  to  the  intended  purposes, 
according  to  the  usual  custom  of  building  and  loan  associations. 
Blodt,  however,  collected  or  deposited  the  checks  for  his  own  be- 
hoof, after  endorsing  them  in  the  names  of  the  fictitious  payees. 

The  surety  company  claims  that  this  scheme  did  not  amount 
to  either  a  larceny  or  an-  embezzlement  of  either  checks  or 
moneys. 

It  is  argued  that  the  checks  were  worthless,  because  the  payees 
were  fictitious,  and  that,  therefore,  such  checks  could  not  be  the 
subject  of  either  crime.  And  it  is  further  argued  that  under 
Revised  Statutes,  Section  3836-4,  the  treasurer  was  the  exclusive 
custodian  of  the  association's  moneys,  and  that  such  moneys  could 
not  lawfully  be  transferred  from  his  custody  to  that  of  the  secre- 
tary. There  could  be,  it  is  claimed,  no  embezzlement  of  such 
moneys  by  the  secretary  under  Revised  Statutes,  Section  6842,  be- 
cause they  did  not  **  come  into  his  possession  by  virtue  of  his  ap- 
pointment or  employment  as  such  officer;"  neither  was  there  a 
larceny  of  such  moneys  under  the  rule  laid  down  in  Kellogg  v. 
State,  26  0.  S.,  15. 

It  is  not  clear  that  Blodt  might  not  lawfully  have  had  pos- 
session of  the  moneys  of  the  association,  if  transferred  to  him 
from  the  treasury  by  the  board  of  directors  for  specific  pur- 
poses, in  view  of  the  broad  provisions  of  the  last  two  para- 
graphs of  Revised  Statutes,  Section  3836-3,  and  in  view  of  the 
equally  broad  implications  of  Revised  Statutes,  Section  3836-25. 
But  «t  majority  of  the  court  are  unwilling  to  hold,  under  the 


68         CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Livingston  et  al  v.  Fidelity  &  Deposit  Co.  [Vol.  VII,  N.  S. 

faetB  alleged  in  the  petition,  tihat  such  a  transferenoe  of  the 
mere  custody  of  monkeys  actually  took  place  in  this  case.  There 
can  be  no  doubt,  however,  that  the  checks  were  lawfully  in  his 
possession  as  secretary.  Were  they  of  value,  withiir  the  meaning 
of  Revised  Statutes,  Sections  6842  and  6843,  defining  embezzle- 
ment? ' 

People  v.  Koyce,  106  Cal.,  173  [37  Pac.  Rep.  630],  is  a  sim- 
ilar case  in  this,  that  the  defendant  there  was  convicted  of  em- 
bez^ement  of  a  draft  which  was  claimed  to  be  void  and  without 
value,  because  money  was  thereby'  soiight  to  be  made  payable 
out  of  the  treasury  of  the  United  States,  to  a  person  other  than 
the  one  authorized  by  law  to  receive  payment.  But  the  ac- 
cused, having  actually  obtained  the  cash  thereon,  converted  it 
to  his  own  use ;  and  the  court  held  that  he  was  thereby  estopped 
from  saying  that  it  was  not  a  valid  draft.  Adopting  this  view, 
we  therefore  hold,  that  under  the  circumstances  set  forth  in 
the  petition  below,  the  checks  which  Blodt  cashed,  or  colected, 
and  converted  to  his  own  use,  were  things  of  value,  and  that 
he  was  guilty  of  embezzlement,  within  the  meaning  of  our 
statutes,  and  of  the  bond  sued  upon  in  this  case. 

The  demurrer  to  the  petition  should  have  been  overruled, 
and  the  judgment  below  is,  therefore,  reversed  and  the  cause 
remanded. 

Smith  W.  Bermett  and  Smith,  Taft  &  Arter,  for  plaintiff  in 
error. 

Hoyt,  Dustin  &  Kelley,  for  defendant  in  error. 
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RiClfT  OF  CONTRIBUTION  ON  CLAIM  FOR  CONCURRENT 

NEGLIGENCE. 

[Circuit  Court  of  Summit  County.] 

The  Northern  Ohio  Railway  Company  v.  The  Akron  Canal 

&  Hydrauuc  Company. 

Decided.  April.  1905. 

Neffligence — Joint,  Concurrent  and  Contributing — Right  of  a  Wrong-doer 
as  to  a  Third  Party — To  Indemnity  from  the  Real  Wrong-doers — 
Charge  of  Court — Breaking  of  a  Mill-Race  and  Damages  from  the 
Overflow, 

1.  Under  the  testimony  of  this  case,  it  was  not  error  to  refuse  a  request 

for  a  charge  to  the  jury  to  the  effect  that,  If  they  found  the 
defendant  was  guilty  of  negligence,  but  that  the  plaintiff  under 
all  the  facts  and  circumstances  of  the  case,  which  were  known  or 
should  have  been  known  to  him.  did  not  exerci^  reasonable  and 
ordinary  care  to  prevent  the  breaking  of  the  bank  of  his  mill-race 
and  overflow  of  adjacent  property,  then  negligence  on  his  part 
contributed  proximately  to  the  injury,  and  he  can  not  recover  from 
the  defendant  the  damages  in  which  he  has  been  compelled  to 
respond  on  account  of  their  Joint  negligence. 

2.  So,  also,  it  was  not  error  to  refuse  a  request  to  charge  the  jury  to 

the  effect  that,  if  the  plaintiff  knew  of  acts  on  the  part  of  the 
defendant  which  affected  the  safety  of  the  mill-race,  and  himself 
took  no  steps  to  avoid  the  injury  which  resulted,  he  was  guilty 
of  such  contributory  negligence  as  will  prevent  his  recovering  from 
the  defendant  the  damages  assessed  against  him  in  another  action. 

3.  And  the  defendant  could  ask  for  no  stronger  in:Htruction  than  was 

given  to  the  effect  that,  if  the  breaking  of  th3  plaintiff's  mill-race 
bank  was  caused  by  the  joint  or  concurrent  negligence  of  the 
plaintiff  in  not  caring  for  the  water  and  regulating  its  flow  in  the 
race  and  of  the  defendant  in  constructing  a  cofferdam  therein, 
which  improperly  impeded  and  obstructed  the  flow  of  the  water, 
then  the  verdict  should  be  for  the  defendant. 

4.  The  rule  that  where  two  or  more  contribute  by  their  wrong-doing 

to  the  injury  of  another,  such  injured  person  may  recover  from 
all  of  them  in  a  joint  action,  or  he  may  pursue  one  of  them  and 
recover  from  him,  in  which  case  the  one  thus  compelled  to  respond 
is  entitled  to  neither  indemnity  nor  contribution  from  those  who 
with  him  caused  the  injury,  does  not  apply  where  the  wrong-doer 
who  was  compelled  to  respond  for  the  injury  was  not,  as  between 
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the  wrong-doers  themselves,  a  wrong-doer  at  all;  and  recovery  by 
the  injured  party  from  such  a  party  is  not  a  bar  to  an  action  by 
him  against  the  other  parties  to  the  wrong. 

Marvin,  J. ;  Winch,  J.,  and  Henry,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Summit  County, 
Ohio. 

The  Northern  Ohio  Railway  Company  is  the  successor  of  the 
Akron  &  Pittsburg  Railway  Company  and  in  this  opinion  will 
be  spoken  of  as  the  original  party  in  certain  proceedings  and 
contracts  made  in  the  name  of  the  latter  company. 

The  plaintiff  here  was  the  defendant  below  and  the  defendant 
here  was  plaintiff  below.  In  this  opinion  the  parties  will  be 
designated  as  in  the  original  action. 

The  plaintiff  is  the  owner  of  a  mill-race  which  conducts  water 
in  large  quantities  from  a  point  east  of  the  city  of  Akron  to  a 
place  in  said  city  where  it  is  utilized  as  power  for  certain  mills 
and  manufactories. 

The  defendant  is  a  railroad  company  operating  a  line  of  rail- 
road from  the  western  part  of  Ohio  easterly  to  and  through  the 
city  of  Akron;  said  mill-race,  for  a  part  of  its  distance  in  said 
city,  is  some  forty  or  fifty  feet  higher  than  the  tracks  of  the 
Cleveland  Terminal  &  Valley  Railroad,  which,  at  this  place, 
are  practically  parallel  with  said  race,  and  on  the  north  side 
thereof. 

On  the  night  of  September  17th,  1898,  the  waters  in  said  rac  ^ 
rose  to  such  a  height  as  to  overflow  its  northern  bank  and  wash 
a  considerable  part  of  the  same  away,  the  waters  rushing  down 
with  great  force  and  volume  upon  the  tracks  of  the  Cleveland 
Terminal  &  Valley  Railroad  Company,  oversetting  some  cars 
standing  upon  said  tracks  undermining  said  tracks,  and  so  do- 
ing great  injury  to  the  property  of  said  last  named  company. 

To  recover  for  this  injury  said  last  named  company  brought 
suit  againsi;  said  plaintiff  and  obtained  judgment  against  it  in 
the  sum  of  $3,870,  which  said  judgment  the  said  plaintiff  has 
paid  in  full.  The  present  suit  was  brought  to  recover  against 
the  defendant  such  judgment,  together  with  the  expense  of  re- 
pairing the  race. 
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The  grounds  of  recovery  set  out  in  the  second  amended  peti- 
tion, upon  which  the  case  was  tried,  ace,  that  the  defendant, 
in  the  year  1896,  by  proceedings  duly  had  in  the  Probate  Court 
of  said  Summit  County,  appropriated  from  plaintiff  a  right  of 
way  for  its  railroad  along  and  crossing  over  said  hydraulic  race, 
or  canal,  at  or  near  Summit  street  in  said  city  of  Akron;  that 
by  the  term  of  said  appropriation  the  bridge  to  be  built  for  the 
said  railroad  was  to  pass  over  said  canal  or  race  at  that  point, 
and  was  to  be  constructed  so  as  not  to  impede  the  free  flow 
of  water  through  said  canal  or  race,  nor  diminish  or  impair  in 
any  manner  the  usefulness  of  said  canal  or  race ;  that  afterwards 
said  defendant,  in  the  corporate  name  of  said  the  Akron  and 
Pittsburg  Railroad  Company,  but  for  the  sole  benefit  of  said 
defendant,  acquired  by  purchase  from  said  plaintiff,  as  evi- 
denced by  deed  dated  May  4,  1898,  the  right  to  construct  stone 
walls  or  abutments,  instead  of  timber  piling  to  support  the 
structures  for  the  support  of  the  railroad  over  siiid  canal  or  race 
at  the  crossing  so  as  aforesaid  appropriated,  and  it  was  provided 
and  stipulated  in  said  deed  that  all  of  the  said  work  of  build- 
ing said  stone  walls  and  structure  was  to  be  done  and  main- 
tained as  not  to  impede  in  any  way  the  free  flow  of  water 
through  said  canal  or  race  and  not  to  diminish  or  impair  in 
any  manner  the  usefulness  of  said  race ;  that  in  and  about  the 
months  of  August  and  September,  1898,  the  exact  date  being 
unknown  to  plaintiff,  said  defendant,  the  Northern  Ohio  Rail- 
way Company,  secretly  and  without  the  knowledge  of  plaintiff 
entered  into  a  contract  with  said  the  Akron  and  Pittsburg  Rail- 
road Company,  whereby  it,  the  defendant,  engaged  to  construct, 
as  an  independent  contractor,  said  stone  walls,  and  there^ifter 
did  construct  the  same,  all  of  which  construction  was  for  the 
sole  benefit  of  said  defendant,  but  under  the  cloak  and  guise 
of  the  corporate  authority  of  said  the  Akron  and  Pittsburg 
Railroad  Company  said  defendant  attempted  to  hide  and  con- 
ceal its  connection  therewith. 

Plaintiff  further  avers  that  notwithstanding  such  attempted 
concealment  said  defendant,  the  Northern  Ohio  Railroad  Com- 
pany, had  and  exercised  the  sole  and  exclusive  charge  and  con- 
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trol  of  sueh  construction  and  of  the  mode  and  manner  of  doin;.: 
the  same,  and  the  said  stone  walls  were  in  fact  constructed  by 
it  for  its  sole  benefit  and  at  its  ultimate  expense. 

Plaintiff  further  avers  that  on  or  about  the  15th  day  of 
August,  1899,  said  the  Akron  and  Pittsburg  Railroad  Company 
conveyed  to  said  defendant,  the  Northern  Ohio  Railway  Com- 
pany, by  proper  instrument  of  transfer,  all  the  right,  title  and 
interest  it,  the  Akron  and  Pittsburg  Railroad  Company,  had 
acquired  to  construct,  operate  and  maintain  said  railroad  to 
cross  over  said  canal  or  race  in  tJhe  manner  hereinl>efore  stat*}d, 
and  said  defendant,  the  Northern  Ohio  Railway  Company,  then 
and  there  agreed  with  the  Akron  and  Pittsburg  Railroad  Ctmi- 
pany  that  by  its  acceptance  of  the  transfer  of  said  rights,  title 
and  interest  of  said  the  Akron  and  Pittsburg  Railroad  Com- 
pany to  pass  over  said  canal  or  race  as  aforesaid,  it  had,  and 
then  and  there  did  assume  and  undert^ike  the  payment  of  any 
and  all  obligations  of  any  kind  whatsoever  which  were  then  or 
thereafter  might  become  due  and  payable  by  said  the  Akron  and 
Pittsburg  Railroad  Company,  respecting  the  passing  and  cross- 
ing over  said  canal  or  race  as  aforesaid,  which  aaid  assumption 
and  undertaking  was  entereil  into  for  the  benefit  of  the  plaint- 
iff herein. 

The  construction  of  said  stone  walls  along  the  sides  of  said 
canal  or  race,  was  carried  on  solely  by  said  defendant,  and  its 
officers,  agents  and  employes,  during  all  the  time  of  their  con- 
struction ;  and  the  defendant  then  well  knew  that  said  canal  or 
race  was  located  along  and  upon  the  hillside  so  that  if  the  watei' 
was  permitted  to  overflow  the  banks  of  said  canal  or  race,  it 
would  flow  down  upon,  and  cause  damage  to  property  located 
lower  down  the  hillside. 

Shortly  prior  to  September  17th,  1898,  while  said  defendant 
was  engaged  in  the  construction  of  said  stone  wall,  it  carelessly, 
negligently  and  knowingly  so  caused  and  permitted  the  chanut'l 
of  said  canal  or  race  to  be  narrowed,  restricted  and  partially 
fllled  with  obstructions  at  a  point  near  Summit  street  in  said 
city  whene  said  strt^et  crossd  the  said  ciiual,  so  as  to  cause  the 
water  in  s^id  canal  or  race  to  set  back  and  to  rise  to  such  a  height 
as  to  ovei-flow  and  carry  away  the  bank  of  said  canal  or  race. 
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The  answer  to  this  petition  admits  that  d(»fendant  ac(iuire(^ 
from  plaintiff,  by  appropriation  and  deed,  the  rights  as  set  out  in 
such  petition ;  admits  the  overflow  of  the  water  and  the  injury 
to  the  property  of  the  Valley  Railway  Company,  but  denies  that 
such  overflow  was  caused  by  it,  and  avers  that  the  same  was 
vnther  an  inevitable  accident,  or  that  it  was  caused  by  the  nej?- 
ligence  of  the  plaintiff. 

The  result  of  the  trial  was  a  verdict  and  judgment  for  the 
plaintiff.  A  motion  for  a  new  trial  w*as  filed  and  overruled, 
proper  exceptions  taken  to  this  and  to  other  proceedings  in  the 
trial,  which  will  hereafter  be  noted.  The  ease  is  here  upon 
proper  proceedings  in  error  seeking  a  reversal  of  the  judgment. 
A  bill  of  exceptions  was  filed  here  setting  out  the  proceedings 
of  the  court  below  with  all  the  evidence  offered  at  the  trial. 

When  this  case  was  before  in  this  court,  construction  was 
given  to  the  deed,  made  by  the  plaintiff  to  the  defendant,  and  it 
was  held  that  the  provisions  therein  relating  to  the  construction 
of  the  abutments  and  structure,  and  reading,  **A11  of  the  work 
to  be  constructed  and  maintained  so  as  not  to  impede  the  free 
flow  of  water  through  said  race  and  not  to  diminish  or  impair 
in  any  manner  the  usefulness  of  the  same'',  refer  to  the  com- 
pleted structure,  and  not  to  the  manner  of  the  work  while  the 
same  was  in  progress.  So  that  if  the  defendant  is  liable  for  any 
obstruction  which  it  placed  in  the  race,  during  the  progress  of 
the  work,  it  is  not  because  of  this  contract,  but  because  it  failed 
to  exercise  reasonable  care  in  doing  its  work  so  as  not  to  un- 
necessarily injure  the  rights  of  the  plaintiff. 

The  evidence  shows  that  in  the  progress  of  building  the  abut- 
ments for  the  bridge  the  defendant  constructed  cofferdams  to 
keep  back  the  water  from  t\ie  work  and  the  workmen,  and  that 
shortly  before  the  overflow  of  the  water  already  mentioned  it 
had  so  constructed  a  cofferdam  as  to  narrow  the  channel  down 
to  a  very  few  feet,  thereby  causing  the  flow  to  be  so  retarded  as 
to  greatly  increase  the  depth  of  the  water  in  that  part  of  the  race 
where  the  overflow  occurred  and  the  wall  gave  way.  In  short, 
it  is  not  and  can  not  be  denied  that  the  evidence  so  strontrly  t^^nd- 
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ed  to  show  nejj^ligence  on  the  part  of  the  defendant,  that  the  jury 
might  well  find,  as  it  did,  that  the  defendant  was  guilty  of  neg- 
ligence in  the  premises. 

It  is  said,  however,  on  the  part  of  the  plaintiff  in  error,  that 
the  evidence  clearly  shows  nejrliorence  on  the  part  of  the  plaint- 
iff approximately  contributing  to  the  accident,  and  th.it  there- 
fore the  plaintiff  is  precluded  from  a  recovery. 

The  evidence  idiow^s  that  the  attention  of  Mr.  Cleveland,  the 
superintendent  of  the  plaintiff,  was  called  to  the  increase  of  the 
depth  of  the  water  some  forty  hours  or  more  before  the  bank 
gave  way  and  tends  to  show  that  by  raising  a  certain  water  gate 
at  the  eastern  end  of  this  race,  he  mi<?ht  have  provided  for  the 
escape  of  the  water  so  as  to  relieve  the  pressure ;  it  also  tends  to 
show  that  he  called  the  attention  of  the  man  in  charge  of  the 
stone  work  to  the  backing  up  of  the  water  and  the  increase  in  its 
depth,  and  was  assured  that  he  would  take  <;are  of  that.  It 
tends  also  to  show  that  this  could  easily  have  been  done  by  him, 
and  that  he  failed  to  do  it. 

Whether  there  was  neglisrence  on  the  part  of  the  plaintiff  wr4< 
a  question  for  the  jury  and  was,  we  think,  fairly  submitted  to  it. 

Complaint  is  made,  however,  that  the  court  erred  in  refusing 
to  charge  the  jury  as  requested  by  the  defendant.  Th^  defend- 
ant made  eight  requests,  only  one  of  which  was  given,  to- wit, 
the  third.     The  first  request  made  is: 

**If  you  find  from  the  evidence  that  the  defendant  was  guilty 
of  the  neglect  charged  in  the  second  amended  petition,  and 
if  you  also  find  that  the  plaintiff  under  all  the  facts  and  circum- 
stances of  the  case  which  were  known  to  it,  or  should  have  been 
known  to  it,  did  not  exercise  reasonable  and  ordinary  care  in 
its  management  of  the  race,  and  in  peculating  the  flow  of  water 
thei  iin ;  and  that  such  negligence  of  the  plaintiff  contributed 
proximately  to  the  breaking  of  the  race  on  the  night  of  Septem- 
ber 17th,  1898,  then  I  say  to  you  that  under  such  circumstances 
the  plaintiff  can  not  recover  in  this  action. 

This  was  refused.  It  is  insisted  that  it  properly  states  the 
law  applicable  to  the  case.  It  may  be  said  in  response  to  that, 
as  has  already  been  said,  t'he  evidence  tended  to  show  that  when 
the  attention  of  the  m'an  in  charge  of  the  constniction  of  the 
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stone  abutments  was  called  to  the  backing  up  of  the  water,  the 
increased  depth,  and  the  danger  that  thereby  might  be  occasioned 
to  the  north  wall  of  the  race,  replied  that  he  would  take  care  of 
it.  Now,  if  that  were  true — if  the  jury  believe  that  the  man  in 
charge  of  the  work  had  answered,  when  his  attention  was  called 
to  it,  that  he  would  take  care  of  it,  and  if  the  jury  further  be- 
lieved that  he  could  have  taken  eare  of  it  with  the  exercise  of  rea- 
sonable care— then  this  request  should  not  have  been  given,  for 
the  JTi.y  would  be  led  to  think  that  the  fact  that  the  man  in 
charge  of  the  construction  of  the  stone  work  had  promised  that 
he  would  take  care  of  it  could  in  nowise  relieve  the  plaintiff. 
"We  think  that  the  court  properly  refused  this,  and  that  tho 
charge  as  given  on  pages  504,  505  and  506  of  this  record  prop- 
erly instructed  the  jury  as  to  the  law  by  which  the  plaintiff 
would  be  precluded  from  a  recovery. 
The  second  request  reads : 

**If  you  find  from  the  evidence  that  the  defendant  construct- 
ed' a  cofferdam  in  the  race,  and  that  such  cofferdam  restricted 
the  ordinary  flow  of  the  water  and  backed  it  up  in  the  race  to 
such  an  extent  as  to  cause  it  to  break  away  the  bank  as  com- 
plained of;  and  if  you  find  that  tor  a  day  or  more  before  such 
break  occurred,  that  the  plaintiff  knew  of  such  cofferdam  and 
such  backing  of  the  water,  and  could  have  prevented  the  break- 
ing of  the  bank  by  the  exercise  of  ordinary  care,  and  did  not  do 
so,  then  the  plaintiff  would  be  guilty  of  such  contributory  neg- 
ligence as  would  prevent  a  recovery." 

What  has  already  been  said  in  reference  to  the  first  request  is 
applicable  to  this,  and  more  strongly  applicable. 

The  third  request  was  given,  and  in  connection  with  what  the 
court  said,  to  which  attention  has  already  been  called,  and  which 
will  be  read  later,  we  think  the  jury  were  properly  instructed, 
certainly  instructed  as  strongly  for  the  defendannt  as  the  de- 
fendant waa  entitled  to. 

The  court  said  (defendant's  request  No.  3) : 

**If  you  find  from  the  evidence  on  this  trial  that  the  breaking 
of  plaintiff's  mill-raee  bank,  as  charged  in  the  petition,  was 
caused  by  the  joint  or  concurrent  negligence  of  the  plaintiff  in 
not  properly  caring  for  the  water  and  regulating  the  flow  of 
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the  same  in  the  race ;  and  also  find  the  negligent  eonstruetion  of 
ite  cofferdam  in  said  race,  by  the  defendant,  by  which  the 
flow  of  water  was  improperly  impeded  and  obstructed,  then  I 
aay  to  you  that  neither  party  would  have  any  right  of  action 
against  the  other  for  contribution  for  damages  by  rea«)n  of  such 
break  of  the  race  bank,  and  in  such  case  your  verdict  should  be 
for  the  defendant." 

What  has  been  said  as  to  the  otlier  requests  which  were  re- 
fused applies  with  more  or  less  force  to  each  of  the  several 
requests,  and  we  find  no  error  in  the  refusal  of  any  of  the 
requests  when  we  find  what  the  court  did  give  to  the  jury;  for 
these  requests  were  not  made  to  charge  before  argument,  and, 
therefore,  the  court  was  not  bound  to  give  them  in  the  words  in 
which  they  were  requested,  even  if  they  properly  stated  the  law, 
provided  the  court  properly  stated  the  law  in  its  charge  to  the 
jury. 

The  court,  after  speaking  of  the  negligence  which  the  plaintiff 
charged  against  the  defendant,  called  the  attention  of  the  jury 
to  the  fact  that  the  defendant  eharged  negligence  against  the 
plaintiff,  and  said: 

*  *  It  is  also  set  forth  in  the  answer  that  on  the  night  in  question 
there  was  a  storm  of  rain  of  more  than  ordinary  violence  per- 
haps and  that  that  rainfall  suddenly  increased  the  flow  of  water, 
and  I'hat  tbat  rainfall,  in  connection  with  the  flow  of  water 
through  the  gate  at  Middlebury,  caused  such  an  accumulation  of 
water  in  the  race  so  suddenly,  that  it  broke  over  this  bank  and 
washed  it  away  and  caused  the  trouble. 

**Now,  this  is  the  specification  of  negligence  which  the  de- 
fend«ant  makes  against  the  plaintiff;  and  the  rule  of  law  on  the 
subject  is  that  where  contributor^'  negligence  is  shown  by  a  pre- 
ponderance of  the  evidence  on  the  part  of  the  plaintiff  that  the 
plaintiff  can  not  recover.  The  plaintiff  can  not  recover  any 
compensation  for  any  damages  which  it  might  have  avoided  by 
the  use  of  ordinary  care  and  prudence  under  the  circumstances. 
It  is  a  general  rule  of  law  that  where  both  parties,  plaintiff  and 
defendant,  are  in  fault  and  both  guilty  of  negligence  or  a  want 
of  reasonable  and  ordinary  care,  neither  can  recover  damages 
from  the  other  for  the  consequences  of  such  joint  negligence. 

**And  in  this  case  I  say  to  you,  that  if  you  find  from  the  evi- 
dence, and  a  preponderance  of  it  on  the  part  of  the  defendant, 
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that  the  plaintiff  itself  was  so  guilty  of  negligence  in  the  prem- 
ises, or  a  want  of  reasonable  and  ordinary  care,  as  I  have  de»- 
fined  that  term  to  you,  then  it  can  not  recover  if  such  negligence 
on  its  part  proximately  contributed  to  the  injury  which  arose." 

It  is  urged  on  the  part  of  the  defendant,  however  (and  I  am 
using  ** defendant*'  as  in  the  original  action),  that  the  fact 
shown  in  the  petition,  of  the  recovery  by  the  Valley  Railway 
Company  against  the  plaintiflF,  establishes  the  negligence  of  the 
plaintiff,  because  there  could  have  been  no  recovery  against  it, 
(except  on  the  ground  of  its  negligence,  and  that  this  being  so, 
it  necessarily  follows  that  it  can  not  recover  of  defendant,  even 
though  it  be  proved  to  have  been  negligent,  the  rule  being  that 
when  two  or  more  contribute  by  their  wrong-doing  to  the  injury 
of  another,  such  injured  party  may  recover  from  all  of  them  in 
a  joint  action,  or  he  may  pursue  any  one  of  them  and  recover 
from  him,  in  which  case  he  is  neither  entitled  to  indemnity  or 
contribution  from  those  who  with  him  caused  the  injury. 

There  are,  however,  exceptions  to  this  rule.  Numerous  eases 
are  reported  in  which  the  courts  of  last  resort  have  held  that 
one  mulcted  in  damages  of  some  neglect  of  duty  on  his  part,  may 
recover  of  another  who  directly  caused  the  injury.  The  most 
common  of  these  is  where  a  municipality  is  required  by  law  to 
keep  its  streets  and  public  ways  free  from  nuisance,  and  in 
proper  condition  for  use  by  the  public,  and  has  been  obliged 
to  respond  in  damages  at  the  suit  of  one  injured  by  the  de- 
fective condition  of  walks  in  front  of  the  premises  of  the  person 
whose  duty  it  was  primarily  to  keep  such  walk  in  proper  repair. 

In  Shearman  &  Redfield  on  the  Law  of  Negligence  (4th  Ed.), 
at  Section  301,  this  language  is  used : 

**In  conclusion,  under  this  head,  it  should  be  added,  that  al- 
though a  municipal  corporation  may  be,  either  at  common  law  or 
under  the  stiiUtutes,  i)riniarily  liable  for  injuries  oceaeioneil 
by  the  unsafe  condition  of  its  highways,  the  ultimate  liability 
may  rest  upon  a  third  person  who  is  the  real  author  of  such 
condition,  and  who,  jointly  with  the  corporation,  may  be  liable 
for  the  damages  suffered  therefrom.  If  the  injured  person 
elects  to  proceed  against  the  corporation  solely,  €ind  recovers 
damages,  the  latter  has  an  action  over  against  the  original 
wrong-doer." 
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In  Cooley  on  Torts  (2d  Ed.),  side  page  145,  this  language  is 

r 

used : 

**But  there  are  some  exceptions  to  the  general  rule  (after  hav- 
ing stated  the  rule,  that  where  two  or  more  wrong-doers  are 
liable  because  of  some  injury  that  is  caused  from  the  neglect  of 
duty  of  such  wrong-doers,  tftiere  can  be  no  recovery  of  one  against 
the  other) ,  which  rests  upon  reasons  at  least  as  forcible  as  those 
which  support  the  rule  itself.  They  are  of  cases  where  although 
the  Iftw  holds  all  the  parties  liable  as  wrongdoers  to  the  injured 
party,  yet  as  between  themselves  some  of  them  may  not  be  wrong- 
doers at  all,  and  their  equity  to  require  the  others  to  respond  for 
all  the  damages  may  be  complete.  There  are  many  such  cases 
where  the  wrongs  are  unintentional,  or  where  the  party,  by  rear 
son  of  some  relation,  is  made  chargeable  with  the  conduct  of 
others. ' ' 

But  these  cases  are  not  confined  to  suits  brought  by  munici- 
palities. 

Attention  is  called  to  the  case  of  Gray  v.  Boston  Light  Com- 
pany,  114  Mass.,  149.     The  syllabus  reads: 

**Tbe  owner  of  a  building  to  the  chimney  of  which  a  gas  com- 
pany has,  without  the  owner's  consent,  so  affixed  a  wire  as  to  ren- 
der the  chimney  unsafe,  and  ultimately  to  cause  its  fall  upon  a 
passer-by,  miay  be  liable  for  tihe  dama^  so  caused;  and  if,  when 
so  liable,  he  pays  the  damage,  he  has  an  action  against  the  com- 
pany for  indemnity.'' 

The  facts  in  that  case  show  that  tlie  owner  of  a  building,  on 
which  was  not  a  good  chimney,  but  a  defective  chimney,  that 
the  light  company  placed  a  wire  around  that  chimney  without 
the  consent  of  the  owner;  there  was  a  storm,  the  chimney  fell 
down  and  injured  a  person  on  the  walk;  the  party  injured 
brought  suit  against  the  owner  of  the  building  and  recovered, 
and  the  owner  of  the  building  was  permitted  to  recover  against 
the  coffnipany  wihich  put  the  wire  around  the  chimney. 

There  is  a  cases  in  Minnesota,  reported  in  the  16  N.  W.  Rep., 
698,  Minneapolis  Mill  Company  v.  Wheclei'  et  ah  The  syllabus 
reads  as  follows : 

''The  plaintiff  corporation  had  excavated  a  canal  through 
its  lands  for  the  use  of  its  water  power,  which  had  been  bridged 
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over  in  part  by  plaintiff  and  in  part  by  others,  with  its  license, 
and  the  bridge  or  platform  so  made  was  thereupon  operated, 
used,  and  held  out  to  the  public  as  a  continuous  thoroughfare 
for  all  personjs  having  business  to  and  from  the  mills  abutting 
thereon.  Held:  Under  the  circumstances,  that  as  to  persons 
rightfully  upon  any  portion  of  such  bridge  or  platform,  plaintiff 
(that  is,  the  mill  company)  was  liabJe  for  damages  caused  by 
its  failure  to  exercise  reasonable  diligence  to  keep  the  bridge  in 
repair,  or  closed  against  travel. 

**The  owner  of  premises,  having  the  possession  and  control 
thereof,  may  be  liable  for  an  injury  caused  by  their  unsafe  and 
dangerous  condition,  though  resulting  from  the  act  or  negligence 
of  a  third  person. 

**The  person  through  whose  conduct  or  negligence  the  ownei- 
in  thus  exjKJBed  to  liability,  is  also  liable  to  an  action  by  the  in- 
jured party  at  his  election.  And  in  such  case,  also,  the  parties 
not  being  in  pari  delicto,  the  owner  who  has  been  obliged  to  pay 
such  damages  is  entitled  to  indemnity  from  the  person  to  whose 
act  or  negligence  the  injury  is  directly  chargeable.'* 

To  this  same  effect  is  the  case  in  66  Pa.,  218,  Armstrong 
Comity  V.  Cl<irion  County, 

The  cases  where  municipalities  have  been  permitted  to  recover 
against  the  property  owners,  and  the  case  to  which  attention  has 
been  called  in  114  Mass.,  seem  to  rest  upon  the  proposition  that 
the  fact  of  a  defect,  in  cases  of  municipalities,  in  the  walk  being 
shown  and  the  resulting  injury,  nothing  further  need  be  shown 
as  to  negligence  to  entitle  the  injured  party  to  a  recovery.  In 
the  present  case  the  same  rule  and  the  same  reasoning  seem  to 
apply. 

In  the  case  of  The  Defiance  Water  Co,  v.  OUnger  (54  0.  S., 
532),  the  first  clause  of  the  syllabus  reads  i 

**One  who  collects  on  his  own  premises  a  substance  liable  to 
escape,  and  if  it  should  escape,  likely  to  cause  mischief,  must 
at  least  use  reasonable  care  to  restrain  it, .  If  for  want  of  such 
essre  it  escapes  and  injures  persons  or  property  rightfully  on 
adjoining  premises,  he  is  answerable  for  the  damages  sustained 
on  acoount  thereof. ' ' 

And  in  the  opinion,  pages  538  and  539,  Judge  Bradbury  uses 
this  language: 
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*  *  In  England  it  seems  to  have  been  settled  by  Fletcher  v.  Ry- 
lands,  1  Law  Rep.  Excheq.,  that  the  duty  rests  upon  one  who 
collects  and  stores  upon  his  premises  inaminate  substances  or 
animate  things  from  the  escape  of  which  injury  is  likely  to  fol- 
low, to  prevent  such  escape.  While  this  duty  may  not  extend 
to  trespassers,  or  those  w^ho,  for  their  own  purposes,  without 
express  or  implied  invitation  from  the  proprietor,  choose  to  come 
upim  the  premi.ses,  yet  that  case  (Fletcher  v.  Kylands,  supra) 
fidiould  be  regarded  as  extending  this  duty  to  all  persons  who 
may  be  rightfully  on  adjoining  premises.    ' 

Then  quoting  from  Judge  Blackburn,  in  which  a  similar  view 
is  held.  And  I  call  attention  to  the  case  of  Bradford  Glycerine 
Company  v.  The  St,  Mary's  Woolen  Manufacturing  Co.,  60  0.  S., 
500;  and  the  ease  of  Langahaugh  et  al  v.  Anderson,  68  O.  S.,  131, 
where  quotation  ii?  made  from  the  same  opinion  in  the  English 
report  and  the  quotation  is  with  approval  in  each  of  the  cases. 

From  this  it  seems  to  follow  that  a  recovery  could  have  been 
had  by  the  Valley  Railroad  Company  against  the  hydraulic  com- 
pany by  showing  that  the  hydraulic  company  had  upon  its  prop- 
erty this  water,  which  was  liable  to  overflow,  and  did  overflow, 
to  the  injury  of  the  railway  company,  without  showing  any  other 
negligence  on  the  part  of  the  hydraulic  company.  If  that  be  so, 
the  same  reason  that  would  allow  the  municipality  to  recover 
from  one  who  allows  a  defect  in  the  sidewalk  in  front  of  his 
premises,  would  apply  in  this  case. 

But  it  is  said  that  in  Ohio  the  doctrine  is  not  as  in  some  of  the 
other  states  on  this  right  of  the  municipality  to  recover  from  one 
who  permits  the  existence  of  a  defect  in  the  sidewalk  in  front  of 
his  premises,  and  attention  was  called  in  the  argument  to  the 
case  of  Morris  v.  Woodbum,  57  0.  S.,  beginning  at  page  330.  On 
pages  334  and  335,  Judge  Shaiick,  in  announcing  the  opinion, 
that  this  was  a  suit  brought  by  a  party  injured  against  the 
uses  this  language— and,  perhaps,  I  should  say,  before  reading, 
owner  of  a  lot  abutting  on  the  street  of  a  municipality  for  an  in- 
jury sustained  by  the  plaintiff  caused  from  a  defective  sidewalk, 
or  rather  the  construction  of  a  vault  under  the  sidewalk,  over 
which  the  property  owner  negligently  placed  and  maintained  a 
defective  grating.     The  suit  was  brought  directly  against  the 
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property  owner,  and  what  is  said  by  Judge  Shauck,  which  is 
about  to  be  read,  it  must  be  conceded  was  not  necessary  to  have 
been  said  in  order  to  decide  the  case.  It  was  outside  of  the  ease, 
but  it  expre«ed  the  opinion  of  the  judge  who  prepared  the  opin- 
ion, at  least : 

**But  while  the  tort  of  the  city  consisted  in  failure  to  discharge 
a  duty  imposed  by  statute  (it  should  be  said  that  the  property 
owner  was  insisting  that  the  suit  should  be  brought  against  the 
city)  that  alleged  in  the  amended  petition  against  Mrs.  Morris, 
consisted  in  the  creation  of  a  nuisance,  dangerous  to  those  using 
the  walk.  These  are  concurrent  and  related  torts,  but  they  are 
not  joint.  In  view  of  their  independent  character,  the  plaintiff 
might,  at  her  election,  maintain  her  action  against  either  the 
city  for  its  omission  of  duty,  or  against  Mrs.  Morris  for  the 
creation  of  a  nuisance  which  occasioned  her  injury.'' 

So  far  it  is  entirely  applicable  to  the  case.  What  follows, 
as  has  already  been  said,  need  not  have  been  said  in  order  to 
decide  this  case: 

"And  it  appears  from  reason  and  authority  that  the  primary 
liability  in  such  case  is  upon  him  who  actively  creates  the  nui- 
sance; so  that  if  a  recovery  were  had  against  the  city,  it  might 
in  turn  recover  from  the  perpetrator  of  the  wrong." 

If  that  were  contained  in  the  syllabus,  or  if  that  was  said 
necessarily  to  decide  the  case  that  was  before  the  court,  and  had 
not  be  interfered  with  by  any  announcement  of  the  court 
since,  it  would  clearly  be  a  rule  which  should  govern  us  if  it 
is  applicable  to  the  case  before  us.  It  is  not  as  strong  as  that, 
because,  as  has  already  been  said,  it  was  not  involved  in  the 
case.  But  that  opinion  was  announced  on  the  14th  day  of  De- 
cember, 1897.  Tm'o  months  and  a  half  thereafter  the  same  judge 
announced  an  opinion  in  the  ease  of  V^iUxclm  v.  The  City  of 
Defiance  (58  O.  S.,  56).  Unless  there  is  something  in  this  case 
that  shows  that  the  mind  of  the  judge  had  changed  since  De- 
cember 14th,  1897,  we  must  not  assume  that  such  change  had 
taken  place.  This  is  a  case  where  one  Wilhelm  had  constructed 
a  sidewalk  in  the  city  of  Defiance,  the  construction  of  which  was 
defective.  It  was  not  a  ease  where  a  sidewalk  having  once  been 
constructed  was  thereafter  made  unsafe  by  an  excavation  or 
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anything  of  that  sort,  or  had  become  by  long  use  defective, 
but  where  the  original  construction  was  defective.  A  paity  was 
injured,  brought  suit  against  the  city  of  Defiance  and  recovered, 
and  then  t'he  city  brought  its  suit  against  Wilhelm,  and  it 
must  be  conceded  that  the  syllabus  as  announced  here  would 
seem  to  be  in  conflict  with  the  opinion  in  the  case  in  the  57 
0.  S.,  which  has  just  been  read  from.    The  syllabus  reads : 

**A  municipal  oorix>ration  having  in  the  proper  mode  pro- 
vided for  the  construction  of  a  sidewalk  and  notified  the  owner 
of  abutting  land,  may  require  of  him  the  construction  of  a  suf- 
ficient walk  in  front  of  his  premises,  and,  upon  his  default, 
may  itself  construct  such  walk  and  assess  the  cost  thereof  upon 
his  land ;  but  it  can  not  recover  from  him  indemnity  on  account 
of  a  judgment  recovered  against  it  for  injuries  occasioned  by 
such  owner's  negligent  construction  of  the  walk." 

The  facts  are  not  given  in  great  detail,  but  the  closing  para- 
graph of  the  opinion  seems  to  distinguish  the  case  from  the  case 
already  referred  to  in  the  57  O.  S.  **The  policy  of  the  statute, 
as  indicated  by  its  provisions  according  to  the  doctrine  of  the 
cases  cited  and  the  numerous  oases  which  they  review,  seems  to 
require  the  conclusion  that  when  a  municipality  accepts  a  side- 
walk constructed  by  the  owner  of  abutting  property  pursuant 
to  its  notice,  as  a  compliance  therewith,  all  liability  for  mere 
negligence  in  construction  and  maintenance  must  rest  and  re- 
main upon  it." 

Where  the  city  accepts  the  sidewalk,  that  is  a  compliance, 
then  it  and  not  the  property  owner  is  liable  to  the  party  in- 
jured; or,  in  any  event,  when  the  city  is  liable,  and  is  obliged 
to  pay,  it  may  not  recover  of  the  property  owner.  Prom  tbese 
two  cases,  the  opinions  being  announced  by  the  same  judge, 
and  at  so  near  a  time  together,  it  is  hardly  to  be  presumed  that 
the  court  meant  to  go  further  in  this  ease  tlian  to  say  that 
where  the  original  construction  is  defective  and  the  city  accepts 
that  construction,  it  must  be  bound  by  it. 

Mr.  Henry  Newbegin,  a  leading  lawyer  in  northwestern  Ohio, 
was  the  attorney  for.  the  plaintiff  in  error  in  this  case,  and  he 
recognized  the  rule  as  announced  in  the  57  O.  S.  Reports,  to 
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which  attention  has  been  called,  although  he  did  not  cite  that 
ease,  but  in  his  brief  he  says : 

**If  Wilhelm  'had  done  any  act  which  rendered  the  use  of  the 
street  hazardous  to  passers  thereon,  such  as  making  an  excava- 
tion under  the  sidewalk  without  proper  supports,  or  by  leav- 
ing unsafe  hatchways  thereon,  or  leaving  upon  a  coal  hole,  or 
actually  placing  an  obstruction  in  the  street  so  that  he  would 
have  been  liable  to  tihe  person  injured,  in  an  action  directly 
against  himself,  and  the  city  had  been  obliged  to  respond  in  a 
judgment  against  it,  on  account  of  the  injury  to  the  passer-by, 
then  it  probably  could  have  recovered  in  this  action  against  Wil- 
helm, as  it  would  have  been  subrogated  to  the  rights  of  the  per- 
son injured." 

The  announcement  of  the  opinion  in  this  case  does  not  seem 
to  conflict  with  that  argument  by  counsel  for  plaintiff  in  error, 
and  we  conclude  that  to  be  the  law  in  Ohio,  and  that  being  the 
law  as  to  municipalities,  the  reasoning  seems  to  apply  to  this 
ease,  and  we  affirm  the  judgment  of  the  court  below. 

It  should  be  said  that  this  conclusion  has  not  been  reached 

without  very  careful  consideration  and  with  some  hesitation. 

We  are  not  absolutely  confident  that  we  are  right,  but  the  weight 

of  authority,  we  think,  is  in  support  of  the  opinion  announced. 

I  Tibbals  &  Frank,  for  plaintiff  in  error. 

Sttiart  &  Situirt  and  Allen,  Waters  &  Andress,  for  defendant 
in  error. 
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CLAIMS  FOR  NECESSARIES. 

[Circuit  Court  of  Hamilton  County.] 

John  Hughes  v.  Clarkson  Shields. 

Decided,  June  10,  1905. 

Necessaries — Attachment  on  a  Claim  for — Demand  in  Writing  Juris- 
dictional— Purpose  of  Section  5501. 

The  provision  of  the  statute  that  one  bringing  an  action  on  a  claim 
for  necessaries  should  first  make  a  demand  in  writing  upon  the 
debtor  for  the  excess  over  ninety  per  cent,  of  his  personal  earn- 
ings is  jurisdictional,  and  when  this  requirement  has  not  been 
complied  with  the  attachment  should  be  discharged. 

OiFPEN,  J. ;  JELKE,  J.,  and  Swing,  J.,  concur. 

This  action  was  submitted  in  the  absence  of  counsel  for  plaint- 
iff in  error  and  the  judj^nient  affirmed  upon  the  ground  that 
no  demand  in  writing  for  the  excess  over  and  above  ninety  (90) 
per  centum  of  the  personal  earnings  of  the  debtor  was  made 
before  the  action  was  commenced,  but  upon  his  application  and 
for  good  cause  shown  a  rehearing  of  the  case  was  granted. 

The  question  noav  presented  is  whether  under  Section  6501, 
Revised  Statutes,  the  court  is  authorized  to  discharge  an  attach- 
ment when  the  person  bringing  an  action  for  necessaries  fails 
to  first  make  a  demand  in  writing  for  the  excess  over  and  above 
ninety  per  cent,  of  the  personal  earnings  of  the  debtor.  Sec- 
tion 6489,  Revised  Statutes,  givi^  the  plaintiff  the  right  of  at- 
tachment upon  «  claim  for  necessaries  against  ten  (10)  per 
cent  of  the  personal  earnings  of  a  defendant  in  any  case,  but 
Section  6501,  as  amended  in  94  O.  L.,  376,  provider,  in  sub- 
stance, that  the  garnishee  may  pay  the  money  owing  him  by  the 
defendant  to  the  constable  'and  be  discharged  from  liability 
for  any  money  so  paid  and  allowed  his  own  costs,  provided  that 
he  may  pay  to  such  debtor  ninety  per  cent,  of  his  personal  earn- 
in  ^'s  less  the  sum  of  four  doUars  for  costs  and  be  released  from 


•  The  K.  B.  Company  v.  James  Batie,  2  C  C— N.  S..  358.  not  fol- 
lowed. 
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any  liability  to  such  creditor ;  provided  further,  that  the  person 
bringing  the  action  for  necessaries  shall  first  make  a  demand  in 
writing  for  the  excess  over  and  above  ninety  per  centum  of  the 
personal  earnings  of  the  debtor;  and  no  cost  or  expense  shall 
be  chargeable  to  the  defendant  debtor  if  he  tender  payment  in 
money  or  duly  accepted  order  for  such  excess;  and  provided,  that 
more  than  one  such  demand  by  the  same  creditor  shall  not  be 
made  at  closer  periods  than  thirty  days,  and  the  amount  de- 
manded may  be  for  the  excess  over  and  above  ninety  per  cent, 
of  the  earnings  during  the  interval  of  thirty  days. 

Counsel  contend  that  this  provision  was  intended  merely  to 
save  costs  to  the  defendant,  and  that  a  failure  to  give  such  de- 
mand would  make  the  plaintiff  liable  for  the  costs.  Although 
the  defendant  would  not,  in  such  case,  be  liable  for  the  costs, 
it  does  not  follow  that  the  plaintiff  would  be  chargeable  with 
any  costs  other  than  his  own,  and  besides  the  purpose  of  the 
statute  is  not  only  to  save  costs  to  the  defendant,  but  to  spare 
him  the  humiliation  and  annoyance  of  a  law  suit  and  the  expense 
of  employing  counsel  to  defend  the  same. 

The  provision  of  the  statute  is  explicit  that  the  person  bring- 
ing an  action  for  necessaries  shall  first  make  the  demand  in  writ- 
ing, and  also  that  such  demand  by  the  same  creditor  shall  not 
be  made  at  closer  periods  than  thirty  days.  These  provisions 
have  no  necessary  relation  to  or  connection  with  the  preceding 
provision  concerning  the  right  and  duty  of  a  garnishee,  and 
seem  to  us  to  have  been  made  for  the  purpose  of  giving  the 
debtor  an  opportunity  to  protect  himself  against  the  attachment 
suit;  in  other  words,  that  the  demand  in  this  class  of  cases  is 
jurisdictional  and,  unless  complied  with,  the  attachment  should 
be  disebarged. 

Counsel  have  called  our  attention  to  the  case  of  K,  B.  Co.  v. 
Baiie,  2  C.  C. — New  Series,  358,  where  a  different  conclusion 
is  reached. 

We  have  examined  the  same  with  some  care  and  were  in- 
clined ait  first  to  follow  it,  but  upon  further  consideration  of 
the  question  we  have  been  unable  to  concur  in  the  views  there 
expreseied. 
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Judgment  of  the  oaurt  of  common  pleas  discharging  the  at- 
tachment will  be  afiBrmed. 
M.  W,  Conwcuy,  for  plaintiff  in  error. 
McCartin  rf*  Schultz,  for  defendant  in  error. 


ItEMOVAL  dr  EXECUTOR* 

[Circuit  Court  of  Lorain  County.] 

In  the  Matter  op  the  Estate  of  Justin  Breckinridge, 

Deceased. 

Decided,  October  6,  1905. 

Executors  and  Administrators — Removal  of.  Under  Section  6017 — Find" 
ings  Necessary — Where  the  Oist  of  the  Charge  is  Fraud, 

In  a  proceeding  for  the  removal  of  an  executor,  based  upon  a  motion 
filed  under  Section  6017  and  the  gist  of  the  charge  being  fraud,  it  is 
error  to  grant  an  order  of  removal  where  no  attempt  has  been  made 
to  show  fraud4 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur.  n 

This  proceeding  in  error  was  begun  by  AV.  B.  Durand,  as  exec- 
utor of  the  will  of  Justin  Breckenridge,  to  reverse  the  judg- 
ment of  the  Lorain  County  Court  of  Common  Pleas,  removing 
said  executor. 

The  litigation  originated  in  the  probate  court  of  this  county, 
where  Jacob  C.  Breckinridge,  son  and  residuary  legatee  of  the 
(U^eeased,  filed  a  motion  May  16,  1904,  under  favor  of  Revised 
Statutes,  Section  6017,  for  the  executor's  removal.  The  motion 
was  overruled  by  the  probate  judge,  but,  on  appeal  to  the  com- 
mon pleas  court  it  was  granted,  and  a  finding  of  facts  and  law 
was  made,  showing  among  other  things  that  Justin  Breckin- 
ridge died  testate  August  12,  1874,  leaving,  besides  the  son 
aforesaid,  two  daughters,  Eleanor  S.,  wife  of  H.  H.  Hitchcock, 
and  Hannah  Durand,  wife  of  the  executor.  The  executor's 
final  account  was  filed  January  24,  1879,  and  duly  approved, 
but  he  has  never  been  discharged. 
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The  testator  had  been  a  man  of  eonsiderable  property;  but 
shortly  before  his  death  he  sold  his  farm  to  his  daughter,  Eleanor 
Hitchcock,  for  $10,000,  taking  back  ten  mortgage  notes  for 
$1,000  each,  signed  by  her  and  her  husband,  and  payable  at 
intervals  of  one  or  two  years  from  1871  to  1883. 

The  original  motion  charged  that  the  execuitor  not  only  ''re* 
fused  to  take  possession  of  these  notes  and  other  personal 
property  of  the  estate,  but  that  he  confederated  and  connived 
with  his  brother-in-law,  Hitehoock,  and  their  wives  **to  defraud 
said  estate  of  said  property." 

These  charges,  it  is  claimed,  suffice  to  bring  the  case  within  the 
purview  of  said  Section  6017,  which  provides  that — 

'*The  probate  court  may,  at  any  time,  remove  an  executor,  for 
that,  there  are  unsettled  claims,  or  demands,  existing  between 
him  and  the  estate,  which  in  the  opinion  of  the  court  may  be  the 
subject  of  controversy  or  litioration,  betwe-en  him  and  the  estate, 
or  persons  interested  therein;  or  for  any  other  cause,  which,  in 
the  opinion  of  the  court,  renders  it  for  the  interest  of  the  estate 
that  such  executor  be  removed. ' ' 

In  the  hearing  before  the  court  below  the  executor  offered  to 
show  that  the  property  in  dispute  had  been  fully  disposed  of  by 
the  decedent  in  his  lifetime ;  but  this  evidence  was  excluded. 

The  executor  also  asked  the  court  to  find  whether  such  dispo* 
sition  had  in  fact  been  made,  but  the  court  refused  to  make 
such  finding. 

The  count,  however,  did  find  that,  although  there  is  no  evi* 
dence  of  any  fraud  by  the  executor,  there  are  *  *  unsettled  claims 
and  demands  existing  between  said  W.  B.  Durand  and  said 
estate,  which,  in  the  opinion  of  the  court,  may  be  and  probably 
will  be  the  subject  of  controversy  and  litigation  between  said 
W.  B.  Durand  and  said  estate  or  persons  interested  therein." 

It  will  be  observed  that  the  motion  does  not  charge  the  execu- 
tor with  having  converted  to  his  own  use  any  property  of  the 
estate.  On  the  contrary  it  alleges  that  he  failed  to  take  posses- 
sion of  and  recover  the  same,  and  that  this  was  fraudulently 
done  in  connivance  with  other  persons.  But  the  court  below 
expressly  found  that  there  was  no  evidence  of  any  fraud  by 
the  executor.    We  fail  to  see,  therefore,  how  the  motion  could 


88         CIECUIT  COURT  REPORTS-NEW  SERIES. 


Estate  of  Justin  Breckinridge,  Deceased.    [Vol.  VII.  N.  S. 


be  sustained.  The  gist  of  the  only  ground  urged  for  the  execu- 
tor's removal  is  fraud,  and  no  attempt  was  made  to  show  fraud. 

It  is  urged,  however,  that  the  statute  under  consideration  is 
remedial  in  its  nature  and  should  be  liberallv  construed  so  that 
upon  the  mere  suggestion  of  fraud,  or,  at  least  upon  the  proof  of 
facts  showing  that  there  may  arise  a  bona  fide  controversy  or 
litigation  of  the  sort  contemplated  by  the  statute,  the  executor 
may  be  removed  and  deprived  of  his  vantage  ground,  and  the 
issue  litigated  before  a  court  and  jury  as  an  adversary  action, 
in  the  same  manner  as  other  civil  actions,  and  subject  to  the 
same  rules  of  evidence. 

We  can  not  agnee  that  the  statute  contemplates  such  an 
ex  parte  or  summary  proceeding  for  an  executor  s  removal. 

It  must  at  least  be  made  to  api>ear  that  the  claim  made  is  on 
its  face  meritorious,  and  the  executor  should  be  permitted  to 
show,  if  he  can,  that  ift  is  without  merit.  Any  other  construc- 
tion would  be  harsh  and  oppressive. 

We  think  the  court  below  erred  in  excluding  the  evidence 
offered  by  the  executor,  and  in  concluding  as  a  matter  of  law, 
upon  the  facts  found,  that  there  are  unsettled  claims  and  de- 
mands existing  between  said  W.  B.  Durand  and  said  estate, 
which  may  be  the  subject  of  controversy  or  litigation  between 
said  Durand  and  said  estate  or  persons  interested  therein. 

For  these  errors  the  judgment  of  the  court  of  common  pleas 
is  reversed  and  the  cause  remanded  for  further  proceedings. 

Leonard  &  Johnson,  for  Jacob  Breckinridge. 

C.  A.  Met  calf,  for  the  executor,  W.  B.  Durand. 
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CLAIMS  OF  PARENTS  FOR  SUPPORT  OF  MINORS. 

{Circuit  Court  of  Hamilton  County.] 

Peter  Spink  v.  Alphonsa  Spink  ;  two  cases. 

Decided,  November  18,  1905. 

Minors — Lial)ility  of  Estate  of — For  Past  Support  by  Parents — Juris- 
diction of  Probate  Court  Over  Claim  for — Special  Cases  Warranting 
an  Allotoance — Divorced  Mother  Without  Means  Entitled  to  Alloio- 
ance — Pleading — Defect  in  Application  Cured  by  Evidence, 

1.  It  Is  the  general  rule  of  law  that  no  allowance  should  be  made  to 

either  father 'or  mother  out  of  the  estate  of  a  deceased  minor  child 
for  past  maintenance  and  support,  except  in  special  cases. 

2.  A  special  case  warranting  an  exception  to  this  rule  is  presented, 

where  a  mother  who  has  furnished  such  support  had  little  or  no 
estate  or  an  estate  trifling  in  comparison  with  that  of  the  minor, 
and  the  support  was  furnished  to  the  minor  for  the  benefit  of  the 
minor  under  conditions  which  were  coercive  upon  the  mother  and 
compelled  her  to  assume  a  burden  which  was  not  naturally  and 
legally  hers  alone. 

3.  When  sucn  a  claim  is  presented  to  the  probate  court  under  Section 

6100,  Revised  Statutes,  there  is  drawn  to  that  court  the  chancery 
Jurisdiction  necessary  to  a  complete  exercise  of  the  Jurisdiction 
specially  conferred  by  the  statute. 

4.  The  application  in  this  case  contains  sufliclent  allegations  to  make 

out  a  special  case;  but  were  this  not  true,  the  evidence  cured  the 
insufllciency  and  fully  Justified  the  probate  court  in  applying  the 
general  rather  than  the  special  rule. 

Jelke,  p.  J.;  Swing,  J.,  and  Gifpen,  J.,  concur. 

These  eases  arose  in  the  probate  court  on  the  application  of 
Alphonsa  Spink,  administratrix  of  the  estates  of  Alfred  Spink 
and  Alphonse  Spink,  respectively,  under  provision  of  Revised 
Statutes,  Section  6100: 

''Whenever  an  executor  or  administrator  shall  pn^sent  to  the 
probate  court  for  its  allowance,  any  debt  or  claim  of  which  he  is 
the  owner,  against  the  estate  which  he  represents,  amounting  to 
fifty  dollars  or  more,  the  court  shall  fix  a  day,  not  less  than  four 
weeks  nor  more  than  six  weeks  from  the  presentation  of  the  said 
debt  or  claim,  when  the  testimony  touching  said  debt  or  claim 
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shall  be  heard;  and  the  court  shall  forthwith  issue  an  order, 
directed  to  said  executor  or  administrator,  requiring  him  to 
give  notice  in  writing  to  all  the  heirs,  legatees,  or  devisees  of 
said  decedent  interested  in  said  estate,  and  such  creditors  as 
are  therein  named,  which  notice  shall  contain  a  statement  of  the 
amount  claimed,  and  designate  the  time  fixed  for  hearing  the 
testimony,  and  shall  be  served  upon  the  persons  named  in  said 
order  at  least  twenty  days  before  the  time  fixed  for  such  hear- 
ing; and  if  any  of  the  persons  mentioned  in  said  order  are  non- 
residents of  the  county,  service  of  said  notice  may  be  made  upon 
them,  by  publication  for  three  consecutive  weeks  in  a  weekly 
newspaper,  published  or  circulating  in  said  county;  all  of  the 
persons  named  in  the  order  shall  be  deemed  parties  to  the  pro- 
ceeding, and  any  other  person  having  an  interest  in  the  estate 
may  come  in  and  be  made  a  party  thereto.*' 

Said  application  is  in  words  as  follows: 

'*Alphonsa  Spink,  administratrix,  represents  that  she  is  the 
mother  of  the  decedent,  who  died  April  29th,  1902,  at  the  age  of 
thirteen  years,  leaving  no  brother  or  sister  or  descendants  there- 
of. 

**That  on  June  14,  1897,  this  applicant  was  divorced  from 
Peter  Spink,  the  father  of  decedent,  for  his  aggression,  and  that 
every  since  then  and  for  over  three  years  before,  in  all  over  eight 
years,  she  has  had  the  sole  care  and  expense  of  clothing,  sup- 
porting, housing  and  schooling  of  said  minor  by  her  own  efforts 
and  out  of  her  own  means,  which  are  very  small.  That  said  ex- 
pense has  amounted  to  over  one  hundred  and  fifty  dollars  per 
year.  That  there  are  now  unpaid  debts  of  said  estate,  and  she 
therefore  prays  the  court  to  allow  her  said  claim.  * ' 

On  said  application,  these  claims  in  due  course  were  allowed 
and  approved  by  said  probate  court,  error  to  which  allowance 
was  prosecuted  to  the  court  of  common  pleas,  and  there  affirmed, 
and  error  to  such  judgment  of  affirmance  is  now  prosecuted  to 
this  court.    It  is  contended : 

First.  That  the  probate  court  has  no  jurisdiction  under  the 
provision  of  Revised  Statutes,  Section  6100,  to  pass  upon  ques- 
tions necessarily  involved  in  the  allowance  of  these  claims,  but 
that  the  same  could  only  have  been  adjudicated  in  separate  ac- 
tions for  that  purpose,  brought  in  a  court  of  chancery. 

Second.  Under  Revised  Statutes,  Section  3140-1,  **when  hus- 
band and  wife  are  living  separate  and  apart  from  each  other,  or 
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are  divorced,  and  the  question  as  to  the  care,  custody  and  con- 
trol of  the  offspring  of  their  marriage  is  brought  before  any  court 
of  competent  jurisdiction  in  this  state,  that  th-e  father  and 
mother  of  said  children  shall  stand  upon  an  equality  before 
the  courts  as  to  the  eare,  custody  and  control  of  said  offspring, 
so  far  as  it  relates  to  their  being  either  father  or  mother 
of  said  children.*'  The  mother  and  father  as  to  the  support 
and  maintenance  of  children  after  divorce,  stand  on  an  equality 
before  the  law,  and  are  equally  bound  to  support  and  maintain 
their  minor  children,  and  that  by  reason  of  this  provision, 
AJphonsa  Spink  could  acquire  no  claim  against  the  estate  of 
her  children  for  their  support  and  maintenance. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  Al- 
phonsa  Spink  might  in  a  proper  ease  have  had  a  claim  against 
Peter  Spink,  the  father,  for  the  amount  expended  in  the  mainte- 
nance and  support  of  their  minor  children,  under  the  rule  o^ 
Fulton  V.  Fulton,  25  0.  S.,  229,  the  syllabus  of  which  is  as 
follows : 

''Where  a  divorce,  a  vinculo,  has  been  granted  to  a  husband,  on 
account  of  the  aggression  of  the  wife,  and  the  minor  children  of 
the  parties  assigned  to  the  custody  of  the  divorced  wife,  with- 
out an  order  respecting  their  maintenance,  and  while  so  in 
her  custody  she  furnished  to  them  necessaries,  she  can  not  re- 
cover against  her  former  husband,  their  father,  for  her  expendi- 
tures in  this  behalf,  in  the  absence  of  proof  of  a  promise  by  him 
to  pay  for  such  necessaries  or  of  a  request  that  they  should  be 
furnished  to  the  children." 

Or  still  a  stronger  claim  and  case  under  Pretzinger  v.  Pretz- 
hvger,  45  O.  S.,  452:: 

**The  obligation  of  the  father  to  provide  reasonably  for  the 
support  of  his  minor  child,  until  the  latter  is  in  a  condition  to 
provide  for  his  own  support,  is  not  impaired  by  a  decree  which 
divorces  the  wife  a  vinculo,  on  account  of  the  husband's  mis- 
conduct, gives  to  her  the  custody,  care  and  nurture  of  the  child, 
and  allows  her  a  sum  of  money  as  alimony,  but  with  no  provi- 
sion for  the  child's  support." 

Third.  It  is  further  contended  that  whatever  order  a  court 
of  chancery  or  a  court  of  probate  in  a  proper  case  might  make 
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in  regard  to  the  continuing  maintenance,  support,  and  education 
of  minors,  and  expenditures  of  their  estate  for  these  purposes, 
that  under  no  circumstances  would  an  allowance  be  made  charg- 
ing such  minors'  estate  for  past  maintenance  and  support.  The 
rule  in  this  regard  as  most  generally  ol^erved  in  this  country 
is  laid  down  In  re  Kane  et  al,  Infants,  in  2  Barbour's  Chan- 
cery Rejwrts,  page  375 ;  opinion  per  Chancellor  Wallworth : 

**The  English  court  of  chancery  formerly  adopted  a  very  rigid 
rule  in  relation  to  past  maintenance  by  +he  father,  by  refusing 
to  make  a  retrospective  order  in  any  case.  It  seems,  however, 
that  the  proper  rule  here  is  for  the  coui  t  to  direct  an  inquiry  as 
to  the  propriety  of  allowing  for  past  maintenance,  where  a  special 
case  is  made;  but  not  to  direct  such  an  inquiry,  as  a  matter  of 
course,  upon  a  mere  petition  showing  the  inability  of  the  father 
to  support  his  children,  at  the  time  such  support  was  furnished 
them. 

**To  entitle  the  father  even  to  an  inquiry  as  to  the  propriety 
of  making  an  allowance  for  past  support  of  his  infant  children, 
he  should  state  a  special  case,  showing  the  extent  of  his  means 
at  the  time  such  support  was  furnished,  and  the  particulars  of 
the  extraordinary  expenditures,  for  the  actual  benefit  of  the  in- 
fants, which  create  an  equitable  claim  in  his  favor." 

Also  see  the  ease  of  Wilkes  v.  Rogers,  6th  Johnson's  Reports, 
page  564,  at  page  594: 

**As  to  the  objection  that  allowance  can  not  be  m-ade  for  past 
time,  the  respondent's  counsel  appeared  to  abandon  it.  The 
decisions  are,  conclusively,  that  an  allowance  may  retrospect. 
Lord  Thurlow,  who  first  laid  down  the  rule  that  allowances 
should  not*  be  for  time  past,  stands  alone.  Those  who  went  be- 
fore, and  came  after  him,  upon  solid  and  just  principles,  made 
no  distinction  between  the  time  past  and  the  time  to  come." 

Howard's  Practice  Reports,  Vol.  40;  in  the  case  of  Smith  v. 
Geartner,  Jr.,  et  al,  at  page  185,  the  second  proposition  of  the 
syllabus  is  as  follows: 

**To  entitle  a  father  to  an  inquiry  as  to  the  propriety  of  mak- 
ing an  allowance  to  him  for  the  past  maintenance  of  his  infant 
children,  he  must  state  a  special  case,  showing  the  extent  of 
his  means  at  the  time  such  support  was  furnished,  and  the  par- 
ticulars of  the  extraordinary  expenditures  for  the'  actual  benefit 
of  the  infants  which  created  an  equitable  claim  in  his  favor." 


CIRCUIT  COURT  REPORTS— NEW  SERIES.         98 

1906.  ]  Hamilton  County, 

In  32d  Minnesota  Reports,  In  re  Besondy,  at  page  387 : 

**The  obligation  of  parents  to  support  their  minor  children 
having  a  sep«irate  income  is  thus  summarily  staited :  *  The  father 
is  bound  to  support  his  minor  children  if  he  be  of  ability,  even 
though  they  have  property  of  their  own ;  but  this  obligation  in 
such  a  case  does  not  extend  to  the  mother'  (2  Kent  Comm., 
191).  In  other  words,  the  rule  is  not  so  rigorous  in  the  case  of 
the  mother;  and  if  the  child  has  property,  the  mother  is  not 
bound  to  provide  for  its  maintenance  where  the  father  would  be. 
1  Parsons  on  Contracts,  309.'' 

In  Florida  Reports,  Vol.  II,  Osbonie  and  Wife  v.  Vcm  Horn 
et  al,  page  360 : 

**It  may  be  regarded  as  established  by  the  Englis:h  and  Ameri- 
can decisions,  that  a  mother  is  entitled  to  an  allowance  for  the 
miaintenance  of  her  children  out  of  their  fortunes,  especially 
where  her  own  fortune  is  inadequate. 

**In  general  this  allowance  is  to  be  confined  to  the  annual 
income,  and  should  not  extend  beyond  it;  but  where  the  prop- 
erty is  small  and  more  than  the  annual  income  is  necessary 
for  the  maintenance  of  the  infants,  the  court  will  sometimes 
allow  the  capital  to  be  broken  in  upon." 


In  Texas  Supreme  Court  Reports,  Vol.  76,  Freybe  v.  Ticrnan, 
at  page  290 : 

**It  is  a  sound  principle  that  the  corpus  of  the  estate  of  an 
infant  should  not  be  entrenched  upon  for  his  support  and  educa- 
tion as  long  as  the  income  is  sufficient  for  that  purpose ;  but  it 
is  held  that  when  the  meaas-  of  the  parent  are  not  ample,  ex- 
penditures by  the  parent  for  the  support  and  education  of  the 
minor  child  may  be  made  a  dliarge  upon  the  body  of  the  estate, 
provided  it  be  so  small  that  the  income  is  wholly  inadequate 
for  the  purpose.  In  re  Bosttvick,  6  Johns,  Ch.  100;  Osborne  v. 
FawHwTt,  6Fla.,  360." 

And  Missouri  Reports,  Vol.  55,  Otte  v.  Bccton  ct  al,  at  papre 
101: 

**The  law  seems  to  be  well  settled,  that  where  the  father  oi 
motiher,  or  a  step-father,  maintain  infant  children,  they  have 
no  legal  right  to  recover  for  past  maintenance  in  an  action  nt 
law,  unless  it  be  upon  an  express  promise  to  pay  the  same  after 
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their  arrival  at  years  of  maturity.  But  a  court  of  chancery 
may  allow  it  out  of  their  estate,  where  the  parents  are'  poor, 
and  the  infants  ar«  entitled  to  estate  large  enough  to  admit  of 
it  and  leave  enough  for  their  future  education  and  maintenance. 
Each  case  must  depend  on  its  own  facts.  Here  are  three  in- 
fant dhildren  to  be  educated  out  of  this  fund,  and  it  is  not 
more  than  sufficient  for  that  purpose.  The  guardian  has  the 
right  to  appropriate  it  towards  their  education  and  future  sup- 
port, and  he  ought  to  do  so  with  the  approbation  of  the  probate 
court  having  jurisdiction  over  him.  "We  do  not  feel  at  liberty  on 
the  facts  of  the  case  to  order  anything  to  be  paid  to  the  plaint- 
iflFs." 

It  appears  from  these  cases  that  the  general  rule  is  that  no 
allowance  should  be  made  to  either  father  or  mother  out  of 
the  estate  of  their  deceased  minor  children  for  their  past 
maintenance  and  support  except  in  special  cases. 

Counsel  for  plaintiff  in  error  misconstrues  these  authorities 
when  he  contends  that  this  means  that  there  must  be  brought  a 
separate  action  in  a  court  of  chancery  to  secure  the  allowance 
of  these  claims,  or  the  same  can  not  be  allowed  under  Revised 
Statutes,  Section  6100. 

The  special  case  whicih  makes  the  allowance  of  a  claim  an 
exception  to  the  general  rule  is  one  of  special  circumstances 
in  which  it  must  appear  that  the  parent,  mother  or  father,  who 
was  furnishing  such  support,  ihad  little  or  no  estate,  or  an  estate 
small  and  trifling  in  comparison  to  the  estate  of  the  minor, 
and  that  the  support  and  maintenance  was  given  to  the  minor 
for  the  minor's  benefit  under  circumstances  and  conditions  which 
were  coercive  upon  such  mother,  and  where  in  doin(g  so  she  was 
compelled  to  assume  a  burden  which  was  not  naturally  and  legal- 
ly hers  alone.  "When  such  claim  is  made  and  presented  in  s 
probate  court,  under  Revised  Statutes,  Section  6100,  we  are  of 
opinion  that  it  is  properly  within  the  jurisdiction  of  that  court. 

50  O.  S.,  Clapp  et  al  v.  Banking  Campany  ct  al,  opinion  per 
Spear,  J.,  at  page  537: 

**  Although  the  probate  court  is  of  limited  and  statutory  juris- 
diction, it  is,  we  think,  a  mistake  to  suppose  that  it  has  no 
equity  powers  unless  the  same  are  expressly  conferred.  A 
power  given  to  make  a  particular  order  implies  authority  ^o 
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hear  and  dispose  of  all  questions  which  it  is  necessary  to  have 
settled  before  the  making  of  such  final  order,  unless  the  needed 
authority  is  distinctly  denied.'* 

The  jurisdiction  conferred  by  Revised  Statutes,  Section  6100, 
must  draw  to  it  such  chancery  jurisdiction  necessary  to  a  full 
and  complete  exercise  of  the  jurisdiction  specially  conferred. 
Hence,  in  the  consideration  of  an  application  properly  brought 
under  Revised  Statutes,  Section  6100,  the  court  of  probate  ex- 
ercises all  necessary  and  sufficient  chancery  powers  to  work 
out  full  and  complete  justice  in  the  premises. 

The  question  has  b^en  raised  as  to  whether  the  application 
in  this  case  contains  sufficient  allegations  to  make  out  a  special 
case,  and  we  are  inclined  to  think  that  it  does;  but  whether  it 
does  or  not,  an  examination  of  the  record  shows  that  at  the 
hearing,  the  evidence  fully  made  out  a  special  case  justifying 
the  probate  court  in  applying  the  exception  rather  than  the 
general  rule.  In  the  absence  of  particular  objection  and  excep- 
tion the  decree  cures  whatever  insufficiency  there  may  have  been 
in  the  application. 

It  appears  from  the  record  that  Alphonsa  Spink  was  di- 
vorced from  her  husband  for  his  aggression,  and  that  the  cus- 
tody of  the  two  children,  Alphonse  and  Alfred,  was  confided 
to  her,  and  that  she  for  more  than  eight  years  supported  and 
maintained  these  infants  without  any  a.ssistance  from  their 
father.  During  all  this  time  Alphonsa  Spink  had  almost  no 
estate,  but  was  dependent  upon  her  own  labor  and  exertion. 
While  the  duty  of  the  father  and  his  culpable  dereliction  in 
this  regard  would  not  be  competent  in  a  suit  at  law  between 
Alphonsa  Spink  and  the  legal  representative  of  the  estates  of 
said  minors,  yet  in  chancery  in  considering  whether  or  not  such 
special  case  has  been  made  out  as  to  justify  the  chancellor  in 
applying  the  exception  as  to  past  maintenance  and  support 
it  is  competent  for  the  chancellor  to  remember  that  in  the  event 
of  the  application  being  denied,  one-half  of  the  small  estates  of 
these  deceased  minors  would  go  to  the  father,  Peter  Spink, 
who  had  at  all  times  been  neglectful  and  derelict  in  his  duty  as 
to  their  maintenance  and  support,  and  who  by  his  aggression 
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had  thrust  this  unnatural  and  heavy  burden  upon  Alphonsa 
Spink. 

We  are,  therefore,  of  the  opinion  that  these  cases  come  fairly 
within  the  exception  as  to  special  cases,  and  the  probate  court 
did  right  in  allowing  these  claims,  as  likewise  did  the  court  of 
common  pleas  in  affirming  said  judgment;  and  its  judgment 
is  affirmed.   , 

Otis  H.  Piskf  for  plaintifiF  in  error. 

Bates  &  Meyer,  contra. 


REVIEW  OF  JUDGMENT  UNDEK  A  STATUTE  SUBSEQUENT 

TO  ENTERING  OF  SUIT. 

[Circuit  Court  of  Hamilton  County.] 
John  H.  Gibson,  Treasurer,  v.  Griffin  T.  Miller  et  al. 

Decided,  November  14,  1905. 

Sale  of  Realty  for  Taxes — Joinder  of  Defendants  and  Causes  of  Action 
— Judgment — Vested  Rights  Under — Review  of.  Under  Statute  Sub- 
sequent to  Entering  of  Suit — Retroactive  Legislation — Amendment 
of  Statute  Touching  the  Remedy — Effect  of  Appeal. 

1.  An  act  making  broader  the  right  of  joinder  may  be  made  applica- 

ble to  pending  actions  in  which  judgment  has  not  yet  been  ren- 
dered. 

2.  Since  an  appeal  vacates  the  judgment  appealed  from  and  the  cause 

stands  in  the  appellate  court  as  a  pending  action  without  judg- 
Inent,  the  provision  of  Section  3  of  the  act  of  April  25,  1904,  rela- 
ting to  joinder  in  suits  for  the  sale  of  real  estate  for  taxes,  is  ap- 
plicable to  suits  pending  at  the  time  of  its  enactment  and  brought 
up  on  appeal  subsequently  thereto. 

Jelkf.,  p.  J.;  Swing,  J.,  and  Giffen,  J.,  concur. 

This  action  was  begun  in  the  court  of  common  pleas  by  filing 
a  petition  on  November  12,  1903,  against  Caroline  B.  Donohue 
et  al,  for  the  sale  of  certain  real  estate  on  account  of  unpaid 
taxes  and  assessments  under  an  act  entitled  **To  amend  Section 
1104  of  Revised  Statutes  of  Ohio,  passed  April  4th,  1902*'  (95 
0.  L.,  103). 
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On  January  22,  1904,  Caroline  B.  Donohue  filed  a  demurrer: 

**Now  comes  Caroline  B.  Donohue,  one  of  the  defendants 
herein,  and  demurs  to  the  petition  upon  the  following  grounds : 

*'l.  Separate  causes  of  action  against  several  defendants 
are  improperly  joined. 

**2.     There  is  a  misjoinder  of  parties  defendant. 

"3.  The  petition  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.'' 

On  April  2,  1904,  said  demurrer  was  overruled  by  the  follow- 
ing entry: 

**This  cause  coming  on  to  be  heard  on  the  demurrer  to  the 
petition  by  Caroline  B.  Donohue,  the  court  on  consideration 
overrules  the  same;  to  all  of  which  defendants'  except;  twenty- 
days'  time  given  to  file  answer." 


On  August  4,  1904,  judgment  and  decree  for  sale  were  en- 
tered against  said  Caroline  B.  Donohue,  to  which  she  excepted 
and  gave  notice  of  appeal.  The  docket  also  shows:  ** August 
5th,  1904,  notice  of  intention  to  appeal  filed ;  August  5th,  1904, 
entry  giving  notice  of  appeal  and  fixing  bond  in  the  sum  of 
$500;"  which  bond  was  subsequently  given,  and  appeal  duly 
perfected. 

We  are  of  opinion  that  the  common  pleas  court  erred  in  over- 
ruling the  demurrer  of  the  said  Caroline  B.  Donohue  under  the 
law  as  it  stood  when  the  petition  was  filed  and  when  the  de- 
murrer came  on  for  bearing  and  was  passed  upon  by  said  court. 
We  think  that  there  were  separate  causes  of  action  against 
several  defendants  improperly  joined,  and  that  there  was  a 
misjoinder  of  parties  defendant. 

On  April  25,  1904,  said  Section  1104,  as  amended  in  95  0.  L., 
page  93,  was  again  amended,  and  the  following  paragraph  in- 
serted": 

**And  in  proceedings  hereunder  the  county  treasurer  may  join 
in  one  action  all  or  any  number  of  lots  or  lands,  but  the  decree 
shall  be  rendered  severally  or  separately,  and  any  proceedings 
may  be  severed  in  the  discretion  of  the  court  for  the  purpose  of 
trial,  error  or  appeal,  where  an  appeal  is  allowed,  and  the  court 
shall  make  such  order  for  the  payment  of  costs  as  shall  be 
deemed  equitable  and  proper." 
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And  Section  3d: 

**This  action  shall  tak-e  effect  and  be  in  force  from  and  after 
its  passage,  and  shall  apply  to  all  existing  causes  of  action  and 
pending  actions." 

Section  79,  Revised  Statutes,  provides: 

**  Whenever  a  statute  is  repealed  or  amended,  such  repeal  or 
amendment  shall  in  no  manner  affect  pending  actions,  prose- 
cutions, or  proceedings,  civil  or  criminal,  and  when  the  repeal 
or  amendment  relates  to  the  remedy,  it  shall  not  affect  pending 
actions,  prosecutions,  or  proceedings,  unless  so  expressed;  nor 
shall  any  repeal  or  amendment  affect  causes  of  such  action, 
prosecution,  or  proceeding,  existing  at  the  time  of  such  amend- 
ment or  repeal,  unless  otherwise  expressly  provided  in  the 
amending  or  repealing  act." 

Since  said  cause  came  into  this  court  on  appeal,  counsel  for 
Caroline  B.  Donohue  has  again  renewed  and  pressed  the  de- 
murrer which  the  court  below  had  overruled,  and  now  contends 
that  the  amendment  of  April  25,  1904,  which  provides  for  and 
permits  the  joinder  complained  of,  can  not  constitutionally  be 
made  to  apply,  inasmuch  as  this  cause  went  to  judgment  be- 
low, and  that  the  said  Caroline  B.  Donohue  has  a  vested  right 
in  having  her  rights  and  remedy  determined  under  the  law 
existing  as  it  did  prior  to  April  25,  1904.  Counsel  for  Caroline 
B.  Donohue  rely  on  the  case  of  Gompf  v.  Wolfinger,  67  0.  S., 
page  144,  the  third  proposition  of  the  syllabus  being  as  follows : 

**A  judgment  which  is  final  by  the  laws  existing  when  it  is 
rendered  can  not  constitutionally  be  made  subject  to  review  by 
a  statute  subsequently  enacted ;  and  the  act  of  October  22,  1902, 
to  amend  Section  6710,  Revised  Statutes,  being  incapable  of  a 
retrospective  operation,  does  not  confer  upon  the  court  juris- 
diction to  review  judgments  which  the  circuit  court  had  ren- 
dLTed  prior  to  its  passage  and  which  were  not  subject  to  re- 
view under  the  provisions  of  the  act  of  May  12,  1902.'' 

There  is  no  doubt  that  a  judgment  which  is  final  by  the  laws 
existing  when  it  is  rendered,  is  an  end  to  the  controversy,  and 
no  legislative  act  can  operate  retrospectively  to  give  an  appeal 
or  petition  in  error  in  derogation  of  such  final  judgment.    The 
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party  in  whose  favor  such  judgement  is  rendered  has  a  vested  in- 
terest and  any  le^slative  act  seeking:  to  impair  it  would  b^  un- 
constitutional and  void.  This  case,  however,  presents  a  diflPer- 
ent  situation.  The  matter  of  joinder  is  a  matter  relating 
purely  to  the  remedy  and  does  not  aflPect  any  of  the  substantive 
rights  of  the  parties,  but  merely  the  question  of  how,  and  when, 
and  in  what  company  those  rights  shall  be  worked  out  and 
determined. 

The  act  making  such  joinder  possible  in  this  case  was  passed 
long  prior  to  the  rendition  of  the  judgment  appealed  from;  at 
the  time  the  act  of  April  25,  1904,  was  made  applicable  to 
pending  actions  there  was  no  judgment.  This  ast  of  April  25, 
1904,  removed  the  objection,  because  of  which  we  think  the 
common  pleas  court  should  have  sustained  the  demurrer  of 
April  2,  1904. 

Again,  the  appeal  which  was  duly  prosecuted  under  laws  ex- 
isting and  unchanged  in  that  regard  from  the  time  of  the  filing 
of  the  petition  until  the  present  consideratia^n,  if  entertained  by 
this  court,  entirely  vacated  and  wiped  out  the  judgment  of  the 
court  of  common  pleas,  and  the  cause  stands  in  this  court  as  a 
pending  action,  without  any  judgment,  and  we  see  no  reason 
why  under  the  provisions  of  Revised  Statutes,  79,  and  the 
special  provision  of  Section  3  of  the  act  of  April  25,  1904,  this 
latter  law  should  not  be  applied  to  the  matter  of  joinder  which 
pertains  purely  to  the  remedy.  If  we  felt  that  the  act  of  April 
25,  1904,  affected  any  judgment  in  which  Caroline  B.  Donohue 
had  a  vested  interest,  we  would  feel  that  the  case  of  Gompf  v. 
Wolfinger,  supra,  would  apply,  but  the  judgment  and  decree 
below  were  against  Caroline  B.  Donohue,  and  it  was  her  bond 
and  appeal  which  has  suspended  the  same,  and  why  she  should 
seek  to  use  this  judgment,  which  she  desires  annulled,  and  a  de- 
cision contrary  to  which  she  seeks  to  obtain  by  her  appeal  in 
these  proceedings,  as  a  valid  and  substantial  barrier  to  the  ap" 
plication  of  an  amendment  touching  the  remedy,  and  claim  a 
vested  interest  thereunder,  we  can  not  see. 

We  are  therefore  of  opinion  that  the  case  of  Gompf  v. 
Wolfinger  does  not  apply  and  that  the  amendment  of  April  25, 


100       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Jameson  v.  City  of  Cincinnati.  [Vol.  VII,  N.  S. 

1904,  makes  proper  the  joinder  which  was  improper  under  the 
law  of  April  4,  1902. 

Wm,  F,  Chambers,  for  plaintiff. 

E.  R.  Donohue,  contra. 


ASSISTANT  MATRON  NOT  AN  OPFICEIL 

[Circuit  Court  of  Hamilton  County.] 

LiLUE  D.  Jameson  v.  The  City  op  Cincinnati. 

Decided,  November  15,  1905. 

Office  and  Officer — Assistant  Matron  of  a  Workhouse — An  Employe^ 
not  an  Officer — Discretion  of  Board  in  Removal  of — No  Right  of 
Hearing  in  Defense. 

1.  An  assistant  matron  of  a  workhouse  is  an  employe  and  not  an  officer, 

and  on  sufficient  proof  of  misconduct  or  neglect  may  be  removed 
by  the  board  in  control,  without  being  accorded  an  opportunity  of 
meeting  her  accusers  face  to  face  or  of  making  a  defense. 

2.  In  the  absence  of  specific  allegations  of  corruption  or  of  abuse  of 

discretion,  the  determination  of  the  board  in  such  a  matter  is  con- 
clusive. 

Jelke,  p.  J. ;  Swing,  J.,  and  Gippen,  J.,  concur. 

This  case  comes  into  this  court  on  a  proceeding  in  error  to 
the  judgment  of  the  court  of  common  pleas  sustaining  a  general 
demurrer  to  plaintiff  *s  petition,  on  the  ground  that  the  same 
did  not  state  facts  suffiei-ent  in  law  to  constitute  a  cause  of 
action. 

For  the  purposes  of  this  case,  we  will  assume  the  constitution- 
ality of  the  board  of  police  commissioners  as  created  and  em- 
powered under  Sections  2096a,  2098  and  2049,  Revised  Stat- 
utes, Bates'  Edition,  1902,  although  these  sections  have  been 
declared  unconstitutional  by  the  Supreme  Court,  have  been 
repealed  by  the  Legislature,  and  superseded  by  the  new  Munici- 
pal Code.     Revised  Statutes,  Section  2096a,  provides: 

**  [Board  of  Workhouse  Directors  Abolished,  Where,  etc.] 
In  cities  of  the  first  grade  of  the  first  class  the  powers  and  duties 
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of  the  board  of  work  house  directors  shall  be  exercised  and 
performed  by  the  board  of  police  commissioners  of  such  cities 
aijd  the  board  of  work  house  directors  of  such  cities  is  hereby 
abolished,  and  said  board  of  police  commissioners  shall  be  taken 
and  held  to  be  the  successor  thereof.  The  members  of  said 
board  of  police  commissioners  shall  each  receive,  in  addition  to 
the  compensation  already  fixed  by  law,  the  sum  of  five  hundred 
($500)  dollars  per  annum,  for  the  additional  services  hereby 
required." 

Section  2098,  Revised  Statutes,  provides : 


**The  board  shall  have  the  same  powers,  perform  the  same 
duties,  and  be  governed  by  the  same  regulations,  so  far  as  ap- 
plicable, in  the  maintenance,  erection,  or  enlargement  of  any 
buildings  or  shops  for  work  house  purposes,  or  in  making  any 
addition  thereto,  or  in  the  improvement  or  management  of  the 
grounds  therewith  connected,  and  in  the  management  of  the 
affairs  thereof,  and  care  of  the  convicts  therein,  as  are  conferred 
upon  and  required  of  the  board  of  directors  of  houses  of  refuge 
and  correction,  as  provided  in  subdivision  one  of  this  chapter; 
and  the  powers  and  duties  of  the  council  in  respect  to  such  board 
shall  be  the  same,  so  far  as  app'licable,  as  are  provided  in  said 
subdivision." 

And  Section  2049,  Revised  Statutes: 

'*  [Removal  of  Officei-s.J  The  board  may,  for  misconduct  or 
willful  neglect  of  duty,  and  upon  sufficient  proof  thereof,  re- 
move any  officer  or  employe  of  the  institution,  except  the  su- 
perintendent thereof,  who  shall  be  removed  for  causes  and  in 
the  manner  provided  for  the  removal  of  city  officers;  and  any 
employe  of  the  superintendent  may  be  discharged  at  his  dis- 
cretion; but  no  officer  shall  be  removed  by  the  board  until  he 
has  had  an  opportunity  to  be  heard  in  his  defense." 

Plaintiff's  petition  alleges  that — 

•*0n  or  about  the  first  day  of  ]May,  1902,  she  was  duly  ap- 
pointed by  the  Board  of  Police  Commissioners  of  the  City  of 
Cincinnati,  acting  as  a  board  of  directors  of  the  city  work 
house  of  said  city  as  an  officer,  to-wit,  assistant  matron  of  said 
city  work  bouse,  for  the  period  of  one  year  from  said  first 
day  of  May,  A.  D.,  1902,  at  a  salary  of  fifty  dollars  per  month, 
payable  semi-annually,  and  that  she  has  been  paid  for  her  said 
services  to  the  20th  day  of  June,  A.  D.,  1902.    Plaintiff  further 
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states  that  on  said  June  20,  1902,  the  said  board  of  police  com- 
missioners by  a  pretended  proceeding  on  its  part  removed  plaint- 
iff from  her  position  as  assistant  matron  of  said  city  work  house, 
but  that  said  removal  is  illegal  and  void  for  the  following  rea- 
sons: 

**1.  Plaintiff  was  not  given  an  opportunity  to  be  heard  in 
h-er  defense. 

**2.  There  were  no  charges  against  plaintiff  and  she  had  no 
notice  of  any  charges  against  her. 

**3.  There  were  no  charges,  sufficient  in  their  nature,  if  es- 
tablished, to  justify  her  removal. 

**4.  Plaintiff  was  denied  the  right  to  be  represented  by  coun- 
sel. 

**5.  Plaintiff  was  denied  the  right  to  meet  her  accusers  and 
the  witnesses  face  to  face,  and  she  was  denied  the  right  to  cross- 
examine  them. 

*'6.  Plaintiff  was  denied  the  right  to  call  witnesses  in  her 
own  defense." 

Revised  Statutes,  Section  2049,  manifestly  provides  a  differ- 
ent treatment  and  procedure  in  the  removal  of  officers  and  em- 
ployes, and  the  question  arises  whether  or  not  plaintiff  below 
was  an  officer  or  an  employe.  To  call  her  an  offioer,  as  done  in 
the  petition,  is  a  conclusion  of  law.  She  actually  was  an  as- 
sistant matron,  and  in  determining  whether  or  not  an  assistant 
matron  was  an  officer,  all  we  have  to  look  to  is  the  petition  and 
the  law.  We  are  of  the  opinion  that  an  assistant  matron  was 
an  employe,  and  not  an  offici^r.  Being  an  employe,  the  board 
could  for  misconduct  or  neglect  of  duty,  on  sufficient  proof 
thereof,  remove  her.  Whether  or  not  prior  to  such  removal  she 
is  to  be  aceorded  a  formal  hearing,  is  determined  by  the  last 
sentence  of  Section  2049,  which  provides  that  **no  officer  shall 
be  removed  by  the  board  until  he  has  had  an  opportunity  to  be 
heard  in  his  defense."  The  expression  as  to  an  officer  excludes 
an  employe  from  such  provision.  If  then  the  board  has  removed 
an  employe,  we  are  bound  to  assume  that  it  was  for  misconduct 
or  willful  neglect  of  dut>%  and  upon  proof  thereof  sufficient  in 
the  judgment  and  discretion  of  such  board.  If  the  plaintiff  be- 
low were  an  employe,  she  was  not  entitled  as  a  matter  of  right 
under  the  provision  of  the  law  to  be  heard  in  her  defense, 
neither  was  it  necessary  that  formal  charges  be  preferred  against 
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her  and  that  she  receive  a  formal  notice  thereof.  The  suflfieiency 
of  the  charges  and  the  proof  is  addressed  to  the  judgment  and 
discretion  of  the  board,  and  in  the  absence  of  specific  allega- 
tions of  abuse  of  discretion  or  corruption,  their  determination 
of  the  matter  is  conclusive. 

Plaintiff  below,  as  a  matter  of  law,  did  not  have  the  right 
to  be  represented  by  counsel,  or  to  meet  her  accusers,  if  any, 
face  to  face,  and  to  cross-examine  them.  Neither  was  the  board 
bound  to  accord  her  the  privilege  of  calling  witnesses  in  her  de- 
fense. It  is  true  the  petition  alleges  she  was  employed  for  one 
year ;  but  her  contract  of  employment  was  subject  to  and  must 
have  read  into  it  the  provision  of  the  law,  viz..  Revised  Statutes, 
Section  2049. 

We  think  the  court  below  did  right  in  sustaining  the  demur- 
rer and  the  judgment  herein  will  be  aflBrmed. 

Rentier  &  UcnuMtr^  for  plaintiff. 

Chas.  J,  Hunt,  City  Solicitor,  contra. 


PROOF  IN  ATTACHMENT  AS  TO  INTENT  TO  DEFRAUD. 

[Circuit  Court  of  Hamilton  County.] 

The   American    Engineering    Specialty    Company    v.  Delia 
O'Brien;  and  Crane-IIawley  Company  v.  Thomas 

J.  Conner  et  al. 

Decided,  July  8,  1905. 

Attflchment — Intent    to    Defraud — Must    be    Clearly    SJioton — Error-^ 
Weight  of  Evidence — Affidavit — Burden  of  Proof. 

To  sustain  an  attachment  on  the  ground  of  fraud,  actual  intent  to  de- 
fraud must  be  clearly  shown. 

Jelke,  p.  J. ;  Gipfen,  J.,  and  Swing,  J.,  concur. 

Error  is  prosecuted  to  this  court  to  an  order  of  the  court  of 
common  pleas  vacating^  and  discharging:  an  attachment.  The 
affidavit  for  attachment  charges: 

*'*  *  •  that  the  defendants,  and  each  of  them,  have  assigned 
and  disposed  of  a  part  of  their  property  with  intent  to  de- 
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fraud  their  creditors;  that  they  are  about  to  convert  a  part  of 
their  property  into  money,  for  the  purpose  of  placing  it  beyond 
the  reach  of  their  creditors,  and  have  converted  a  part  of  their 
property  into  money,  for  the  purpose  of  plaeing  it  beyond  the 
reach  of  their  creditors,"  etc. 

The  issue  made  and  tried  below  is  a  determination  of  the 
question:  Did  Delia  O'Brien  and  Patrick  O'Brien  dispose  of 
any  of  the  property  of  the  firm  of  John  O'Brien  &  Company 
with  intent  to  defraud  the  creditors  of  said  firm  t 

To  sustain  an  attachment  actual  intent  to  defraud  must  be 
clearly  shown.  Constructive  fraud,  and  even  such  evidence  of 
fraud  as  might  justify  setting  aside  a  conveyance,  have  been 
held  not  sufficient  to  sustain  an  attachment.  Remembering  this 
rule,  and  the  rule  that  a  reviewing  court  will  not  disturb  the 
finding  of  the  trial  court  unless  its  decision  is  manifestly 
against  the  weight  of  the  evidence,  we  are  of  opinion  that 
the  record  in  these  cases  does  not  require  or  justify  a  reversal. 

We  think  the  opinion  of  the  trial  court  (2  N.  P. — N.  S.,  550), 
on  the  evidence  is  a  correct  view  of  the  facts  in  these  cases. 

Judgment  will  be  affirmed. 

Rogers  Wright  and  John  B,  O'Neal,  for  plaintiffs  in  error. 

Aaron  A.  Ferris  and  W.  B,  Morrow,  for  defendants  in  error. 
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RECOVERY  OP  COMPENSATION  BY  ARBITRATORS. 

[Circuit  Court  of  Lucas  County.] 

Lem  p.  Harris  v.  C.  Rudolph  Brand. 

Decided,  October  14,  1905. 

Arbitrators — Not  Parties  to  the  Contract  of  Submission — Form  of  Ac- 
tion by,  to  Recover  Compensation — Necessary  Parties — Liability, 
Joint  and  Several — Promise  to  a  Second  Party  for  the  Benefit  of  a 
Third  Party — May  be  Enforced  by  the  Third  Party— Implied  As- 
sumpsit— Award  as  to  Costs, 

1.  Arbitrators  are  not  parties  to  a  contract  of  submission  and  can  not 

sue  upon  it,  but  where  both  parties  to  the  submiosion  requested 
that  the  service  be  rendered,  and  the  arbitrators  are  entitled,  as  in 
the  case  at  bar,  to  compensation  for  the  services  rendered,  the 
parties  to  the  submission  are  jointly  and  severally  liable  therefor, 
and  an  action  will  lie  where  brought  by  one  of  the  arbitrators 
against  one  of  the  parties  for  such  compensation. 

2.  Where  one  of  the  parties  to  an  arbitration  has  paid  his  share  of  its 

costs,  such  payment  may  be  a  full  and  effectual  discharge  under 
Sections  3162  and  3166,  Revised  Statutes,  of  such  party,  and  him 
only,  of  and  from  all  and  every  liability  to  the  arbitrators  for 
whose  benefit  the  payment  was  made. 

WiT/DMAN,  J. ;  Parker,  J.,  and  IIaynes,  J.,  concur. 

This  is  said  to  be  one  of  three  actions  which  involve  substan- 
tially the  same  questions  now  pending  in  this  court  upon  pe- 
titions in  error.  Only  one  of  the  cases,  however,  has  been  sub- 
mitted to  us,  and  whether  there  are  any  points  of  difference 
which  might  involve  separate  hearings,  we  are  not  advised. 

The  plaintiff  in  error  with  Arthur  L.  Mills  and  Thomas  F. 
Whittlesey  were  appointed  and  acted  as  arbitrators  to  deter- 
mine certain  disputes  existing  between  the  defendant  in  error 
and  the  Toledo,  St.  Louis  &  Western  Railroad  Company,  under 
and  in  pursuance  of  an  agreement  set  forth  in  the  pleadings  in 
the  ease  below.  The  court  below,  upon  the  motion  of  the  de- 
fendant, entered  judgment  in  the  defendant's  favor.  Lem  P. 
Harris,  as  I  have  said,  was  one  of  the  three  arbitrators  chosen 
in  the  dispute  between  Brand  and  the  railroad  company,  and, 
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after  the  rendition  of  certain  services  by  the  arbitrators  in  the 
carrying  out  of  the  duties  placed  upon  them  by  the  arbitration 
'  agreement  and  their  acceptance  of  it,  Hiarris  brougjht  suit 
against  Brand  for  compensation  as  such  arbitrator,  and  to  ar- 
rive at  the  precise  point  upon  which  the  case  was  disposed  of 
in  the  court  below,  reference  may  be  had  to  the  docket  entry, 
which  is  recited  in  the  brief  of  one  of  the  counsel,  and  which 
explains  the  reason  of  the  court  for  the  ruling  made : 

**  Submitted  upon  motion  by  defendant  for  a  judgment  on 
the  pleadings. 

**The  precise  question  involved  was  decided  in  Bates  v. 
Towiiiey,  2  Exc,  164.  Arbitrators  are  not  parties  to  the  con- 
tract of  submission,  and  can  not  sue  upon  it.  They  are  entitled 
to  compensation  for  services  rendered,  and  both  parties  to  the 
contract  having  jointly  requested  the  same,  both  jointly  and 
not  severally  are  liable  therefor.  Petition  dismissed  at  costs  of 
plaintiff.    Plaintiff  excepts." 

This  naturally  invites  an  examination  of  the  case  to  which 
reference  is  made  by  the  trial  judge  in  2d  Exchequer.  The 
case  did  not  arise  in  precisely  the  same  form  as  that  pre- 
sented by  the  case  at  bar.  It  was  nat  a  suit,  as  finally  presented, 
by  the  arbitrator  for  compensation,  but  one  of  the  parties  to  "the 
agreement  for  arbitration,  having  made,  as  he  claimed,  a  pay- 
ment of  the  other  party's  share  of  the  compensation  to  the  ar- 
bitrators, indeed  claiming  that  he  had  paid  the  entire  compen- 
sation, sought  to  recover  in  the  way  of  contribution,  one  half 
of  the  amount  which  he  had  paid.  It  was  claimed  in  the  case 
that  the  arbitrators  had  not  acted  strictly  in  accordance  with 
the  requirements  of  the  contract  of  submission.  Two  arbitrators 
were  named  in  the  contract,  and  they  were  authorized  to  select 
a  third  arbitrator  and  endorse  the  fact  of  his  appointment  upon 
the  contract  of  arbitration.  This  they  failed  in  part  to  do. 
They  proceeded  with  tlie  reference  and  appointed  a  third  arbi- 
trator, but  his  appointment  was  not  endorsed  upon  the  sub- 
mission, as  required  by  the  contract.  Subsequently  "the  three 
arbitrators  made  their  award,  whereby  they  found  that  there 
was  due  from  the  defendau'ts  to  the  plaintiff  the  sum  of  over 
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two  thousand  pounds,  which  they  directed  that  the  defendants 
should  pay  to  the  plaintiff;  and  they  did  further  award: 

'*That  the  cost  of  the  reference  and  award,  including  com- 
pensation to  the  arbitrators,  should  be  borne  as  follows:  that 
is  to  say,  one  moiety  thereof  by  the  plaintiff,  and  the  other 
moiety  by  the  defendants.  On  the  22d  of  February  the  plaint- 
iff took  up  the  award  and  paid  the  whole  cjsts  of  it,  amounting 
to  25£  8s  9d  and  on  the  following  day  served  defendants 
with  notice  thereof,  but  there  was^io  express  request  to  pay.'' 

Tha't  is,  the  plaintiff  paid  it  without  being  requested  so  to  Jo 
by  the  defendants. 

*'The  plaintiff  now  sought  to  recover  12£  14s  M,  the  moiety 
of  those  ccsts,  as  money  paid  for  the  defendants'  use.  The  dec- 
laration contained  a  count  on  the  award,  which  had  been  de- 
murred to,  and  judgment  given  for  the  defendants  (1  Exch., 
572),  so  the  plaintiff  now  relied  upon  the  award  itself  as  evi- 
dence of  an  account  stated.  On  the  part  of  the  defendants, 
it  w^as  objected  that  the  plaintiff  was  not  entitled  to  recover  the 
moiety  of  the  costs  as  money  paid  for  the  defendants'  use,  on 
the  ground,  first,  that  the  award  was  not  binding,  the  appoint- 
ment of  the  third  arbitrator  not  having  been  endorsed  on  the 
submission;  secondly,  that  the  costs  of  the  reference  were  not 
ascertained,  either  by  the  award  or  by  the  taxation  of  the 
court ' ' 

A  careful  examination  of  the  case  discloses  that  this  latter 
clause  is  made  an  element  in  the  final  adjudication  by  the  court. 

The  court  avoids  any  decision  as  to  whether  the  three  arbi- 
trators should  be  joined;  but  does  hold  that  the  plaintiff  who 
paid  the  entire  amount  of  the  award  might  have  been  compelled 
to  do  so  by  reason  of  the  fact  that  his  obligation  was  joint  with 
that  of  the  other  party  to  the  award.  It  will  be  noticed  that 
the  court  does  not  hold  that  the  arbitrators  might  not  also  at 
their  option,  have  the  right  to  sue  either  of  the  parties  to  the 
award  severally.  We  might  tarry  for  a  moment  and  consider 
the  fact  that  we  have  three  kinds  of  obligations  upon  contracts — 
the  obligations  may  be  joint,  or  may  be  several,  or  they  may  be 
joint  and  several.  Now  while  that  court  held  that  this  obliera- 
tion  was  joint,  so  that  the  arbitrators  might  have  sued  all  of 
the  parties  to  the  award  together,  they  did  not  hold  that  the 


108       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Harris  v.  Brand.  [Vol.  VII,  N.  S. 

arbitrators  might  not,  in  their  discretion,  have  sued  them  sev- 
erally; nothing  is  said  upon  that  subject.  It  is  held  that  the 
contract  is  joint,  but  it  is  not  held,  and  it  was  not  necessary  to 
hold  that  it  might  not  also  be  several.  The  liability  of  one 
of  the  parties  of  the  award  to  be  sued  and  required  to  pay  the 
entire  compensation  might  be  a  justification  for  his  paying  it 
in  its  entirety  and  then  suing  the  other  party  who  had  contracted 
with  him  for  contribution.  That  is  about  all  that  the  court 
here  was  compelled  to  hold  upon  this  point,  but  tihe  case  finally 
went  off  on  another  point.  The  result  would  be  the  same  whether 
the  obligation  was  joint  or  whether  it  was  joint  and  several. 

**The  first  point  to  be  considered  is,  whether  both  the  parties 
were  jointly  liable  to  the  arbitrators  to  pay  them  for  their 
trouble.  This  depends  upon  the  question,  whether  the  arbitra- 
tors were  parties  to  the  submission,  and  agreed  to  pay  on  the 
terms  contained  in  it  only.  If  they  were,  then  they  had  a 
remedy  only  against  each  for  the  part  which  they  by  their 
award  should  direct  each  to  pay,  and  so  this  action  could  not  be 
maintained. ' ' 

That  would  be  true  if  the  contract  was  several,  not  joint. 
Then  if  one  of  the  parties  paid  that  part  which  the  arbitrators 
decreed  should  be  paid  by  the  other,  he  would  be  a  mere  vol- 
unteer and  he  could  not  recover  the  amount  so  paid. 

We  are  not  satisfied  that  the  precise  point  presented  in  the 
case  before  us  was  decided  by  this  case  of  Bates  v.  Townley, 
as  the  judge  below  seemed  to  understand  it.  It  is  true  that 
the  English  court  did  hold  as  the  court  below  does  hold  that 
arbitrators  are  not  parties  to  a  contract  of  submission  and  can 
not  sue  upon  it;  but  the  court  does  not  discuss  the  question  as 
to  whether  in  considering  the  rights  of  arbitrators,  if  they  had 
brought  suit  they  would  or  would  not  have  been  entitled  to  sue 
the  contracting  parties  severally  instead  of  jointly.  They  are 
only  holding  in  substance  that  they  had  a  right  to  sue  them 
jointly;  that  the  parties  hiui  jointly  bound  themselves. 

In  the  3d  Cyclopoedia  of  Law  and  Procedure,  at  page  726, 
under  the  head  of  ** Implied  Assumpsit  Will  Lie,''  I  find  this 
language : 
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**  Inasmuch  as  the  arbitrators  aPe  to  be  regarded  as  acting  for 
all  of  the  parties,  the  liability  is  joint  and  several,  and  an 
action  of  implied  assumpsit  may  be  jnaintained,  either  jointly  or 
severally  against  one  or  all  of  the  parties.'' 

A  number  of  cases  are  cited  under  this  paragraph,  and  we 
have  examined  them  all  with  care.  We  are  not  entirely  satisfied 
that  this  general  statement  in  the  text  is  borne  out  by  the  au- 
thorities cited,  and  we  are  inclined  to  look  a  little  further  into 
the  condition  of  our  Ohio  law  to  determine  whether  or  not  one 
of  the  arbtratore  can  sue  one  of  the  parties  to  an  agreement  for 
an  arbitration  without  joining  the  other.  There  seems  to  be 
no  question  in  the  contention  of  the  parties  that  the  arbitrators 
would  be  entitled  to  compensation,  if  they  performed  the  duty 
placed  upon  them  by  the  agreement  of  the  parties.  The  court 
below  in  this  docket  entry  says  they  are  entitled  to  compensation 
for  services  rendered,  and  we  believe  that  is  correctly  stated, 
if  they  rendered  the  services,  and  it  is  of  no  consequence  whether 
the  parties  are  satisfied  or  are  not  satisfied  as  to  the  conclusions 
arrived  at  by  the  persons  to  whom  the  contractors  submitted 
their  matters  of  difference. 

In  Lawson  on  Contracts,  Sec.  113,  this  rule  is  stated : 
It  is  a  principle  of  the  common  law  that  one  can  not  acquire 
rights  under  a  contract  to  which  he  is  not  a  party,  and  hence 
no  right  to  enforce  a  contract  is  given  to  a  person  not  a  party 
to  it  or  the  assignee  of  such  party. 

**In  the  code  states,  the  statutory  provision  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
gives  the  party  for  whose  benefit  a  contract  is  made  the  right 
of  action.  And  even  independent  of  the  codes,  the  modern 
American  rule  is  that  when  a  person  makes  a  promise  to  another 
for  the  benefit  of  a  third  person,  the  latter  may  maintain  an 
action  upon  it.*' 

I  think  no  principle  has  been  more  firmly  settled  in  Ohio  than 
the  one  embodied  in  this  last  clause  that  **  where  a  person  makes 
a  promise  to  another  for  the  benefit  of  a  third  person,  the  latter 
may  maintain  an  action  upon  it. ' ' 

Perhaps  it  is  not  necessary  to  cite  authorities,  but  in  passing 
it  may  be  well  to  remind  ourselves  of  some  of  them :    1  Bates 
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on  Pleading,  1;  Crumbaugh-y,  Kugler,  3  0.  S.,  544;  Thompson 
V.  Thompson,  4  0.  S.,  333;  Emmitt  v.  Brophy,  42  0.  S.,  82; 
Irwin  V.  Lombard  Univ.,  56  0.  S.,  9-21. 

Indeed  the  authorities  are  numerous  that  recognize  in  one 
form  or  another  this  principle:  If  A  promises  B  that  he  will 
pay  something  to  C,  not  only  may  B  have  the  right  to  insist 
upon  a  fulfillment  of  the  obligation,  but  C  also  may  take  ad- 
vantage of  it,  although  no  consideration  moved  from  him. 

This  must  be  treated  as  a  common  law  arbitration.  Brand 
asserts  in  one  of  his  pleadings  that  by  a  supplemental  contract 
it  was  agreed  that  the  award  of  the  arbitrators  should  be  made 
a  rule  of  court;  but  that  supplemental  contract  was  denied  in 
the  reply  of  Harris,  and,  as  the  court  rendered  judgment  on 
a  motion  upon  the  pleadings,  it  can  not  be  taken  as  conceded 
that  the  parties  entered  into  any  such  agreement.  It  was  not 
disputed  and  so  was  to  be  taken  by  the  court  as  conclusively 
shown  by  the  pleadings  that  they  entered  into  the  original 
contract  for  arbitration,  and  that  contract  did  not  provide  for 
any  order  of  court.  It  provided  only  that  the  award  should 
take  the  place  of  proceedings  in  court,  and  that  the  case  in  the 
court  should  be  dismissed.  Perhaps  I  had  better  read  the  lan- 
guage of  the  contract,  not  only  in  this  connection,  but  as  bear- 
ing upon  another  matter  to  which  I  am  about  to  come.  In  the 
answer  of  Brand  this  agreement  for  arbitration  is  copied;  it 
reads  as  follows : 

**  Agreement  made  this  thirty-first  day  of  July,  1903,  between 
Toledo,  St.  Louis  &  Western  Railroad  Company  hereinafter 
called  the  first  party,  of  the  first  part,  and  C.  Rudolph  Brand, 
hereinafter  called  the  party  of  the  second  part. 

**  Whereas,  in  an  action  now  pending  in  the  Common  Pleas 
Court  of  Lucas  County,  Ohio,  and  entitled  C.  Rudolph  Brand  v. 
Sami^el  Hunt,  Receiver  of  the  Toledo,  St.  Louis  &  Kansas  City 
Railroad  Company,  et  al,  defendants,  the  second  party  claims 
the  sum  of  seventy-eight  hundred  dollars  ($7,800)  as  rental 
for  the  alleged  use  by  the  first  party  and  its  predecessors  in 
title,  of  a  certain  sidetrack,  the  property  of  the  second  party, 
and  leading  from  the  main  line  of  the  first  party  to  a  certain 
quarry  owned  by  the  second  party  near  Neowash,  Lucas  county, 
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Ohio,  from  the  year  1893  to  the  date  of  the  commencement  of 
said  action  on  June  23d,  1900. 

"And  Whereas,  said  second  party  in  said  action  further 
claims  the  sum  of  four  thousand  dollars  ($4,000)  as  compensa- 
tion for  damages  alleged  to  have  been  caused  to  said  track  by 
the  first  party  and  its  predecessors  in  title  in  the  use  thereof, 
all  of  which  more,  particularly  appears  in  the  second  amended 
petition  in  said  action  filed. 

**And  Whereas,  the  parties  have  agreed  to  submit  the  ques- 
tions arising  in  said  'action  to  arbitration,  subject  to  the  limita- 
tions and  conditions  hereinafter  contained, 

''Now,  Tlierefore,  It  Is  Hereby  Agreed  that  the  disputes  and 
differences  between  the  parties  as  in  the  said  second  amended 
petition  set  forth,  but  subject  to  the  limitations  hereinafter 
contained,  shall  be  referred,  and  the  same  are  hereby  referred 
to  the  arbitration  and  determination  of  Lera  P.  Harris,  of 
Toledo,  Ohio,  and  A.  L.  Mills,  of  Toledo,  Ohio,  arbitrators  nomi- 
nated by  the  said  parties  respectively,  or  in  case  they  shall  not 
agree  in  making  an  award,  then  as  regards  the  matter  or  mat- 
ters to  which  they  sihall  disagree,  to  the  umpirage  of  such  per- 
sons as  the  said  arbitrators  shall  in  writing,  before  they  enter 
upon  the  said  arbitration,  appoint,  and  that  the  questions  to 
be  determined  by  said  arbitrators  shall  be  as  follows : 

**1.  Whether  or  not  the  said  "track  as  used  by  said  first 
party,  or  its  predecessors  in  title,  between  April  10th,  1896, 
and  June  23d,  1900,  was  damaged  by  the  improper  use  thereof 
as  in  said  second  amended  petition  alleged,  and  if  so,  what 
compensation,  if  any,  said  second  party  is  entitled  to  for  dam- 
ages? 

**The  said  arbitrators  shall  not  take  into  consideration  any 
use  of  or  damage  to  said  track  occurring  prior  to  the  10th  day 
of  April,  1896,  or  subsequent  to  the  23d  day  of  June,  1900. 

**The  said  arbitrators  shall  make  and  publish  their  award 
in  writing  and  deliver  the  same  to  the  parties  on  or  before  the 

day  of next,  or  on  or  before  such  subsequent  date  to 

which  the  said  parties  shall  in  writing  extend  the  time  for 
making  said  award. 

"The  said  action  pending  between  the  parties  aforesaid  shall 
be  continued  and  all  proceedings  therein  stayed,  and  upon  the 
making  of  said  award  said  action  shall  be  dismissed  and  the 
costs  thereof  together  with  the  expenses  and  costs  of  this  refer- 
ence awarded  by  said  arbitrators  in  their  discretion  to  either  or 
both  of  the  parties  thereto. 
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**The  award  therein  shall  be  binding  upon  the  parties  and 
the  said  parties  thereto  agree  each  to  the  other,  that  he  will  not 
bring  or  prosecute  any  action  in  any  court  against  the  other, 
or  against  the  arbitrators  or  either  of  them,  concerning  the 
matters  in  difference,  or  any  of  them,  and  that  the  award  of 
the  arbitrators  shall  be  a  bar  to  the  prosecution  of  the  aforesaid 
action  now  pending  between  the  parties,  or  to  any  other  action 
for  compensation  for  the  use  of,  or  damage  to  the  said  track 
which  otherwise  might  or  could  hereafter  be  commenced  b^* 
them. 

**In  Witness  Whereop,  the  said  Toledo,  St.  Louis  &  West- 
em  Railroad  Company  has  hereunto  caused  its  corporate  name 
to  be  subscribed  and  the  said  C.  Rudolph  Brand  has  hereunto 
subscribed  his  name  on  the  day  and  year  first  above  written. 

*' Toledo,  St.  Louis  &  Western  Railroad  Company, 

**By  Benj.  Norton,  President . 

**  Witness  the  signature  of  Toledo,  St.  Louis  &  W^estem  Railroad 
Company : 

**E.   S.  WORTHEM, 

"C.  Rudolph  Brand. 
**Chas.  a.  Schmettau. 

**C.  Rudolph  Brand. 

** Witness  the  signature  of  C.  Rudolph  Brand: 
**L.  W.  Ishmund, 

**L.  A.  SlEDEL.'' 

It  may  be  said  that  the  defendant  in  answer  claims  that 
the  arbitrators  failed  to  make  all  the  findings  referred  to  in  this 
agreement  for  arbitration;  but  the  issue  thereby  tendered  is 
met  in  the  reply  of  the  plaintiff  which  denies  the  allegation 
that  they  failed  to  do  these  various  duties  devolving  upon 
them  by  the  arbitration,  so  that  for  the  purpose  of  this  inquiry, 
this  issue  being  made,  the  court  would  not  be  justified  in  find- 
ing that  the  arbitrators  had  failed  to  perform  the  services. 

We  are  inclined  to  think  and  to  hold,  that  the  principle  which 
has  obtained  in  Ohio  that  where  one  person  makes  a  promise 
to  another  for  the  benefit  of  a  third,  that  such  third  person 
may  maintain  an  action  upon  the  promise  applied  to  the  agree- 
ment between  these  persons  to  the  extent  that  it  contemplates 
a  compensation  to  the  arbitrators,  that  they  would  be  bound 
by  any  such  award  as  the  arbitrators  might  make  as  to  the 
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expenses  and  costs  of  the  reference,  and  that  the  arbitrators 
might  award  these  expenses  and  costs  in  their  discretion  to  either 
or  both  of  the  parties  hereto. 

The  petition  of  the  plaintiff  below  alleged  that  by  the  award 
made  by  the  arbitrators,  they  found  and  determined  that  **the 
defendant  and  said  railroad  company  should  each  pay  the  costs 
of  witnesses  by  them  respectively  called  in  said  arbitration  pro- 
ceedings,  but  that  all  other  costs  and  expenses  should  be  equally 
divided  between  them;  that  the  costs  of  said  arbitration  pro- 
ceedings were  thereby  fixed  at  six  hundred  dollars,  two  hun- 
dred dollars  to  each  arbitrator;  that  the  services  of  the  plaint- 
iff as  arbitrator  in  said  arbitration  proceedings  were  reasonably 
worth  the  sum  of  $200;  that  this  defendant  has  not  paid,  and 
refuses  to  pay  his  share  of  said  $200,  to-wit,  $100,  or  any  part 
thereof,  although  often  requested  by  plaintiff  so  to  do'' — one 
hundred  dollars  being  the  amount  sued  for. 

We  think  under  all  these  circumstances,  in  view  of  the  claim 
of  the  plaintiff  that  the  services  had  been  performed,  that  the 
services  were  worth  the  amount  charged;  that  the  arbitrators 
in  their  award  had  fiixed  the  share  that  each  one  of  the  agreed 
parties  should  pay,  and  in  view  also  of  the  general  principles 
to  which  I  have  referred,  that  the  defendant  was  not  entitled 
to  a  judgment  upon  the  papers  upon  his  motion  therefor. 

There  is  another  matter  which  was  suggested  in  argument, 
and  I  think  without  dispute,  although  I  have  been  unable  to 
find  it  in  the  pleadings;  and  that  is  that  the  railroad  company 
had  paid  to  the  arbitrators  its  proportion  of  the  expenses,  in- 
cluding the  compensation  of  the  arbitrators.  If  this  had  ap- 
peared upon  the  pleadings  it  might  present  still  another  inter- 
esting question.  As  the  case  is  likely  to  go  back  to  the  court 
of  common  pleas  for  further  consideration,  I  simply  call  at 
tention  to  that  matter  by  way  of  suggestion  to  counsel. 

Section  3162  of  the  Revised  Statutes  provides   as  follows: 

**When  a  partnership  is  dissolved  by  mutual  consent  or  other- 
wise, any  partner  may  make  a  separate  composition  or  com- 
promise with  any  creditor  of  the  partnership;  and  such  com- 
position or  compromise  shall  be  a  full  and  effectual  discharge 
to  the  debtor  who  makes  the  same,  and  to  him  only,  of  and  from 
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all  and  every  liability  to  the  cteditor  with  whom  the  same  is 
made,  according  to  the  terms  thereof. ' ' 

Section  3166  provides: 

**The  above  provisions  in  reference  to  partners  shall  extend 
to  other  joint  debtors,  who  may,  individually,  compound  or 
compromise  for  their  joint  indebtedness,  with  the  like  effect  in 
reference  to  creditors  and  to  joint  debtors  of  the  individual  so 
compromising,  as  is  above  provided  in  reference  to  partners/' 

Under  all  the  circumstances,  we  feel  that  the  judgment  of  tha 
court  below  should  be  reversed  and  the  case  remanded  for 
further  proceedings. 

King  &  Tracy  and  K,  W.  Lloyd,  for  plaintiff  in  error. 

Seney,  Johnson  &  Seney,  for  defendant  in  error. 


CONTRACT  FOR  SALE  OF  REAL  ESTATE. 

[Circuit  Court  of  Knox.Oounty.] 
A.  L.  White  v.  The  C.  &  G.  Cooper  Co.* 

Decided,  March,  1903. 

Corporations — Contract  for  Sale  of  Stock — To  be  Paid  for  Out  of  Divi- 
dends and  Earnings — Aiid  from  Other  Sources  at  Option  of  Buyer 
— Not  Void  for  Want  of  Mutuality — And  is  a  Valid  Sale, 

C  agreed  in  writing  to  seH  and  transfer  to  W  at  their  face  value  150 
shares,  of  |100  each,  of  the  capital  stock  of  a  corporation  of  which 
he  was  a  member,  and  owner  of  the  shares,  for  the  consideration 
of  115,000  to  be  paid  with  interest  at  3  per  cent,  per  annum,  payable 
annually  from  March  1,  1895,  from  and  out  of  the  dividends  and 
earnings  of  said  stock,  as  the  same  were  realized;  W  to  have  the 
right  to  make  payments  from  other  sources  as  he  might  see  fit 

Said  stock  was  to  be  issued  in  the  name  of  W,  and  he  to  immediately, 
by  endorsement,  transfer  it  to  C  as  security  for  the  payment  of 
said  $15,000  and  interest,  W  having  the  right  and  option  to  redeem 
the  stock  as  fast  as  he  would  make  payments  upon  principal  and 


♦Affirmed  by  Supreme  Court  and  on  rehearing  reaffirmed  (72  O.  S.» 
G15  and  691.) 
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interest  to  the  amount  of  |500  or  any  multiple  thereof,  and  have 
possession  of  a  corresponding  amount  of  stock. 

Under  the  agreement  150  shares  of  stock  were  issued  in  the  name  of 
W  and  delivered  to  him,  and  by  him  endorsed  and  delivered  to  C, 
who  received  the  annual  dividends  and  credited  them  as  payments 
on  the  stock.  W  attended  meetings  of  stockholders  and  directors, 
and  votcfQ  the  150  shares  of  stock  with  the  knowledge  and  without 
objection  from  C.  Four  years  after  the  agreement  was  made  and 
performed  as  above  shown,  G  notified  W  and  the  company  in  writ- 
ing of  his  rescission  of  said  agreement,  W  not  consenting  thereto. 
Held: 

Ist.  Such  contract  is  not  void  for  want  of  consideration  or  lack  of 
mutuality. 

2d.  The  facts  and  circumstances  above  stated  show  an  executed  con- 
tract, and  could  not  be  rescinded  at  the  option  of  one  of  the 
parties  without  the  other's  consent 

3d.  A  sale  of  stock  in  a  corporation  as  above  found  is  a  valid  sale,  and 
vests  the  purchaser  with  a  good  title  to  said  stock. 

VooBHEES,  J. ;  DoNAHUE,  J.,  and  McCarty,  J.,  concur. 

Appeal  from  the  Court  of  Comman  Pleas  of  Knox  County, 
Ohio. 

Plaintiff's  action  against  the  defendant  company  is  to  recover 
the  sum  of  $1,800,  dividends  due  him  for  the  years  1899  and 
1900,  declared  by  the  company  on  150  shares  of  capital  stock  in 
said  company  owned  by  him. 

Defendant  filed  an  interpleader  alleging  that  one  Charles 
Cooper,  in  his  lifetime,  claimed  to  be  the  owner  of  said  150 
shares  of  stock,  and  the  dividends  l^ereon  belonged  to  him, 
and  not  to  the  plaintiff;  and  since  his  (Cooper's)  death,  his 
executors  claim  the  stock  and  the  dividends. 

Cooper's  executors  appeared  in  said  action  and  filed  their 
answer  setting  up  two  defenses:  1st.  A  denial  of  plaintiff's 
title  or  ownership  of  said  stock  and  of  his  right  to  the  dividends, 
alleging  that  Cooper,  their  testator,  in  his  lifetime,  and  they, 
as  his  executors,  were  the  owners  of  the  150  shares  of  stock 
and  were  entitled  to  the  dividends;  and  also  a  second  defense, 
that  the  only  claim  plaintiff  has  to  said  stock  arises  out  of  a 
contract  made  by  him  with  said  Charles  Cooper,  in  his  lifetime, 
whioh  contract  is  made  part  of  said  second  defense,  and  is  in 
words  and  figures  following,  to-wit: 
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**  Mount  Vernon,  Ohio,  February  26, 1895. 

**This  memarandum  agreement  witnesseth,  that  Charles 
Cooper,  of  Mount  Vernon,  Ohio,  upon  the  consideration  herein- 
after named,  hereby  sells  and  agrees  to  transfer  and  convey 
to  A.  L.  White,  of  the  same  place,  one  hundred  and  fifty  shares 
of  one  hundred  dollars  each  of  the  capital  stock  of  the  C.  & 
G.  Cooper  Company,  a  corporation,  for  the  consideration  of  fif- 
teen thousand  dollars  ($15,000)  to  him  to  be  paid  by  the  said 
A.  L.  White,  together  with  interest  thereon  at  the  rate  of  three 
per  cent,  per  annum  from  the  first  day  of  March,  1895,  payable 
annually. 

**The  said  fifteen  thousand  dollars  ($15,000),  with  interest 
thereon  as  aforesaid,  is  to  be  paid  by  the  said  White  to  the  said 
Cooper,  his  heirs  or  assigns^  from  and  out  of  the  dividends  and 
earnings  of  said  stock  as  fast  as  the  same  is  realized;  that  is, 
all  the  dividends  and  earnings  of  said  stock  as  fast  as-  realize*! 
is  to  be  applied,  first,  to  the  payment  of  the  interest  upon  said 
$15,000,  or  the  unpaid  portion  thereof,  and  second,  to  the  pay- 
ment of  the  principal  thereof  until  the  whole  has  been  fully 
paid;  the  said  White  having  the  right  however  to  make  pay- 
ments from  other  sources  as  rapidly  as  he  may  see  fit. 

**Said  stock  shall  be  issued  in  the  name  of  said  White  in 
blocks  of  five  or  ten  shares  at  the  option  of  said  White,  and 
shall  immediately  be  assigned  and  transferred  by  a  proper 
assignment  in  writing  to  the  said  Cooper,  endorsed  upon  said 
certificate,  and  said  certificate  shall  at  the  same  time  be  de- 
livered to  the  said  Cooper  as  surety  for  the  payment  of  said 
sum  with  interest  as  aforesaid.  It  is  agreed,  however,  that  as 
fast  as  the  said  Wihite  makes  payment  upon  the  principal  of 
said  debt  (after  having  paid  all  interest  upon  the  whole), 
amounting  to  $500  or  any  multiple  thereof,  he  shall  have  the 
right  and  option  to  redeem  and  have  possession  of  a  corre- 
sponding amount  of  said  sto<*k. 

"(Signed)  C.  Cooper, 

*'A.  L.White." 

The  executors  further  allege  that  said  contract  is  without 
consideration;  that  the  plaintiff  did  not  pay  or  agree  to  pay 
anything  for  the  stock,  and  the  dividends  belong  to  them  as 
such  executors. 

It  is  further  alleged  that  Cooper  in  his  lifetime  intended  to 
and  did  rescind  such  contract;  that  notice  in  writing  of  the 
rescission  and  intention  to  rescind  was  served  upon  plaintiff. 
White,  also  upon  the  company.     The  executors  ask  that  the 
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petition  be  dismissed ;  that  the  defendant  company  be  ordered  to 
transfer  to  them  said  150  shares  of  stock,  and  pay  to  them  the 
dividends  that  may  be  thereafter  declared. 

To  this  answer  or  cross-petition  the  plaintiff  answers.  He 
admits  the  contract  and  the  notice  of  intention  to  rescind  and 
denies  all  other  allegations  of  the  cross-petition,  and  by  way  of 
a£Smative  allegations,  in  substance,  says:  That  at  the  time 
of  the  transfer  of  said  stock  to  him,  he  was  superintendent  of  the 
defendant  company's  shops  located  at  Mount  Vernon,  Ohio, 
and  ihad  been  since  1888 ;  that  he  had  been  in  the  employ  of  the 
C.  Cooper  Company,  prior  to  its  incorporation,  in  various  capaci- 
ties since  1875;  when  it  was  re-organized  into  a  corporation  in 
1895,  he  was  one  of  the  incorporators,  holding  one  share  of  the 
stock;  that  in  consideration  of  these  facts,  and  for  his  long 
services  to  the  company,  and  for  services  to  be  rendered,  and  as 
an  inducement  to  make  him  personally  interested  in  the  success 
of  the  company,  Charles  Cooper  sold,  assigned,  and  transferred 
the  stock  in  question  to  him,  and  upon  the  terms  set  out  in 
said  written  contract;  that  thereupon  the  stock,  150  shares, 
was  transferred  to  him  on  the  books  of  the  company,  known 
as  block  numbered  three,  and  was  assigned  to  him  in  bis  name ; 
that  in  pursuance  of  the  agreement,  the  stock  was  immediately 
assigned  and  delivered  to  Cooper,  as  collateral  security  for  the 
payment  of  the  stock,  and  the  interest,  and  is  still  held  by  the 
executors  as  such  collateral  security.  He,  plaintiff,  was  after- 
wards elected  one  of  the  directors;  that  he  was  recognized  as  a 
stockholder;  voted  the  150  shares  of  stock  with  the  knowledge 
and  without  objection  from  ^Ir.  Cooper;  that  he  received  the 
dividends  which  were  endorsed  upon  the  contract  and  receipted 
for  by  Mr.  Cooper  as  payments  on  the  stock  and  interest  as  per 
the  terms  of  said  written  contract'. 

The  executors  by  a  reply  put  in  issue  the  affirmative  allega- 
tions of  plaintiff's  answer. 

The  cause  comes  to  this  court  on  appeal  from  the  common 
pleas  and  is  submitted  on  the  pleadings  and  evidence. 

The  plaintiff's  right  to  recover  is  denied  on  two  grounds: 

1st.    Want  of  consideration. 
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2d.  The  contract  is  an  executory  one;  Cooper  could  at  his 
option,  and  in  fact  did,  rescind  the  same. 

Upon  the  issues  presented,  we  find  from  the  testimony  and 
exhibits  the  following  facts : 

Prior  to  January  15,  1895,  the  C.  &  G.  Cooper  Company  was 
a  co-partnership  of  which  Mr.  Cooper  was  a  member;  the 
plaintiff  became  an  employe  of  the  company  as  early  as  1875, 
when  he  was  about  14  years  of  age,  first  as  an  office  and  errand 
boy,  and  remained  in  its  employ  until  1895,  when  the  partner- 
ship was  merged  into  a  corporation  under  the  laws  of  West 
Virginia;  Mr.  Charles  Cooper  subscribed  for  and  became  the 
owner  of  613  shares  of  the  capital  stock;  one  share  of  stoc«i 
stood  in  the  name  of  the  plaintiff,  A.  L.  White.  The  first 
meeting  of  stockholders  under  the  new  organization  was  held 
February  21,  1895.  On  February  25,  1895,  Mr.  Charles  Cooper 
and  Mr.  A.  L.  White  made  the  contract  in  question ;  they  were 
and  had  been  on  friendly  and  intimate  terms  from  1875.  Mr. 
White  had  occupied  various  positions  from  office  boy  to  superin- 
tendent, continuing  as  an  employe  until  1900.  Mr.  Cooper 
was  at  the  works  every  day  or  substantially  so,  and  while  not 
looking  into  the  books  or  details  of  the  business,  he  took  an 
active  part  about  the  shops  until  a  short  time  before  his  death. 

At  the  organization  of  the  corporation  Mr.  White  was  elected 
a  director,  and  continued  in  office  until  he  left  the  company  in 
1900.  He  attended  the  meetings  of  the  directors  and  stock- 
holders, voting  the  150  shares  of  stock  at  the  meetings  where 
Mr.  Cooper  as  the  president  of  the  company  was  present  taking 
part  in  the  proceedings. 

No  certificates  of  stock  were  actually  issued  to  the  stock- 
holders until  September,  1895,  on  the  27th  of  that  month, 
the  certificate  for  150  shares  was  issued  to  White,  and  he 
receipted  for  the  same  on  the  stub. 

The  transaction  briefly  stated  as  to  the  issuing  of  this  certifi- 
cate as  given  in  the  testimony  of  Mr.  Kirk  is  this :  The  certifi- 
cate was  filled  out  in  the  name  of  Mr.  White  and  delivered  to 
him  with  an  indorsement  thereon  signed  by  Mr.  White  as  fol- 
lows: 
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"These  shares  of  stock  are  delivered  to  Charles  Cooper  to  be 
held  as  a  collateral  tx)  a  contract  made  by  Charles  Cooper  and 
A.  L.  White  dated  February  25th,  1895,  and  are  to  be  so  held  un- 
til the  provisions  of  said  contract  are  fully  carried  out.  Dated 
September  28,  1895." 

Immediately  thereafter  the  certificate  of  stock  was  delivered 
to  Mr.  Cooper  by  White. 

Thereafter  annual  dividends  were  declared  on  the  stock.  The 
dividends  were  credited  to  Mr.  White  and  then  turned  over  to 
Mr.  Cooper.  After  the  dividends  were  so  declared  and  delivered 
to  Mr.  Cooper  he  endorsed  upon  the  contract  the  credits,  one 
of  such  endorsements  will  be  sufficient  for  the  purposes  of  this 
opinion,  which  reads  as  follows: 

**  Received  of  A.  L.  White  $450,  being  interest  $375  up  to 
July  21,  1896,  and  $75  to  apply  on  principal  this  February 
4th,  1896. 

(Signed)  C.  Cooper." 


(( 


It  is  claimed  that  by  reason  of  the  written  rescission  of  the 
contract  by  Mr.  Cooper,  the  contract  was  rescinded  and  this 
stock  reverted  back  to  Mr.  Cooper. 

Prom  these  facts  it  is  contended  by  the  executors  of  Charles 
Cooper's  estate: 

let.  That  the  contract  of  February  26,  1895,  is  not  a  valid 
binding  contract  on  the  part  of  Mr.  Cooper  in  favor  of  the 
plaintiff,  for  llhe  reason  that  it  is  without  consideration;  that 
White  does  not  bind  himself  or  promise  to  do  anything;  that 
the  offer  of  Mr.  Cooper  made  to  transfer  the  stock  was  a  mere 
gratuity,  or  a  mere  option  to  Mr.  White ;  that  if  he  should  com- 
ply with  the  contract,  and  no  change  or  withdrawal  of  the  op- 
tion by  Mr.  Cooper  before  complied  with  by  White,  the 
£;tock  would  belong  to  him;  that  it  was  at  best  an  executory 
contract,  and  being  without  consideration  could  at  any  time 
Mr.  Cooper  saw  proper  be  rescinded. 

Is  the  contract  without  consideration? 

Business  relations  and  circumstances  as  they  existed  between 
these  parties  at  the  time  the  contract  was  entered  into  are 
material.    Mr.  White  had  been  in  the  employ  of  the  company 
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before  it  was  incorporated  for  many  years;  he  was  a  skilled 
employe;  and  when  the  company  reorganized  he  was  induced 
to  take  one  share  of  stock,  in  order  to  become  an  incorporator, 
and  to  secure  his  personal  interest  and  concern  in  the  enter- 
prise, ]Mr.  Cooper  proposed  to  him  to  sell  him  150  sihares  of  the 
capital  stock  of  the  new  company  upon  the  terms  and  oondi- 
tionfi  set  out  in  the  written  contract,  which  contract  was  fully 
complied  with  by  both  parties 

Valuable  consideration,  in  the  sense  of  the  law,  may  consist 
in  some  right,  interest,  profit,  or  benefit  accruing  to  one  party, 
or  some  forbearance,  detriment,  loss,  or  responsibility  given, 
suffered,  or  undertaken  by  the  other.  Any  batui  fide  considera- 
tion, however  slight,  whieh  works  any  benefit  to  the  one  party 
or  any  injury  to  the  other  is  sufficient  in  which  there  is  no  ele- 
ment of  fraud.  These  elements  in  a  contract  have  been  held 
sufficient  to  constitute  a  valuable  consideration  by  our  Supreme 
Court  in  Irwin,  Admr,,  v.  Lombard  Uiiwersity,  56  0.  S.,  p.  9; 
Robinson  v.  Boyd,  60  0.  S.,  p.  57 ;  Dalrymple,  Admr.,  v.  Wykcr, 
Admr.,  60  0.  S.,  p.  108. 

Suppose  there  was  no  valuable  consideration  for  the  transfer 
of  this  stock  by  Cooper  to  White,  how  does  it  effect  the  transac- 
tion? If  Mr.  Cooper  saw  proper  for  reasons  that  were  suffi- 
cient to  him  when  this  new  organization  was  completed  that 
he  directed  150  shares  of  the  capital  stock  held  and  owned  by 
him  should  be  issued  in  the  name  of  White  and  delivered  to 
him  and  they  were  so  issued  and  delivered  and  White  accepted 
the  same,  and  as  a  part  of  the  transaction  the  contract  in  ques- 
tion was  entered  into,  whereby  from  the  profits  he  would  get 
its  value  on  this  stock,  and  further  desiring  to  help  White,  and 
to  keep  him  with  the  company,  secure  his  personal  concern  and 
interest  in  the  enterprise,  he,  Cooper,  was  willing  to  enter  into 
the  contract  and  ^vhich  contract  was  afterwards  carried  out, 
it  would  be  a  binding  contract,  one  that  he  could  not  rescind 
at  his  pleasure  or  option. 

Judge  Swan,  in  his  late  treatise,  at  page  543,  says : 

**This  rule  should  be  noticed  in  relation  to  a  promise  with- 
out consideration;  that  although  no  suit  can  be  brought  to  en' 
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force  its  performance,  yet  if  it  is  executed  both  parties  are 
bound  by  it.  Thus  if  you  promise  to  give  me  a  horse,  or  to  work 
for  me  without  compensation,  I  can  riot  maintain  an  action 
against  you  for  not  fulfilling  your  promise,  but  if  you  deliver 
the  gift  it  is  mine,  or  if  you  do  the  work  you  can  not  recover 
from  me  any  compensation. ' ' 

]Vrr.  Cooper,  for  reasons  of  his  own,  was  willing  to  have  this 
stock  issued  in  the  name  of  A.  L.  White  and  delivered  to  him, 
White  to  transfer  it  back  to  him  by  endorsement  so  that  he, 
Cooper,  could  hold  it  as  security  for  the  payment  of  the  face 
value  of  the  stock,  with  interest  at  three  per  cent. ;  both  princi- 
pal and  interest  to  be  paid  from  the  profits  or  dividends  aris- 
ing from  the  success  of  the  enterprise. 

Under  these  conditions  Mr.  Cooper  agreed  to  sell  and  transfer 
to  White  150  shares  of  stock.  The  stock  was  so  issued  and  de- 
livered to  White,  and  by  him  transferred  back  to  Cooper  to 
be  held  as  security,  etc. 

This  company  was  a  corporation;  the  corporation  through 
its  proper  officers  issued  its  stock ;  150  shares  was  so  issued  and 
delivered  to  White;  he  receipted  for  the  same  on  the  stub  of 
the  stock  book.  Can  there  be  any  doubt  but  that  tbis  stock  was 
actually  delivered?  We  think  not.  Were  the  other  conditions 
of  the  contract  executed  or  carried  out? 

White,  after  receiving  the  certificate  of  stock,  endorsed  the 
same  and  delivered  it  to  Mr.  Cooper,  who  received  it,  and  held 
it  for  several  years,  treating  it  as  security  as  contemplated  by 
the  contract.  It  would  be  a  misconception  to  say  that  it  was 
held  as  security,  and  at  the  same  time  to  be  treated  as  belonging 
to  Cooper  and  not  to  White.  Security  presupposes  that  the 
party  who  offers  it  for  security  is  the  owner;  and  the  receiver 
is  not  the  owner,  but  a  mere  holder,  to  secure  conditions  assumed 
by  the  real  owner. 

If  this  certificate  had  never  been  issued  or  delivered  to  White 
he  would  have  no  interest  in  it,  and  have  no  right  at  their 
stockholders'  or  directors'  meetings  to  vote  150  shares  of  stock 
in  their  business  transactions.  He  did  so  vote  the  shares;  Mr. 
Cooper  knew^  he  was  so  doing.  In  recognizing  these  acts  of 
White,  Mr.  Cooper  was  recognizing  him  as  the  owner  of  these 
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shares,  and  the  existence  of  and  the  validity  of  the  contract. 
He  further  recognized  it  by  receiving  the  dividends  and  credit- 
ing White  with  them  as  payments  on  the  stock.  Mr.  Cooper 
did  everything  required  of  him  under  this  contract.  Same  is 
true,  as  we  find  from  the  evidence,  on  the  part  of  Mr.  White. 
The  transaction  as  a  whole  from  first  to  last  is  consistent  with 
this  conclusion,  that  the  contract  was  fully  executed,  on  the 
respective  parts  of  the  parties  to  it,  and  therefore  it  was  a  valid 
contract  between  them,  and  Mr.  Cooper  could  not  without  the 
consent  of  Mr.  White  rescind  it. 

Our  conclusion  is  fully  supported  and  in  accord  with  the 
case  of  Dean  v.  Nelson,  10  Wallace,  p.  158. 

It  was  urged  by  counsel  for  the  plaintiff,  Dean,  in  the  case 
cited,  as  it  is  contended  in  this  case,  that  there  was  no  con*- 
sideration  whatever  for  the  assignment  of  the  stock  from  Pep- 
per to  Nelson,  and  citing  in  support  of  their  contention  Dorsey 
V.  Packwood,  12  How.  (U.  S.),  p.  126.  The  court  in  Deaji  v. 
Nelson,  suproy  in  meeting  this  contention  held — 

**That  Dean  was  concluded  by  the  sale  of  the  stock;  that 
had  the  contract  "been  merely  an  agreement  for  the  sale,  under 
the  terms  on  which  the  sale  was  made,  and  the  action  one  for 
a  specific  performance,  the  case  could  hardly  be  distinguished 
from  Dorsey  v.  Packwood,  But  the  court  say,  where  the  sale 
was  actually  made  and  the  stock  was  actually  transferred  to 
Nelson,  that  in  the  absence  of  fraud  it  became  absolutely 
his." 

In  Dorsey  v.  Packwood,  supra,  an  agreement  whereby  the 
purchaser  of  a  plantation  bound  himself  to  transfer  to  his  son- 
in-law  one-half  of  the  plantation,  slaves,  cattle  and  stock  as 
soon  as  this  son-in-law  should  pay  one-half  of  the  cost  of  said 
property,  either  with  his  own  private  means,  or  with  one-half 
of  the  profits  of  the  plantation,  the  court  held  the  contract 
lacked  mutuality.  The  son-in-law  was  not  bound  to  render  any 
service  nor  pay  any  money.  It  was  a  nudum  pactum.  There 
was  no  conveyance  made;  the  promisor  did  nothing,  only  give 
his  promise.  Mr.  Cooper  did  moi^e  than  give  his  promise  to 
6q\1  this  stock;  he  caused  the  stock  to  be  issued  to  White  and 
delivered  but  received  it  cigain  by  endorsement,  and  held  it  as 
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security  for  the  payment  of  the  price  for  which  he  sold  ^he 
stock. 

Under  the  facts  and  the  law,  we  think  this  stock  belongs  to 
Mr.  White,  and  Mr.  Cooper  could  not  rescind  the  contract  with- 
out White's  consent. 

Under  the  contract  White  is  not  entitled  to  receive  or  collect 
the  dividends  and  appropriate  them  to  any  other  use  than 
payment  of  the  interest  and  the  balance  to  be  applied  on  the 
principal,  namely,  the  $15,000,  until  it  is  fully  paid. 

The  decree  will  be  drawn  in  accordance  with  this  finding  of 
law  and  facts. 

Decree  for  plaintiff  with  costs. 

Louis  B.  Houck,  F,  V.  Owen  and  Charles  E,  Burr,  for  plaint- 
iff. 

Kelley  <&  Follett,  Mclntire  &  Mclittire,  Weight  &  Moore,  and 
/.  W.  Warrington,  for  defendant. 


BENEFICIARY  UNDER  LIFE  INSURANCE  POLICY  WITHOUT 

AN  INSURABLE  INTEREST. 

[Circuit  Court  of  Lawreace  County.] 

David  Evans  v.  J.  W.  Moore,  as  Administilvtor  op  Georgia 

Hamilton  Moore. 

Decided,  October,  1905. 

Life  Insurance — Beneficidry  Named  in  Policy  of — Must  have  an  Insur- 
able Interest  in  Life  of  Insured — Assignment  of  Policy — Authorities 
in  Conflict. 

The  case  of  Eckle  v.  Renner,  41  O.  S.,  232,  though  treated  in  the  text- 
books as  authority  for  the  assignment  of  a  life  insurance  .policy  to 
a  person  having  no  insurable  interest  in  the  life  of  the  Insured, 
and  often  cited  in  support  of  that  proposition,  is  not  decisive  of 
that  question ;  and  the  court  in  the  present  case,  on  reason,  good 
conscience  and  public  policy,  and  in  view  of  the  square  conflict  in 
the  rulings  of  the  courts  in  the  various  states,  prefers  to  follow 
the  federal  courts  and  to  hold  that  only  those  having  an  insurable 
interest  in  the  life  of  the  insured  can  become  beneficiaries  under 
a  policy  either  by  assignment  or  otherwise. 
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Walters,  J. ;  Cherrington,  J.,  and  Jones,  J.,  concur. 

The  case  of  David  H.  Evans  v.  J.  W.  Moore,  as  administrator 
of  Georgia  Hamilton  Moore  is  in  this  court  on  petition  in  error. 
In  1899,  Georgia  Hamilton,  being  then  single  and  a  resident  of 
this  county  and  a  young  lady  about  twenty-one  years  of  age, 
took  out  three  several  policies  of  insurance  upon  her  life,  in 
what  is  known  as  the  industrial  companies.  On  November  2, 
1902,  she  was  married  to  the  now  defendant  in  error,  J.  W. 
Moore.  On  April  24,  1903,  she  executed  what  purported  to  be 
an  assignment  or  substitution  of  the  beneficiaries  named  in  the 
policy,  by  which  assignment  or  substitution  she  named  the 
plaintiff  in  error,  David  H.  Evans.  And  such  assignment  or 
substitution  of  the  beneficiary  was  addressed  to  the  company 
and  signed  by  her  and  witnesses,  providing  that  in  the  case  of 
her  death  before  the  said  David  H.  Evans,  that  the  money 
should  be  paid  upon  these  policies  to  the  said  Evans.  In  Octo- 
ber, 1904,  Mrs.  Moore  died.  Before  her  death,  however,  she 
instituted  a  suit  in  replevin  to  recover  the  possession  of  the 
policies  named,*  claiming  that  she  was  the  owner  of  the  same  and 
therefore  entitled  to  the  possession.  The  case  was  tried  after 
her  death,  the  administrator  being  substituted  in  her  person 
and  stead;  and,  a  jury  having  been  waived,  the  case  was  sub- 
mitted to  the  court  below  upon  all  the  evidence  and  the  ex- 
hibits, the  court  finding  judgment  for  the  plaintiff  below. 
Error  is  prosecuted  from  that  judgment.  There  are  a  number 
of  errors  assigned,  only  a  few  of  which  are  relied  upon. 

In  the  first  place  it  is  claimed  by  the  defendant  in  error 
that  the  plaintiff  in  error,  David  II.  Evans,  having  no  insurable 
interest  in  the  life  of  Georgia  Hamilton,  that  she  could  not  make 
him  a  beneficiary,  either  by  assignment  or  otherwise.  It  is 
claimed, -however,  on  behalf  of  the  defendant  in  error,  that  the 
Supreme  Court  of  Ohio  has  decided  that  questiop. 

There  Is  a  straight  and  square  conflict  in  the  authorities  in 
the  courts  of  the  various  states  as  to  whether  or  not  a  person 
not  having  an  insurable  interest  in  the  life  of  the  insured  can 
take  and  accept,  by  assignment  of  or  original  policy  taken  out 
in  the  first  place. upon  the  life  of  the  insured— that  no  person 
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except  those  who  are  related  by  blood  or  affinity  or  who  are  the 
creditors  or  the  sureties  of  the  insured  and  those  having  some 
insurable  interest  in  the  life  of  the  person  insured  can  take  a 
transfer  or  assignment  of  the  policy. 

The  largest  number  of  the  state  courts  of  the  Union  (a  collec- 
tion of  cases  is  made  in  Elliott  on  Insurance)  seems  to  be  in 
favor  of  the  doctrine  that  a  policy  of  life  insurance  is  like 
any  other  chose  in  action,  and  may  pass  by  assignment,  re- 
gardless of  the  insurable  interest  that  the  assignee  may  have  in 
the  life  of  the  insured.  The  United  States  Supreme  Court  and 
the  federal  courts  generally,  and  quite  a  number  of  state  courts, 
hold  to  the  other  proposition  and  principle,  that  no  person  ex- 
cept those  having  insurable  interest  in  the  life  of  the  insured 
can  take  such  an  assignment  of  a  policy;  that  it  is  a  wagering 
contract;  that  it  is  against  public  policy,  and  therefore  void; 
that  it  stimulates  and  creates  a  desire  on  the  part  of  the  persons 
receiving  the  assignment  that  the  death  of  the  insured  may  be 
hastened.  And  it  is  set  out  by  the  authorities  that  claim  the 
opposite  doctrine  that  the  persons  who  stand  in  the  relation  to 
the  insured  growing  out  of  affinity  or  contingent  affinity,  blood, 
or  a  debtor  or  surety,  have  a  tie  that  interests  them  in  the  con- 
tinuation of  the  life  of  the  insured ;  a  sort  of  correlative  propo- 
sition that  offsets  the  interest  or  desire  they  may  have  to  hasten 
the  death  of  the  insured. 

It  is  claimed,  however,  that  the  Supreme  Court  of  Ohio,  in 
the  case  of  Eckel  v.  Renner,  41  0.  S.,  232,  decides  this  question 
in  favor  of  the  assignment  of  policies  to  those  who  have  no  in- 
surable interest.  It  seems  that,  in  this  case,  a  gentleman  took 
out  a  policy  of  insurance  upon  his  ow^n  life,  for  his  own  benefit, 
and  kept  it  alive  by  the  due  payment  of  premiums,  for  the  sum 
of  one  thousand  dollars.  He  had  neither  wife  nor  child,  but 
became  fond,  'it  is  said,  of  a  child  about  nine  years  of  age,  the 
daughter  of  a  friend  of  his,  and  that  he  assigned  the  policy  to 
her  and  delivered  the  policy  to  her  father  for  her.  He  subse- 
quently died,  during  the  minority  of  the  child.  It  was  held 
that  one  who  has  obtained  a  valid  insurance  upon  his  own  life, 
may  dispose  of  it  as  he  sees  fit  in  the  absence  of  prohibitory  let;- 
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islation,  or  contract  stipulation.  It  is  immaterial,  in  such  case, 
that  the  assignee  has  no  insurable  interest  in  the  life. 

It  will  be  observed,  by  the  facts  already  stated  in  this  case, 
that  they  contain  no  element  of  traffic  or  contract  relation  or 
burdens  assumed  on  the  part  of  the  donee  or  transferree  of  this 
policy  to  the  person  whose  life  was  insured;  that  the  assignor 
paid  all  the  premiums,  both  before  and  after  the  assignment, 
and  delivered  it  to  the  father  of  the  child;  that  the  child  was 
only  nine  years  of  age,  and  was,  at  the  time,  and  perhaps  during 
all  the  time  of  her  minority  and  until  the  decease  of  the  as- 
signor, incapable  of  entertaining  any  desire  for  the  death  of  the 
insured. 

It  will  be  further  observed  that  no  burden  was  cast  upon  the 
assignee,  the  child,  or  the  father  of  the  child,  by  way  of  the  pay- 
ment of  premiums  or  any  other  thing  to  be  performed.  In 
other  words,  that  it  was  purely  and  simply  a  gift  from  the  in- 
sured, who  had  neither  wife  nor  child,  to  this  child  that  he  had 
become  fond  of;  that  the  paper  policy  evidencing  the  gift  itself 
was  delivered  to  the  father,  properly  assigned,  to  be  delivered 
to  the  child  and  for  her.  Therefore  it  would  seem  evident, 
from  the  facts  in  that  case,  that  it  was  simply  the  execution  by 
delivery  of  the  gift  of  the  policy;  no  one  dependent  upon  the 
payment  by  the  insured  of  all  premiums  thereafter;  no  burden 
cast  upon  the  assignee  to  do  anything;  no  contract  or  arrange- 
ment entered  into  by  the  insured  and  the  assiignee,  the  child, 
or  the  father  for  her,  that  he  was  to  do  any  single  thing  by  way 
of  accepting  and  assuming  any  burdens  in  that  relation. 

Now,  this  case  has  often  been  cited  by  courts  and  by  counsel 
in  cases  involving  the  delivery  of  gifts  from  donor  to  donee  as 
showing  when  the  delivery  takes  place,  in  fact,  as  often  cited 
for  that  purpose  as  any  other;  while  in  the  text-books  on  in- 
surance it  is  cited  as  authority  in  Ohio  for  the  proposition  that 
one  having  no  insurable  interest  may  take,  by  assignment,  a 
policy  of  insurance.  But  it  will  be  observed  that  the  holding  of 
the  court  goes  beyond  the  facts  in  the  case.  It  may  be  further 
observed  that  the  court  in  the  case  did  not  publish  any  syllabus 
to  the  case;  and,  as  we  all  know,  the  syllabus  contains  the  law 
of  any  case  decided  since,  I  believe,  the  5th  Ohio  Statutes.    No 
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syllabus  appears  in  any  publis:hed  reports  of  this  case.  I  have 
given,  substantially,  the  whole  of  the  case— a  case  of  such  im- 
portance that  if  the  Supreme  Court  intended  to  lay  down  such 
an  important  rule  in  regard  to  the  transfer  of  life  insurance 
policies,  it  would  seem  that  some  consideration  would  have  been 
given  to  the  case;  a  fuller  statement  made;  the  syllabus  would 
have  been  published  and  the  authorities  more  or  less  reviewed. 
We  must  take  all  decisions  of  all  courts  as  referring  to  partic- 
ular facts  that  they  have  under  consideration ;  and,  as  I  have 
before  related,-  the  facts  in  thLs  case  did  not  warrant  the  court, 
nor  perhaps  did  the  court  intend  to  lay  down  the  general  rule 
in  regard  to  the  transfer  of  life  insurance  policies.  At  least, 
the  facts  did  not  warrant  it. 

We  are,  therefore,  of  the  opinion  that  so  far  as  that  ease  is 
concerned  and  the  facts  stated  upon  which  the  decision  is  based, 
it  does  not  contain  a  statement  of  the  law  of  Ohio  on  that  sub- 
ject. Being,  therefore,  without  any  recognized  authority,  as 
we  view  it,  in  Ohio,  in  regard  to  the  assignment  of  such  poli- 
cies to  persons  having  no  interest  in  the  life  of  the' insured,  the 
matter  rests  with  this  court  as  an  initial  proposition.  And, 
there  being  a  conflict  of  authorities  in  the  different  states  of  the 
Union— a  square  conflict— in  regard  to  it,  we  should  be  gov- 
erned more  by  the  reason  and  logic  of  the  different  propo- 
sitions than  by  the  decided  cases,  unless  their  reasons  appeal 
to  us.  Therefore,  it  is  not  in  the  number  of  decided  casees  we 
must  look  to  find  the  true  principle  which  should  govern,  but 
rather  to  the  right  reason  and  the  better  reason  and  the  better 
logic  that  underlies  the  truth  to  be  decided.  , 

As  we  said  before,  and  as  set  out  by  Justice  Field  in  deciding 
the  case  of  Warnock  v.  Davis,  reported  in  104  U.  S.,  783,  de- 
cided in  1882,  persons  who  take  out  and  who  become  the  as- 
signees of  the  policy  of  insurance  upon  the  life  of  another  in 
whose  life  they  have  no  interest,  no  interest  by  blood,  love,  nat- 
ural aflfection,  by  debt  created,  or  a  surety  or  liability  in- 
curred which  would  offset  the  desire  on  the  part  of  the  assignee 
to  hasten  the  death  of  the  insured,  rest  their  interest  upon 
nothing  but  a  speculative  or  wagering  basis. 
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Take  the  facts  in  this  case.  The  plaintiff  in  error,  Mr.  Evans, 
according  to  his  own  statement,  was  to  receive  these  policies, 
and  to  receive  them  upon  this  condition:  That  he  was  to  pay 
the  premiums  on  the  policies  during  her  life  and,  at  her  death, 
he  was  to  bury  her  and  disinter  the  bodies  of  her  mother  and 
sister  and  brother  I  believe,  w^ho  were  buried  in  the  old 
Kelly  cemetery,  and  transfer  them  to  the  new  cemetery.  There 
was  a  direct  contract — the  contract  that  he  was  to  have  these 
IK)licies  after  those  expenses  were  paid  out  of  the  policies. 

All  in  excess  of  the  money  that  he  paid  out,  or  that  he  would 
have  paid  out  after  the  death  of  the  insured,  Georgia  Hamilton 
]Moore,  in  burying  her  and  removing  the  bodies  of  her  mother 
and  other  members  of  her  family— the  balance  was  to  be  his. 
Now,  as  Justice  Field  says,  all  over  and  above  this  actual  outlay 
rested  in— ^What?  A  pure  speculation,  a  wagering,  if  you 
please,  upon  her  death.  No  tie  of  relationship,  no  blood,  no 
natural  love  or  affection,  no  debt,  no  surety  upon  which  she 
was  bound  for  her  debt,  no  obligation  in  the  world  rested  upon 
him,  outside  of  the  premiums  that  he  might  pay  and  these 
other  debts  for  the  transferring  of  the  bodies  and  her  burial; 
and  as  to  what  was  over  and  above  that,  it  was  simply 
speculative  and  wagering,  depending  upon  her  death,  and  he, 
Evans,  w'ould  have  a  direct  interest  in  hastening  her  death. 
As  in  other  cases  just  like  this,  we  have  the  same  spectacle  in 
the  court  here  of  a  woman  insured,  in  failing  health,  for  some 
time  before  she  died  afflicted  with  consumption,  all  parties  and 
she  herself  knowing  that  it  was  only  a  question  of  a  short  time 
when  she  must  die;  and  then  we  have  the  unseemly  spectacle 
that  we  have  had  in  this  case  in  this  court,  of  a  fight  before 
the  death  of  the  insured  for  the  money. 

Now,  to  prevent  such  things  as  that,  to  prevent  this  specu- 
lati<m,  this  wa;gering,  the  healthy  rule,  as  we  think,  has  been 
adopted  by  the  United  States  Supreme  Court  and  the  federal 
courts,  by  which  they  say  that  a  person  having  no  insurable  in- 
terest, a  stranger  to  the  blood,  to  whom  no  debt  is  owing  by  the 
insured,  no  surety  or  other  contract  obligation  by  the  assignee 
for  the  insured  by  which  to  offset  the  desire  on  the  part  of  the 
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transferree  to  hasten  the  death  of  the  insured — that  under  such 
circumstances  it  seems  to  us  that  the  better  rule,  the  rule  of  pub- 
lic policy,  the  rule  which  would  forbid  and  shut  out  just  such 
cases  as  the  one  we  have  now  before  us,  is  the  wise  and  beneficent 
rule  baaed  upon  principles  of  public  policy.  That  no  person  should 
be  allowed  to  speculate  or  wager  upon  the  death  of  another, 
and  then  do  those  things  or  create  a  desire  in  the  breast  of  the 
assignee  of  the  person  insured  where  he  would  reap  the  direct 
money  value  should  death  be  brought  about. 

Now,  it  is  useless  for  us  to  go  over  the  authorities.  May  and 
Elliott  on  Insurance  both  lay  down  both  principles  and  give 
the  authorities  and  states  that  hold  them,  and  it  would  be  useless 
for  us  to  go  over  the  authorities  pro  and  co)i.  They  come  down 
simply  to  the  one  simple,  naked  proposition.  It  is  said  by  coun- 
sel that  the  case  of  Eckel  v.  Renner  has  become  the  rule,  as  it 
were,  in  regard  to  life  insurance  policies  in  Ohio,  and  that  they 
have  since  that  case  was  decided  been  transferred  ad  libitum, 
the  same  as  any  other  chose  in  action  is  assigned  and  trans- 
ferred; and  that  it  would  interfere  with  the  business  and  com- 
mercial trade  that  has  already  been  instituted,  and  the  business 
relations  of  the  people  between  the  insured  and  the  assignee, 
or  those  holding  policies  would  be  disturbed.  We  can  not  hold 
to  that  view  for  the  reason  that  the  view  we  do  hold  makes  safe 
and  sound  and  whole  any  person  who  has  advanced  money  under 
circumstances  like  this  in  regard  to  policies,  and  that  he  must 
be  paid  his  advancement,  together  with  six  per  cent,  interest. 
And  certainly  if  those  advancing  or  trading  in  policies  get 
back  what  they  have  paid,  with  the  usual  interest,  they  can  not 
complain  and  would  be  protected. 

Now,  it  is  hardly  necessary  for  the  court  to  go  into  an  exam- 
ination of  this  record,  but  we  will  examine  one  or  two  excep- 
tions, briefly.  Mr.  O 'Shaughnessy  was  called  as  a  witness  for 
defendant.  On  page  twenty-nine  of  the  record  he  was  asked 
this  question:  '*I  will  ask  you  if  Mr.  Hamilton  said  anything 
with  reference  to  the  change  of  beneficiary  and  transfer  of  the 
policies?  What  did  he  say?'*  Objection  was  made  by  the  de- 
fendant and  the  objection  sustained.  Counsel  for  defendant 
stated  that  they  expected  witu^s?  tQ  state  th&t  Mr,  Jlnmilton, 
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beneficiary  under  one  of  the  policies,  was  present  and  consented 
to  the  change,  and  stated  that  he  had  been  advising  his  daughter 
to  make  the  change.  He  was  then  asked,  substantially,  the  same 
question;  to  which  he  testified  that  Mr.  Hamilton  said  he  had 
been  advising  his  daughter  to  turn  them  over  to  Mr.  Evans; 
it  was  the  best  thing  she  could  do,  for  he  couldn't  help  her  and 
the  boy  couldn't  help  her,  and  he  knew  that  Evans  would  treat 
them  right.  The  question  that  was  answered  was,  substan- 
tially, the  one  that  the  court  ruled  out. 

On  page  thirty-one,  on  re-direct  examination,  the  same  wit- 
ness was  asked:  **I  will  ask  you  if  in  that  conversation  Mr. 
Hamilton  made  this  statement,  in  answer  to  a  question  from 
me,  whether  he  knew  what  the  agreement  was  between  Georgia 
and  Evans:  *It  was  the  understanding  that  he  was  to  pay  the 
doctor  bill  and  the  funeral  expenses,  and  buy  a  lot  in  Woodland 
and  also  give  me  money  to  raise  my  people  in  Kelly's  graveyard 
—five  up  there.'  Did  you  hear  him  make  that  statement!" 
Objection  by  defendant  and  objection  sustained.  Then  the 
following  question:  **I  will  ask  you  if  you  heard  him  say  in 
that  same  conversation,  in  answer  to  this  question:  *You  never 
heard  the  agreement  between  Georgia  and  Dice?'  If  he  said,  *I 
heard  it  talked  over  in  the  house  frequently.'  "  And  then  this 
question  was  asked  him:  '*  *What  do  you  say  it  was?*  And  did 
he  say,  *IIe  was  to  pay  the  doctor  bill.  You  expect  a  person  to 
be  sick  before  they  die.  And  give  her  a  first-class  funeral; 
buy  a  lot  in  Woodland  and  raise  my  family  or  give  me  money  to 
raise  my  family  and  take  them  to  Woodland.  Three  boys; 
small  fellows.'  Did  he  say  that?"  And  the  answer  was  **Yes, 
sir;  he  did."  That  is  substantially  the  same  quqestion  as  be- 
fore, the  same  purport  and  meaning ;  and  no  substantial  preju- 
dice could  arise. 

This  question  was  asked  of  Mary  Barron :  * '  State  to  the  court 
what  that  conversation  was."  (This  is  a  conversation  she  had 
with  the  deceased.)  **A.  I  asked  her  if  her  being  married 
now  would  make  any  difference  with  these  policies,  and  she  said 
*No,  she  didn't  think  so.'  "  This  answer,  on  motion  of  plaintiff, 
was  excluded.  That,  it  appears  to  the  court,  was  not  substan- 
tially evidence,  but  simply  an  opinion  that  she  expressed,  that 
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she  didn't  think  her  marriage  would  have  anything  to  do  with 
the  policies. 

On  page  fifty-seven  Mrs.  Mayne  testified  that  Mr.  Moore 
came  to  her  house  and  they  had  a  conversation  something  like 
this :  '  ^  He  came  to  my  house  and  told  me  his  reasons  for  coming. 
I  says  *I  can't  go  and  testify  a  thing  in  your  favor.'  And  he 
says  *you  can  swear  I  was  good  to  my  wife,'  and  I  says,  *Yes, 
I  can;  but  that  has  nothing  to  do  with  Evans  carrying  this 
insurance  long  before  you  knew  that  family.'  I  says,  *You  was 
only  married  to  her  such  a  few  months,  why  do  you  want  what 
is  rightfully  Mr.  Evans'  V  And  he  says,  *I  took  out  insurance 
for  my  wife  after  I  married  her.  That  is  why  I  want  her  in- 
surance.'   That's  just  the  conversation  we  had." 

Now,  that  did  not  bear  upon  any  issue  in  the  case.  It  was 
simply  a  conversation  as  to  what  she  knew;  and  nothing  was 
expressed  in  the  conversation  of  any  material  value,  reflecting 
upon  the  issues  in  the  case. 

On  page  fifty-eight,  the  funeral  director  was  called  and  asked 
whether  or  not  Evans  had  come  to  make  any  arrangements, 
after  the  death  of  Mrs.  Moore,  as  to  her  funeral,  and  the  court 
excluded  it.  There  was  no  contest,  so  far  as  the  issues  in  this 
case  are  concerned,  as  to  the  fact  that  Evans  was  ready  and 
willing  to  perform  his  part  of  the  contract.  No  issue  was  made 
as  to  that  anywhere  in  the  evidence;  and  the  evidence  being 
objected  to  and  then  offered  on  the  part  of  Evans  aj?ain  when 
Evans  testified,  was  then  excluded  by  a  remark  of  the  court 
that  it  didn't  make  any  difference,  it  seems  to  us  it  would  not; 
because,  by  the  objection,  the  defendant  himself  would  be  es- 
topped from  afterwards  claiming  that  no  effort  was  made  on  the 
part  of  Evans  to  carry  out  his  promise  to  bury  the  deceased. 

Now,  there  has  been  a  great  deal  of  argument  here  as  to  the 
question  whether  or  not  this  judgment  was  against  the  manifest 
weight  of  the  evidence.  As  to  that,  we  have  but  little  to  say. 
We  might  ga  over  all  this  evidence  in  detail,  and  at  the  same 
time  would  not  express  our  opinion  upon  the  subject  any  clearer 
than  to  say  we  have  listened  patiently  and  have  read  consider- 
able of  the  testimony  outside  of  that  read  by  the  attorneys,  in 
our  consultation.    The  whole  case  of  the  plaintiff  below  rested 
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upon  the  testimony  of  Mr.  Hamilton,  the  old  gentleman.  His 
testimony  is  indefinite  as  to  the  time  the  conversation  took  place 
or  where  it  took  place ;  but  he  does  say  that  he  heard  it,  and 
that  Evans  agreed  with  his  daughter  at  that  time  that  he  would 
take  the  policies,  and  he  was  to  bury  her  and  take  up  the  bodies 
of  his  wife  and  three  little  children  from  the  old  Kelly  cemetery 
and  remove  them;  and  she  had  the  right  to  have  the  policies 
returned  at  any  time  during  her  life,  upon  her  demand,  and 
upon  her  paying  to  him  what  he  had  expended,  together  with 
eight  per  cent,  interest. 

If  the  old  gentleman  is  to  be  believed,  this  would  probably 
make  out  the  case.  But,  as  opposed  to  this  is  the  declaration, 
or  the  declarations,  of  the  deceased,  Oeorgia  Hamilton,  as  to 
what  the  contract  was;  the  testimony  of  Mr.  Evans  as  to  what 
it  was ;  and  the  larger  number  of  witnesses  who  testified  by  way 
of  contradiction  to  Mr.  Hamilton  and  what  Mr.  Hamilton  said, 
up  in  the  office  of  Mr.  Belcher,  where  he  made  no  such  claim 
as  that  the  policies  were  to  be  returned  to  her  in  her  lifetime, 
upon  her  demand,  and  that  she  was  to  pay  Evans  what  he  had 
paid  out,  together  with  eight  per  cent,  interest.  No'  mention 
was  made  of  that  in  any  conversation  detailed  by  any  witness 
with  ^Ir.  Hamilton;  but  he  always  stopped  short  of  that  and 
said  that  he  was  to  pay  the  funeral  expenses  and  to  disinter 
the  bodies  of  his  wife  and  children  and  to  pay  her  doctor  bill. 

It  devolved  upon  the  plaintiflP  below  to  make  out  his  case  by 
preponderance  of  the  evidence ;  and  if  we  were  deciding  the 
ease,  we  would  have  to  say  it  was  manifestly  against  the  weight 
of  the  evidence  and  would  so  do.  But  for  the  ruling  of  the  court 
upon  the  proposition  of  the  law.  the  case  would  be  reversed. 
As  it  is,  the  case  will  be  affirmed. 
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EPILEPSY  AS  A  RESULT  OF  INJURIES. 

[Circuit  Court  of  Lorain  County.] 

The  Cleveland  &  Southwestern  Traction  Company  v. 

Harry  Hamner. 

Decided,  October  6,  1905. 

Damages — For  Personal  Injuries — Epilepsy  as  an  Element — What  the 
Jury  Must  Find — Charge  of  Court, 

In  a  suit  for  damages  for  personal  injuries,  there  can  be  no  recovery 
on  account  of  epilepsy  from  which  the  patient  claims  to  be  sufTerlng, 
but  no  mention  of  which  Is  made  In  the  petition,  unless  the  Jury 
find  that  epilepsy  is  a  natural  and  ordinary  result  of  the  injuries 
averred,  and  also  that  the  epilepsy,  if  any,  from  which  plaintiff 
suffers  is  a  result  of  the  injuries  sustained. 

Henry,  J. ;  Winch,  J.,  and  Marvin,  J.,  concur. 

This  is  a  personal  injury  damage  case.  Hamner  was  a  pas- 
senger and  hurt  in  a  collision.  He  recovered  a  large  judgment 
which  the  traction  company  here  seeks  to  reverse.  We  shall 
discuss  only  one  or  ijwo  of  the  assignments  of  error,  the  others 
being  in  our  opinion  clearly  unfounded. 

It  is  complained  that  although  epilepsy  was  not  mentioned  in 
the  petition's  recital  of  Hamner 's  injuries,  evidence  thereof 
was  admitted,  and  the  jury  under  the  charge  was  permitted  to 
consider  it  as  an  element  of  damages,  and  that,  too,  whether 
they  found  that  it  was  the  actual  result,  or  merely  a  natural 
and  probable  consequence,  of  the  initial  injury. 

Of  course,  the  petition's  enumeration  of  consequential  injuries 
must  be  held  to  be  exclusive  of  any  and  every  such  injury  that 
is  not  a  natural  and  probable  result  of  those  expressly  mentioned. 

Whether  epilepsy  was  such  a  natural  and  probable  result, 
was,  therefore,  a  preliminary  question  for  the  jury  under  the 
evidence  rightly  admitted  in  that  behalf. 

In  case  they  found  epilepsy  to  be  an  ordinary  consequence  of 
the  injuries  averred,  they  should  have  been  directed  to  find 
whether  the  plaintiff's  epilepsy,  if  any,  did  in  fact  result  from 
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any  of  the  injuries  mentioned  in  his  petition  and  actuiflly  suf- 
fered by  him. 

Instead  of  thus  marshaling  these  propositions  in  due  subor- 
dination, the  court  charged  that  they  were  alternative  conditions 
of  recovery  for  epilepsy  as  an  element  of  plaintiff's  damages, 
saying  in  substance  that  plaintiff  might  recover  therefor  if  it 
were  either  the  actual  result,  or  merely  a  natural  and  probable 
consequence. 

I  quote  from  page  31  of  the  bill  of  exceptions  the  court's 
charge  on  this  point: 

**If  you  find  that  the  plaintiff  has  the  disease  of  epilepsy, 
I  say  to  you,  that  the  defendant  is  not  liable  therefor,  unless 
you  find  that  such  disease  is  the  direct  result  of  the  injury  re- 
ceived by  plaintiff,  or  is  a  probable  and  natural  consequence 
of  the  injury  caused  to  plaintiff  by  defendant's  negligence, 
and  one  which,  according  to  common  experience  and  the  usual 
course  of  events,  might  reasonably  huve  been  anticipated.  And 
if,  on  this  subject  the  evidence  is  so  evenly  balanced  that  you 
are  unable  to  say  what  the  truth  is  in  that  behalf,  or  if  you 
find  that  said  disease  was  not  the  direct  result  of  said  injury 
and  was  not  a  probable  and  natural  consequence  of  such  injury, 
and  one  which,  according  to  common  experience  and  the  usual 
course  of  events  might  reasonably  have  been  anticipated,  then 
the  plaintiff  has  failed  to  sustain  the  burden  which  the  law  re- 
quires, and  you  should  not  allow  damages  for  the  plaintiff  hav- 
ing such  disease,  if  you  find  he  has  such  disease. 

'*But,  if  you  find  plaintiff  has  such  disease,  and  that  it  is  the 
direct  result  of  the  injuries  received  by  the  plaintiff,  or  that  it 
IS  a  probable  or  natural  consequence  of  injuries  received  by 
plaintiff  in  said  collision,  aod  one  which,  according  to  common 
experience  and  the  usual  course  of  events  might  reasonably  have 
been  anticipated,  then  you  should  consider  this  fact  in  assessing 
damages.'' 

The  jury  was  thus  erroneously  permitted  to  award  plaintiff 
damages  for  epilepsy,  even  though  they  should  find  that  it  was 
not  an  actual  consequence  of  the  accident. 

For  this  error  in  charging  the  jury  the  judgment  is  reversed 
and  the  cause  remanded. 

W.  W.  Boynton  and  C.  W.  Collister,  for  plaintiff  .in  error. 

Skiles,  Oreen  &  Skiles  and  Lee  Strowp,  for  defendant  in  error. 
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CUSTODY  OF  CHILDREN  IN  DIVORCE  PROCEEDINGS. 

[Circuit  Court  of  Hamilton  County.] 

Graviess  v.  Graviess. 

Decided,  November  15,  1905. 

Divorce — Custody  of  Children — Material  Advantages  not  Controlling — 
Discretion  of  Court  With  Reference  Thereto — Attitude  of  Reviewing 
Court  as  to — Continuing  Jurisdiction  of  Trial  Court. 

1.  The  continuing  Jurisdiction  which  is  vested  in  the  court  of  com- 

mon pleas  with  reference  to  the  custody  of  children  for  the  pur- 
pose of  modifying  orders  in  divorce  proceedings  does  not  authorize 
a  re-hearing  of  a  matter  theretofore  submitted  and  determined,  but 
is  only  to  be  called  Into  exercise  when  a  substantial  change  in  the 
condition  of  Che  parties  requires  a  modification  of  the  former  order. 

2.  The  discretion  vested  in  a  trial  court  with  reference  to  the  custody 

of  children  will  not  be  inquired  into  by  a  reviewing  court,  except 
on  a  charge  of  abuse  of  discretion  or  that  a  grave  mistake  has  been 
made. 

3.  The  afflueZTce  of  relatives  who  owe  the  children  no  duty  is  not  con- 

trolling as  against  the  care  and  interest  of  their  mother. 

Jelke,  p.  J. ;  Swing,  J.,  and  Qifpen,  J.,  concur. 

Tliis  is  a  proceeding  in  error  prosecuted  to  an  order  of  the 
court  of  common  pleas,  made  January  17,  1905,  modifying  a 
former  decree  of  that  court  as  to  the  custody  of  children. 

On  November  26,  1901,  the  court  of  common  pleas  decreed  a 
divorce  b^ween  George  F.  Graviess  and  Elizabeth  Graviess 
for  the  aggression  of  the  husband,  and  in  that  decree  confided 
the  care,  custody,  education  and  control  of  the  children,  Helen, 
Alice  and  Edna,  to  the  wife.  In  violation  of  this  order  said 
George  P.  Graviess  took  the  children  out  of  the  jurisdiction 
of  the  court  but  soon  thereafter  returned  the  child,  Helen,  to  its 
mother.  In  January,  1905,  said  George  F.  Graviess  havipg  re- 
turned to  and  within  the  jurisdiction  of  said  court  of  common 
pleas,  was  brought  before  that  tribunal  for  contempt,  and  fined 
and  punished  therefor ;  and  the  matter  of  the  custody  and  care 
of  the  minor  children  came  on  for  consideration  under  a  motion 
to  modify  the  former  decree.  It  is  error  to  the  order  made  upon 
this  motion  that  is  under  consideration  here,  and  the  chief 
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ground  of  error  alleged  is  that  said  order  and  decree  is  con- 
trary to  and  against  the  weight  of  the  evidence  introduced  at 
this  latter  hearing. 

The  care  and  custody  of  children  in  divorce  proceedings  is  a 
continuing  matter  in  the  trial  court,  and  one  which  addresses  it- 
self to  the  sound  discretion  of  that  court.  When  that  discretion  is 
exercised,  a  reviewing  court  is  very  loath  to  disturb  or  interfere 
with  any  order.  It  is  said  that  such  order  will  only  be  inquired 
into  on  a  charge  of  abuse  of  discretion.  While  we  do  not  like  to 
say  in  this  case  that  the  discretion  vested  in  the  trial  court  has 
been  abused,  we  are  impressed  by  the  record  that  a  grave  mistake 
has  been  made.  The  continuing  jurisdiction  of  a  court  of  com- 
mon pleas  in  the  matter  of  the  custody  of  children,  does  not 
mean  that  that  court  may  change  its  former  orders  and  decrees 
dt  any  time  because  the  court  may  have  changed  its  mind.  This 
continuing  jurisdiction  to  modify  former  orders  is  not  to  be  used 
for  the  purpose  of  a  re-hearing  of  the  matter  theretofore  submit- 
ted and  adjudicated,  but  is  only  to  be  called  into  exercise  when  a 
substantial  change  has  taken  place  in  the  condition  of  the  parties, 
which  would  call  for  and  require  a  modification  of  the  former 
order.  See  case  of  Pfau  v.  Pfau,  8th  C.  C,  page  87;  opinion 
per  Smith,-  J.,  of  this  court. 

Again,  at  this  latter  hearing,  it  seems  to  us  that  an  undue  and 
exaggerated  consideration  was  given  to  the  wealth  and  affluence 
of  the  married  sister  of  the  said  George  F.  (jraviess.  The  mere 
fact  that  through  the  prosperity  of  relatives  and  connections, 
who  owed  the  said  George  F.  Graviess  no  duty,  and  absolutely 
no  duty  to  these  minor  children,  superior  advantages  could  be 
afforded  them,  furnishes  little  or  no  reason  for  taking  them  away 
from  the  mother  to  whose  care  they  had  been  confided.  Of  course 
material  advantages  may  be  somewhat  considered,  but  they  are 
not  controlling,  and  the  mother's  care  and  influence  in  this  case, 
we  think,  should  have  outweighed  them. 

We  are  therefore  of  the  opinion  that  the  order  of  January  17, 
1905,  should  be  reversed,  and  this  cause  remanded  to  the  court 
of  common  pleas  for  further  examinqlion  and  consideration. 

E.  T.  Brown,  for  plaintiff  in  error. 

E*  M*  Bdlardf  oojitra. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       187 

1905.  ]  Lucas  Countv. 


INJUKY  TO  AN  EMPLOYE  PROM  A  KNOWN  DANGEK. 

[Circuit  Court  of  Lucas  County.] 

Henry  Marshka  v.  Republic  Iron  &  Steel  Company. 

Decided,  October  21,  1905. 

Master  and  Servant — Negligence — Knovm  Danger  in  Operating  a  Ma- 
chine— Assurance  of  Foreman  that  Work  is  Safe — Not  Binding  on 
the  Master,  When, 

Wtiere  a  peril  which  can  be  easily  apprehended  attaches  to  the  oper- 
ation of  a  machine  that  is  in  good  order,  and  it  appears  that  the 
operator  understood  the  danger,  the  fact  that  his  foreman  on  a 
previous  occasion,  when  the  machine  may  have  been  running  at 
a  different  rata  of  speed  and  at  work  on  different  material,  ex- 
pressed the  opinion  that  the  work  was  safe,  does  not  render  the 
master  liable  for  an  injury  to  the  operator  from  the  apprehended 
danger;  and  the  taking  of  a  case  from  the  Jury  under  such  cir- 
cumstances does  not  constitute  error.  {Van  Duzen  Oas  Co.  v. 
Schelies,  61  O.  S.,  298,  distinguished.) 

WiLDMAN,  J. ;  Haynes,  J.,  and  Parker,  J.,  concur. 

The  plaintiff  in  error,  who  was  plaintiff  below,  brought  a  suit 
against  the  defendant,  claiming  a  verdict  because  of  a  certain 
injury  sustained,  as  he  claimed  in  his  petition,  by  reason  of  the 
negligence  of  the  defendant.  The  plaintiff  was  an  employe  of 
the  defendant  and  was  engaged  in  the  operation  of  a  certain 
machine  or  device  designed  for  cutting  iron  in  the  shop  or 
factory  of  the  defendant ;  and  while  so  engaged  on  the  2Gth  day 
of  March,  1904,  he  sustained  the  injury  described  in  his. peti- 
tion. He  was  engaged  in  cutting  two  pieces  of  iron  fastened 
together  by  bolts  ait  the  ends;  and  'he  alleges  in  his  petition  that 
to  attempt  to  cut  two  pieces  of  iron  so  bolted  together  was 
dangerous;  that  he  was  unaware  of  that  fact;  that  he  had  been 
instructed  by  a  superior  employe  representing  the  company 
that  the  work  could  be  conducted  without  hazard. 

To  state  the  m-aitter  a  little  more  specifically,  he  alleges  that 
^^me  time  prior  to  the  26th  day  of  March,  1904,  the  date  of 
his  injury,  the  defendant  company  had  pieces  of  iron  so  bolted 

together  placed  with  other  material,  which  the  plaintiff  was 
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required  to  cut;  that  the  plaintiff  told  the'  superintendent 
and  foreman  over  him  and  in  charge  of  his  work,  that  he  feared 
that  he  might  receive  injury  in  attempting  to  cut  two  pieces 
of  iron  fastened  together;  that  said  superintendent  and  fore- 
man told  plaintiff  that  there  was  no  danger  in  doing  said  work 
aiid  requested  and  required  plaintiff  to  continue  to  do  said  work, 
and  then  he  alleges  that  in  the  operation  of  the  machine  on  the 
day  of  the.  injury  and  while  so  engaged  in  cutting  iron  he  was 
required  to  cut  two  pieces  of  iron  so  fastened  together;  that 
while  so  doing  said  pieces  of  iron  flew  from  the  machine  in  such 
manner  aa  to  strike  plaintiff's  right  hand  and  fracture  both 
bones  thereof  between  the  wrist  and  elbow.  He  alleges  that  the 
defendant  was  careless  and  negligent  in  requiring  and  request- 
ing plaintiff  to  cut  two  pieces  of  iron  so  bolted  together.  He 
says  that  he  did  not  know  and  had  no  means  of  knowing  of 
the  danger  to  which  he  was  exposed  and  continued  to  work 
relying  upon  the  assurance  of  his  superior  that  the  same  was 
safe;  that  the  defendant  knew,  or  by  the  exercise  of  ordinaiy 
care  should  have  known,  that  to  require  the  plaintiff  to  cut  two 
pieces  of  iron  so  bolted  together  in  said  machine  would  expose 
plaintiff  to  the  danger  of  receiving  bodily  injury. 

After  the  introduction  of  the  plaintiff's  evidence  the  court 
arrested  the  case  from  the  jury  and  directed  a  verdict  for  the 
defendant,  and  to  this  order  and  ruling  exception  was  taken, 
and  the  plaintiff  preserved  his  rig*hts  in  the  usual  form. 

It  appears  by  the  evidence  that  upon  some  previous  occasion 
this  plaintiff  had  received  another  injury  while  operating  the 
same  machine.  It  does  not  appear  as  to  just  how  that  prior 
injury  was  caused,  but  it  also  appears,  and  perhaps  might  fairly 
be  inferred  if  it  did  not  appear,  that  the  plaintiff  had  some 
apprehension  of  injury  at  almoet  all  times  while  operating  this 
machine;  and  indeed,  in  the  very  transaction  which  is  the 
basis  of  this  case,  the  plaintiff  indicated  by  his  conduct,  as  it 
seems  to  us,  a  sort  of  nervousness  or  fear  that  injury  to  him 
might  result  from  his  work.  There  is  no  claim  whatever  of 
any  defect  in  the  machine  itself.  There  is  no  claim  that  there 
was  any  negligence  of  any  kind  on  the  part  of  the  defendant 
company,  except  as  stated  in  the  petition,  **in  requiring  and 
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requesting  plaintiff  to  cut  t»he  two  pieces  of  iron  so  bolted  to- 
gether.'' There  is  no  other  charge  in  the  petition  tha:t  the  de- 
fendant was  negligent  in  the  giving  of  the  directions  whioh  it 
is  said  the  plaintiff  received.  It  is  alleged,  to  be  sure,  in  the 
petition  that  he  received  assurances  from  the  superior  that 
it  was  safe  to  do  the  work  in  the  manner  described,  or  safe  ta 
cut  two  pieces  of  iron  w^hile  bolted  together ;  but  he  alleges  that 
rather  in  the  way  of  exonerating  himself  frcm  any  charge  cf 
contributory  negligence  than  in  the  way  of  charging  the  de- 
fendant company  with  negligence  in  the  mere  assurance  to  him 
that  it  was  safe  to  do  the  work  in  this  way.  The  only  allegation 
of  negligence  as  against  the  defendant  company  that  I  can  find 
in  the  petition  is  the  allegation  that  the  defendant  was  care- 
less and  negligent  in  requiring  or  requesting  him  to  cut  twD 
pieces  of  iron  so  bolted  together. 

Now  we  think  this  was  a  danger  incident  to  the  business; 
that  the  danger  was  reasonably  apparent ;  that  the  plaintiff  did 
apprehend  it;  and,  unless  the  case  is  analogous  to  that  found 
in  one  of  the  decisions  by  our  Supreme  Court,  the  Van  Duzeti 
case,  the  plaintiff  would  not  be  entitled  to  recover.  The  Van 
Duzen  case,  reported  in  the  61st  Ohio  St.,  page  298,  laid 
down  a  general  proposition,  which  has  been  not  seldom  misap- 
plied by  counsel  in  the  trial  of  personal  injury  cases,  and  an 
effort  has  been  made  to  extend  the  doctrine  therein  expressed 
to  cases  which  do  not  stand  on  all  fours  with  the  case  in  whica 
the  doctrine  was  enunciated.  That  was  a  case  where  the  person 
injured  had  been  peremptorily  directed  to  go  into  a  place  or 
danger,  and  the  Supreme  Court  held  in  substance — I  have  not 
the  case  now  before  me — that  where  the  danger  was  not  so  obvi- 
ous as  to  have  prevented  any  man  of  ©"binary  prudence  from 
obeying  the  order  to  do  the  hazardous  work,  he  would  not  bo 
prevented  from  i^ecovering  against  th^  company  giving  the 
direction  to  do  the  work,  notwithstanding  the  fact  that  the  dan- 
•ger  was  not  a  concealed  danger. 

I  have  before  me  the  case  of  Cleveland  v.  Wolf,  decided  by 
the  Cuyahoga  Circuit  Court  in  November,  1903,  and  reported  in 
2  C.  C— N.  S.,  126.  The  syllabus  as  it  appears  in  15  C.  D.,  406, 
is  as  follows : 
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**A  charge  to  the  jury  in  an  action  by  a  servant  against  the 
master  to  recover  for  damages  I'esalting  from  the  negligence 
of  the  latter  is  improper,  which  permits  the  jury  to  conclude 
that  the  servant  would  not  be  guilty  of  negligence,  by  reason 
of  obeying  general  orders  of  the  master,  unless  the  danger  of 
so  doing  was  so  obvious  that  a  man  of  ordinary  prudence  would 
not  have  exposed  himself  to  it,  and  which  wholly  ignores  the 
the  question  of  assumed  risk,  it  appearing  from  the  evidence 
that  plaintiff  was  engaged  at  the  time  in  the  performance  of 
his  usual  and  ordinary  duties  which  he  had  been  engaged  ia 
for  several  years  for  the  master,  and  it  also  further  appearing 
•  that  no  special  or  peremptory  orders  or  instructions  were  given 
to  the  servant  on  the  particular  occasion.  In  such  case,  the 
court  should  define  the  kind  of  orders  or  instructions  which 
would  relieve  the  servant  from  the  thought,  care  and  scrutiny 
which  he  otherwise  would  be  bound  to  exercise  in  the  discharge 
of  an  ordinary  duty  which  had  in  it  certain  elements  of  danger 
which  he  assumed  while  so  engaged.'* 

The  judge  announcing  the  opinion  says  on  page  128 : 

**  There  was  no  evidence  produced  showing  that  Wolf  was 
peremptorily  ordered  into  the  trench  at  the  time  he  was  hurt, 
lie  himself  says,  upon  cross-examination,  that  he  always  knew 
his  duty  and  went  down  into  the  trench  without  being  told, 
and  that  the  pipe  was  put  in  the  trench  that  day  in  the  same 
way  and  in  the  usual  manner  of  putting  pipes  in  trenches. 
Wolf  had  worked  for  the  city  twelve  or  thirteen  years,  the 
first  five  or  six  years  in  digging  water  pipe  trenches,  and  the 
remainder  of  the  time  in  putting  water  pipes  in  position  at 
the  bottom  of  the  trench  and  connecting  them  together — the 
very  thing  he  started  to  do  when  he  was  injured." 

After  some  consideration  of  these  facts  in  connection  with  the 
rule  announced  in  the  Van  Duz«n  case,  the  court  concludes  that 
the  proper  rule  is  set  forth  by  the  Supreme  Court  in  the  case 
of  Xorthcrn  Railway  Company  v.  Rigby^  69  Ohio  St.,  184.  1 
have  this  case  before  me  and  deem  it  pertinent  to  the  case  at 
bar.  I  quote  the  decision  of  the  court  as  expressed  in  the  sylla»- 
bus: 

**In  the  trial  of  an  action  broughit.  by  an  employe,  against 
a  railway  company,  to  recover  for  injuries  sustained  by  the 
explosion  of  a  car  beater  on  a  passenger  coach,  while  he  was 
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attempting  to  thaw  out  the  frozen  water  pipes,  while  the  car 
was  standing  in  the  yards  of  the  company ;  and  where  the  evi- 
dence tends  to  prove  that  the  heater  was  without  a  steam  guage 
to  the  knowledge  of  the  employe,  and  that  the.  explosion  was 
caused  by  the  use  of  a  solid  plug  in  the  drum  of  the  heater 
instead  of  a  safety  valve,  which  plug  was  put  in  by  the  employe 
a  few  days  before  the  explosion  by  direction  of  his  superior; 
and  where  the  evidence  further  tends  to  prove  that  the  employe 
was  an  experienced  foreman  of  car  repairers  and  familiar  with 
the  system  of  heating  used  on  said  car,  and  with  the  proper 
method  and  means  of  thawing  out  the  water  pipes  when  frozen ; 
and  where  the  only  order  from  the  superior  was  a  telegram  to 
get  the  car  ready  for  use;  to  charge  the  jury  without  further 
explanation,  that  *If  you  find  at  the  time  of  the  explosion  and 
for  several  days  prior  thereto,  there  was  no  safety  valve  in  the 
drum  of  the  Baker  heater  in  ear  22 ;  that  said  safety  valve  had 
been  removed  and  replaced  by  a  solid  plug,  and  that  Rigby 
knew  pf  these  facts  when  he  attempted  to  thaw  out  said  heater 
at  the  time  of  the  explosion  complained  of ;  and  further,  if  you 
find  that  said  explosion  resulted  wholly  from  the  fact  that  said 
drum  had  a  solid  plug  instead  of  a  safety  valve,  then  Rigby 
would  nevertheless  be  entitled  to  recover  in  this  action  if  you 
fincl  by  a  preponderance  of  the  evidence  that  in  attempting  to 
thaw  out  said  heater,  as  he  did,  he  was  acting  in  obedience  to 
a  positive  order  of  his  superior ;  that  a  person  of  ordinary  pru- 
dence would,  under  the  circumstances,  have  obeyed  such  order, 
and  that  in  obeying  such  order  he  used  ordinary  care,'  is  mis- 
leading and  erroneous. 

**  Where  the  superior,  while  absent,  sends  an  order  to  an  em- 
ploye to  perform  certain  work  or  duty,  but  leaves  to  such  em- 
ploye the  selection  of  the  means  and  manner  of  performing  the 
service,  the  doctrine  of  The  Van  Duzcn  Gas  d-  Oasoline  Engine 
Co,  V.  SchelieSf  61  Ohio  St.,  298,  does  not  apply." 

I  will  not  tarry  to  call  attention  to  the  reasoning  of  the  judge 
to  sustain  the  doctrine  laid  down  in  the  syllabus  by  the  court; 
but  it  is  enough  to  say  that  the  case  at  bar  has  many  features 
paralleling  those  in  the  Wolf  case  decided  by  the  Cuyahoga 
Circuit  Court  and  the  case  to  which  I  have  just  referred,  the 
ease  of  Railway  Co.  v.  Righy,  The  plaintiff  in  this  case  had  been 
for  some  time  employed  in  the  operation  of  this  particular  ma- 
chine, and  for  a  period  of  about  six  months  he  was  in  charge 
of  it ;  he  had  had  experience  in  the  cutting  of  different  kinds  of 
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iron,  and  upon  more  than  one  occasion  he  had  had  occasion  to 
cut  bars  or  pieces  of  iron  bolted  together;  and  that  he  clearly 
apprehended  some  hazard  from  the  work  in  which  he  was  em- 
ployed is  very  apparent  from  all  the  evidence.  Now  there  is 
another  circumstance,  which  to  the  mind  of  the  court  makes 
the  ruling  of  the  court  below  entirely  justified  by  the  circum- 
stances here.  As  I  have  said,  the  only  negligence  complained 
of  was  the  giving  the  direction  to  this  man  to  cut  bars  or  pieces 
of  iron  when  bolted  together.  The  evidence  clearly  discloses 
that  the  machine  did  not  at  all  times  and  under  all  circum- 
stances work  alike;  that  is  to  say,  that  the  manner  in  which 
the  machine  would  cut  would  vary  with  the  hardness  of  the 
metal  sought  to  be  cut,  with  perhaps  the  size  or  length  of  the 
pieces  and  some  other  conditions.  It  does  appear  by  the  testi- 
mony that  upon  a  prior  occasion  the  plaintiff  had  been  assured, 
in  substance,  by  one  Jones,  his  superior,  that  the  work  which 
he  was  then  complaining  about  would  be  safe,  and  Jones  went 
on  and  did  it  himself  with  apparent  safety;  he  cut  some  pieces 
of  iron  which  were  bolted  together  without  any  resulting  injury 
to  himself,  and  the  plaintiff  saw  him  do  it;  and  upon  the  as- 
surance that  it  was  safe,  it  is  pojrsible  that  the  plaintiff  con- 
tinued in  the  work  and  thereafter  without  any  instructions 
cut  all  kinds  of  material  when  so  bolted  together.  Whether 
they  were  precisely  like  the  pieces  which  were  cut  by  the  super- 
intendent, Jones,  upon  the  occasion  when  he  gave  the  instructions 
to  the  plaintiff  does  not  appear;  that  assurance,  after  all,  was 
at  the  best  but  an  opinion  of  the  superintendent;  and  the  work 
was  not  so  complicated,  it  was  not  so  difficult  to  ascertain  whether 
it  was  saf"  or  perilous,  as  to  excuse  the  plaintiff  from  any  ob- 
nervation  for  himself.  Il  was  emphasized  to  isome  extent  by 
one  witness  that  while  it  might  be  dangerous  to  cut  steel  when 
so  bolted  together,  it  might  not  be  dangerous  to  cut  iron. 

Now  the  conditicns  when  the  superintendent  gave  the  instruc- 
tions may  have  been  altogether  safe  conditions.  He  did  not 
eay,  so  far  as  the  testimony  discloses,  **You  may  go  on  cutting 
bars  of  iron  at  all  times  and  under  all  circumstances  when  you 
find  them  bolted  together  and  you  can  do  it  with  safety/' 
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There  was  no  ajssurance  of  thai;  kind ;  no  expression  of  opinion 
along  that  line;  but  the  only  expression  was  that,  upon  that 
particular  occasion,  with  tha:t  particular  iron  bolted  together, 
just  as  it  was,  in  the  opinion  of  the  superintendent  it  was  safe 
to  do  the  work.  It  appears  from  the  testimony  of  Marshka  that 
the  iron  which  did  the  injury  was  made  up  of  a  sort  of  srtrap  or 
bar  iron,  and  a  round  or  cylindrical  piece  of  rod  about  an  inch 
in  diameter  which  was  bolted  to  it  ait  the  ends.  The  rod  or 
bar,  whatever  it  was,  that  was  cut  by  the  superintendent,  was 
only  three-quarters  of  an  inch  thick.  It  does  not  seem  to  be  a 
very  great  diflference  and  yet  it  might  be  just  the  difference 
which  would  make  the  one  operation  safe  and  the  other  perilous. 
Again,  the  regulation  of  the  speed  of  the  machine  might  have 
something  to  do  with  the  safety  or  the  peril.  Mr.  Marshka  in 
his  testimony  says  that  he  could  regulate  the  speed  of  the  ma- 
chine. There  are  so  many  circumstances  that  are  to  be  taken 
into  account  in  the  determination  as  to  whether  the  instruc- 
tions were  negligent  or  not,  and  there  was  such  an  utter  failure 
to  show  that  the- conditions  were  precisely  the  same  on  the  day 
in  March  when  Marshka  received  the  injury  and  the  prior  occa- 
sion when  the  superintendent  gave  the  insitruction,  that  the 
court  was  justified  in  not  permitting  the  case  to  go  to  the  jury 
and  allow  the  jury  to  guess  that  the  instruction  was  to  be  con- 
strued as  one  applicable  to  the  work  on  the  day  of  the  injury 
and  with  the  materials  which  were  then  to  be  operated  upon. 
Again,  applying  the  principles  of  the  Wolf  case  and  the  Rigby 
ease  already  cited,  there  was  no  peremptory  order  on  the  day 
of  the  injury  to  go  into  a  place  of  danger ;  he  was  simply  doing 
the  work  as  in  the  Wolf  case,  as  stated  by  Judge  Winch  of  the 
Cuyahoga  Circuit,  in  the  usual  way  of  doing  it,  the  way  l^e  had 
been  accustomed  to  do  it  for  months.  There  was  no  special 
direction  upon  that  occasion.  The  hazard  seems  to  have  been 
altogether  apparent,  and  we  think  that  it  is  the  kind  of  a 
hazard  whioh  was  assumed  when  he  accepted  the  employment, 
and  with  regard  to  which  it  is  to  be  presumed  that  his  com- 
pensation was  fixed.  Under  all  the  circumstances  we  think  that 
the  court  did  not  err  in  arresting  the  case  from  the  jury  and 
directing  a  verdict  for  the  defendant. 
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The  judgment  will  be  affirmed  without  penalty. 

C  A.  Thatcher,  for  plaintiff  in  error. 

Holbrook  &  Monsarrat,  for  defendant  in  error. 


INJURY  WHERE  MORE  THAN  ONE  CAUSE  INTERVENED. 

[Circuit  Court  of  Lucas  County.] 

John  Ziehr  v.  The  Maumee  Paper  Company. 

Decided,  January,  1906. 

Master  and  Servant — Unsafe  Place  to  Work — Slippery  Floor — Machine 

•    Out  of  Order — Concurrent  Cause  of  Accident — Ouessing  at  the  Real 

Cause — Contributory  Negligence — Assumed  Risk — Proximate  Cause 

94  O.  U,  42 — Pleading  as  to  Machinery  Being  Out  of  Order  and 

Promises  to  Repair, 

1.  Where  there  are  concurrent  causes  which  may  have  operated,  in 

combination  or  singly,  to  produce  an  accident,  the  fact  that  the  ma- 
chine at  which  the  plaintiff  was  working  was  out  of  repair  does 
not  furnish  a  sufficient  basis  upon  which  to  ground  a  verdict  in  his 
favor,  where  the  injury  occurred  in  such  a  manner  as  to  render  it 
mere  guess  work  to  say  the  accident  would  not  have  occurred  had 
the  machine  been  in  order. 

2.  Where  concurrent  causes,  as  in  this  case,  are  the  immediate  and  effi- 

cient cause  of  an  injury,  it  is  not  competent  to  take  one  of  them 
away  from  the  other,  and  say  that  it  and  not  the  other  was  the 
proximate  cause  of  the  accident. 

3.  The  provision  of  94  O.  L.,  42,  making  it  negligence  for  a  master  to 

permit  the  use  of  certain  machinery  without  guards  over  it  for  the 
protection  of  operatives,  does  not  make  it  possible  for  an  operative 
to.  recover  for  an  injury  received  in  such  machinery  notwithstand- 
ing his  own  negligence  at  the  time  of  the  accident 

Hull,  J. ;  Parker,  J. ;  and  IIaynes,  J.,  concur. 

This  action  was  brought  by  the  plaintiff,  who  was  an  em- 
ploye of  the  defendant,  the  paper  company,  to  recover  damages 
for  personal  injuries  sustained  while  in  its  employ.  He  was 
injured  while  working  about  a  machine  called  a  ** beater,** 
which  was,  among  other  machines  there,  used  by  the  defendant 
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in  the  manufacture  of  paper.  The  lower  part  of  this  machine 
appears  to  have  been  a  sort  of  tub,  in  which  was  put  the  paper 
to  be  soaked  up  in  order  to  manufacture  other  paper,  and  the 
beater  was  connected  with  this  tub-like  arrangement  and  with 
the  pRwer,  and  was  used  in  beating  up  the  paper  that  was  put 
in  there  into  a  pulp.  At  the  right  and  in  the  tub,  at  or  about 
the  top,  were  two  cogwheels,  one  large  one  and  the  other  smaller 
underneath  used  in  working  the  be.ater ;  and  above  there  was  an 
apparatus  consisting  of  wheels  and  shafts,  which,  when  in  or- 
der, was  used  to  throw  the  beater  out  of  gear  and  leave  the 
upper  cogwheels,  the  large  wheel  out  of  the  tub  and  thus  stop 
the  beater  and  separate  the  cogs  so  they  were  not  dai^erous, 
and  did  not  revolve  after  it  was  thrown  out  of  gear.  These 
cogwheels  were  not  covered  by  guards  or  otherwise,  at  the  time 
the  plaintiff  was  injured,  and  bad  not  been  for  some  six  months 
prior  thereto,  during  which  time  the  plaintiff  had  worked  about 
this  machine. 

The  plaintiff  complains  that  the  defendant  was  negligent  in 
permitting  the  upper  part  of  the  upper  wheels,  one  of  them  at 
least,  to  get  out  of  repair  and  broken,  so  that  the  machine 
could  not  be  thrown  out  of  gear,  the  cogs  could  not  be  sepa- 
rated, as  they  could-  have  been  had  the  upper  apparatus  been 
in  repair;  and  coipplains  further  that  the  defendant  was  negli- 
gent in  having  no  guard  about  the  cogwheels. 

On  the  day  of  his  injury  he  was  working  about  this  beater 
and  when  near  the  machine,  he  slipped  on  the  boor  and  fell 
floor  was  slippery  from  water  splashing  out  of  this  and  other 
machines,  so  that  it  was  kept  slippery  all  the  time  practically; 
and  when  near  the  machine,  he  slipped  en  the  floor  and  fell 
forward,  one  of  his  hands  going  between  these  cogwheels.  The 
foreflnger  of  his  hand  was  crushed,  so  that  it  had  to  be  ampu- 
tated, and  his  hand  was  otherwise  injured.  He  bases  his  claim 
against  the  company  upon  the  grounds  of  negligence  that  I 
have  mentioned. 

At  the  close  of  the  plaintiff's  testimony,  upon  motion  of  the 
defendant,  a  verdiet  was  directed  in  favor  of  the  defendant.  It 
being  claimed  that  whatever  negligence  had  been  shown,  had 
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been  assumed  by  the  plaintiff  by  continuing  in  the  employ  of  the 
defendant;  and,  further,  that  the  ma-chine  being  out  of  repair, 
and  the  cogs  being  uncovered  were  not,  but  his  slipping  on  the 
floor  was,  the  proximate  cause  of  his  injury ;  therefore,  the  plaint- 
iff could  not  recover.  • 

The  first  ground  of  negligence  set  forth  in  the  petition  was 
the  one  in  regard  to  the  upper  wheels  being  out  of  repair,  so 
that  the  machine  could  not.  be  thrown  out  of  gear.  It  was 
claimed  by  the  defendant  that  this  did  not  cause  his  injury; 
that  it  could  not  be  said  to  have  caused  his  injury;  and  we 
agree  in  this  contention  with  the  defendant.  The  plaintiff 
testifies  that  when  the  machine  was  in  repair,  he  h-ad  it  out  of 
gear  a  large  part  of  the  time ;  that  it  was  not  necessary  to  have 
the  beater  in  operation  more  than  perhaps  a  half  an  hour  in 
every  four  or  five  hours;  and  he  gives  it  as  his  opinion  that  if 
the  upper  apparatus  bad  been  in  repair,  if  the  machine  had  not 
been  out  of  repair  at  the  time  he  fell,  he  would  not  have  been 
injured.  He  says  it  was  usual  for  him  to  throw  the  machine 
out  of  gear  when  he  went  to  oil  it  when  it  was  in  repair ;  he  also 
says  there  was  one  part  of  the  machine  that  he  oiled  every  hour. 

We  think  it  is  not  at  all  certain  that  if  the  upper  apparatus 
— we  will  call  that  the  gearing  apparatus — ^had  been  in  repair, 
that  it  would  have  been  out  of  gear  at  the  time  he  fell.  It  is 
lai)gely  guess  work  on  the  part  of  the  plaintiff,  when  he  says  it 
would  have  been  out  of  gear  at  that  time;  he  has  no  certain 
knowledge  on  that  question.  In  order  to  throw  it  out  of  gear 
he  had  to.  go  near  the  machine  on  the  side  opposite  the  one  on 
which  the  cogwheels  were.  T6  be  sure,  in  order  to  throw 
them  out  of  gear  before  he  oiled  it,  it  would  have  been  neces- 
sary for  him  to  go  near  the  machine ;  he  might  have  approached 
the  wheel,  bad  thrown  it  out  of  gear  on  the  side  where  the  cogs 
were,  and  might  have  slipped  and  fell  into  the  cogs  at  the  time 
he  was  approaching  it  for  the  purpose  of  throwing  it  out  of 
gear  in  order  that  he  might  oil  it  in  safety.  So  that,  to  say 
the  mere  fact  that  the  upper  part  of  the  apparatus  was  out  of 
repair  so  that  he  could  not  throw  it  out  of  gear  at  that  time, 
was  the  cause  of  his  injury,  would  be,  it  seems  to  us,  mere 
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Opinion  and  practically  guess  work,  not  a  thing  of  enough  cer- 
tainty upon  which  to  rest  a  verdict. 

Coming  then  to  the  second  ground  of  negligence,  whether 
the  plaintiff  can  recover  on  account  of  the  cogwheels  being 
anguarded  or  uncovered  in  any  way,  whether  that  was  the  prox- 
imate cause  of  his  injury,  and  if  so,  whether  he  had  assumed  it 
by  continuing  in  the  employ  of  the  defendant,  it  is  claimed 
by  the  defendant  that  the  unguarded  cogwheels  can  not  be  said 
to  be  the  proximate  cause  of  the  injury.  It  is  said  that  he 
would  not  have  been  injured  bad  he  not  fallen. 

As  far  as  the  floor  being  slippery  is  concerned,  we  can  not 
see  that  there  was  any  negligence  in  that  on  the  part  of  the  de- 
fendant. It  was  practically  impossible  to  keep  the  floor  from 
being  slippery  in  doing  the  work  they  were  doing. 

To  entitle  the  plaintiff  to  recover,  it  must  be  made  to  appear, 
of  course,  that  the  defendant's  negligence  was  the  proximate 
cause  of  his  injury.  A  ease  that  recently  went  to  the  Supreme 
Court  from  this  county  is  relied  on  to  some  extent  to  support 
the  contention  of  the  defendant — Charles  Blickley,  v.  The  Mil- 
ner  Company.  In  this  case  the  judgment  of  the  circuit  court 
was  reversed  and  that  of  the  common  pleas  afiirmed,  without 
report.  Charles  Blickley,  the  defendant  in  error,  was  walking 
along  Jefferson  street  in  this  city,  alongside  of  the  Milner 
building,  a  dry  goods  store.  The  Milner  Company  were  using 
an  elevator  at  the  side  of  the  sidewalk,  for  the  purpose  of  hoist- 
ing and  lowering  goods  into  the  basement,  and  had  left  an  open- 
ing in  the  sidewalk,  guarded  only  on  two  sides  and  not  on  the 
front  toward  the  street.  Blickley  was  walking  along  in  the 
day  time;  the  sidewalk  was  slippery;  it  was  snowy  and  slushy. 
At  about  that  point  he  met  three  women  abreast,  and,  in  un- 
dertaking to  pass  them,  he  slipped  and  fell  and  slid  into  this 
hole  in  the  sidewalk  and  was  injured.,  The  court  of  common 
pleas  took  the  case  away  from  the  jury  and  directed  a  verdict 
for  the  defendant.  That  action  of  the  common  pleas  court 
was  reversed  by  the  circuit  court,  for  the  reason  that  it  must 
have  been  held  that  the  hole  in  the  sidewalk  was  the  proximate 
cause  of  BHckley's  injury.     There  were,  however,  two  objec- 
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tions  made  by  Milner  Co.'s  counsel  to  the  plaintiff's  recovery: 
First,  that  that  was  not  the  proximate  cause  of  the  plaintiff's 
injury;  second,  that  Blickley  was  guilty  of  contributory  neg- 
ligence at  the  time  of  his  injury.  Both  of  these  questions  were 
argued  in  the  brief  of  counsel  in  the  Supreme  Court,  th«e  ques- 
tion of  proximMe  cause  being  argued  at  much  greater  length 
than  the  one  of  contributory  negligence;  however,  the  latter 
question  is  argued  at  some  length,  and  the  surroundings  dis- 
cussed ;  and  it  is  urged  that  Blickley  was  guilty  of  contributory 
negligence;  that  he  ought  to  have  seen  the  hole  there,  among 
other  things;  and  we  do  not  feel  that  we  can  say  that  the  Su- 
preme Court  held  in  that  ease  that  the  hole  in  the  sidewalk 
wavS  not  the  proximate  cause.  The  case  is  unreported;  we 
have  no  knowledge  of  what  the  holding  of  the  Supreme  Court 
was,  or  the  grounds  upon  which  they  based  their  judgment. 
Therefore,  we  do  not  think  we  ought  to  consider  that  case  as  an 
authority  upon  this  question  of  proximate  cause.  That  may 
have  been  the  ground  upon  which  the  Supreme  Court  decided 
the  ease,  and  it  may  not  have  been.  The  judges  of  the  Su- 
preme Court  may  have  been  divided  upon  the  ground  on  which 
the  ca^e  ought  to  have  been  reversed;  as  to  this  we  have  no 
knowledge  whatever;  and  therefore  we  feel  averse  to  consider- 
ing this  question  in  this  case,  notwithstanding  the  decision  in 
the  Milner  case. 

Now  it  seems  to  us  that  the  true  rule  is,  as  we  gather  it  from 
the  authorities,  that  w^here,  in  case  of  master  and  servant,  like 
this  case,  the  negligence  of  the  master  is  one  of  the  causes  of  the 
of  the  servant's  injury,  is  one  of  the  causes  without  which  he 
could  not  have  been  injured  as  he  was,  that  the  fact  that  the 
negligence  of  a  third  perscn  is  also  a  cause  of  his  injury,  or  the 
fact  that  some  inevitable  or  unavoidable  accident  occurring 
at  the  same  time  was  (;he  cause  of  his  injury,  or  some  inani- 
mate object,  that,  nevertheless,  if  the  master's  negligence  may 
be  said  to  be  one  of  the  proxira»ate  causes  of  th^  man's  injury, 
that  the  master  is  not  excused,  because  the  negligence  of  some 
one  else  has  contributed,  as  well  as  his  own  negligence,  or  be- 
cause some  accident,  some  unavoidable  accident,  happening  has 
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also  contributed  to  the  servant's  injury,  if  it  appears  that  with- 
out the  negligence  of  the  master  the  accident  could  not  have 
happened.  Now  it  seems  to  us  that  this  rule  laid  down  in  many 
of  the  authorities  is  a  just  and  reasonable  rule.  M^ny  acci- 
dents are  caused  by  two  or  more  concurrent  causes.  Take 
the  Milner  case.  Blickley  would  not  have  been  injured  as  he 
was,  if  the  hole  had  not  been  in  the  sidewalk.  To  be  sure,  his 
slipping  contributed  to  his  injury;  if  he  had  not  slipped  down 
he  probably  would  not  have  been  hurt.  But  he  was  walking 
along  the  sidewalk  in  the  ordinary  way,  as  he  had  a  right  to 
walk,  and  accidentally  slipped  down  as  men  do  upon  sidewalks. 
Suppose  some  sharp  object,  an  upturned  knife  of  some  kind 
used  in  machinery  had  been  left  upon  the  sidewalk,  and  he  had 
fallen  upon  that  and  injured  himself,  it  would  seem  as  if  a 
person  guilty  of  such  negligence  leaving  such  a  thing  upon  the 
sidewalk  ought  not  to  be  excused,  because,  in  injuring  him- 
self upon  it,  or  at  the  time  of  injuring  himself,  he  slipped  upon 
the  sidewalk  and  fell  down.  Suppose  a  man  puts  a  tub  of 
scalding  hot  water  in  front  of  his  residence,  or  molten  iron,  and 
his  neighbor  walking  along,  when  near  it,  slip?'  down,  or  a  child 
slips  down  and  falls  into  such  a  thing,  ought  it  to  be  said  there 
could  be  no  recovery,  any  excuse  against  one  guilty  of  such 
an  act  of  negligence,  because  the  injured  party  has  been  in- 
jured while  walking  al-ong  there,  has  fallen  at  that  place? 
It  does  not  seem  to  us  tkit  that  ou^ht  to  be  the  law ;  that  that 
ought  to  excuse.  If  this  were  true  it  would  be  practically  im- 
possible to  recover  from  a  wrong-doer,  or  one  guilty  of  such  neg- 
ligence. The  case  of  Lore  v.  American  Manufacturing  Com- 
pa)iy,  160  Missouri,  608,  is  very  much  in  point.  The  first  par- 
agraph of  the  syllabus  is  as  follows: 

**1.  Mill  Guards — Failure  to  Provide — Negligence. — A  fail- 
ure to  provide  guards  or  fences  for  the  gearing  and  cogwheels 
of  spinning  machines  in  a  jute  manufactory,  according  to  the 
requirements  of  the  statute,  is  negligence.'' 

And  it  may  be  said  here,  which  I  will  discuss  a  little  fur- 
ther along,  there  is  a  statute  in  this  state,  in  the  94  Ohio  Laws, 
page  42,  requiring  machinery  of  this  kind  to  be  guarded,  cov- 
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ered,  and  making  it  negligence  if  it  is  not.     The  eighth  para^ 
graph  of  this  Missouri  ease  is  as  follows: 

'*8.  Combination  of  Causes — Assumption  of  Risk. — ^Where 
the  injury  is  caused  by  defendant's  negligence  conspiring  with 
an  accidental  cause,  namely,  the  slipping  on  the  oily  floor, 
of  whose  condition  she  well  knew,  and  her  falling  into  a  cog- 
wheel of  the  machine  at  which  she  was  employed  to  work 
through  an  opening  in  the  guard  which  the  defendant  had  neg- 
ligently failed  to  repair,  it  will  not  be  held  that  she  'assumed 
^he  risk  of  falling  on  the  slippery  floor;  the  facts  showing  that 
she  would  not  have  been  injured  by  falling  had  it  not  been 
for  defendant's  negligence,  in  failing  to  provide  a  guard." 

On  page  625  of  the  opinion  the  court  says: 

**Ifshe  had  not  fallen,  she  would  not  have  been  hurt,  and 
consequently  the  fall  caused  by  the  slippery  condition  of  the 
floor  was  the  proximate  cause  of  her  injury.  On  this  point  the 
circuit  court  instructed  the  jury  that  if  they  found  the  facts 
to  be  as  stated  in  the  first  instruction,  it  was  not  essential  to 
plaintiff's  recovery  for  her  to  prove  that  the  slippery  condi- 
tion of  the  floor  was  oecasdoned  by  the  negligence  of  defendant. 

**In  a  word,  the  question  is  raised  whether,  if  the  defendant 
was  negligent  in  allowing  the  guard  around  the  machine  to 
become  and  remain  out  of  repair  whereby  plaintiff  was  injured, 
it  can  be  held  liable  for  that  negligence,  notwithstanding  the 
fact  that  she  would  not  have  received  tha't  injury  if  she  had 
not  first  stepped  on  the  slippery  floor." 

And  the  court  held  that  she  could  recover.  They  say  on 
page  627 — quoting  from  another  opinion: 

**It  is  true  that  if  the  plaintiff  had  not  slipped,  hiis  limb  would 
not  have  been  plunged  into  the  hot  water  tank.  It  is  equally 
true  that  though  he  slipped,  the  disaster  would  not  have  over- 
taken him  bad  not  the  tank  been  uncovered.  The  latter  would 
not  have  occurred  except  for  the  presence  of  the  co-existence 
of  both  causes.  The  cause  of  plantiff's  slipping  was  altogether 
accidental;  if  it  was  the  sole  cause  of  the  injury  the  defendant 
is  not  liable.  But  the  injury  would  not  have  resulted  had 
not  another  cause  combined  with  the  accidental  cause.  If  the 
plaintiff  was  in  the  exercise  of  ordinary  care  and  prudence  at 
the  time  he  slipped,  and  the  injury  is  attributable  to  the  ab- 
sence of  the  cover  over  the  tank,  together  with  the  slipping,  then 
the  plaintiff  should  recover." 
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f  And  I  will  say  in  this  case  it  does  not  appear  that  the  plaint- 

iff was  negligent   in   any   respect   in   the  matter  of  slipping. 
He  was  working  on  the  floor  that  was  provided  there  and  con- 

I  ducting  himself,  so  far  as  can  be  seen,  in  an  ordinary  prudent 

manner. 

A  somewhat  similar  question  is  discussed  in  143  111.^  page 
242,  The  Pullman  Palace  Car  Company  v.  William  Laack, 
The  question  here  rather  was  whether  the  plaintiff  could  re* 
cover  for  the  negligence  of  a  fellow-servant  combined  with  that 
of  the  master.  That,  as  I  understand  it,  is  the  established  law 
of  this  state,  that  he  can  recover.  But  the  court  discuss  the 
question  generally  somewhat  in  the  opinion.  They  say  on 
page  261: 

**It  is  well  settled  that  where  the  injury  is  the  result  of  the 
negligence  of  the  defendant  and  that  of  a  third  person ;  or  of 
the  defendant,  and  an  inevitable  accident;  or  an  inanimate 
thing  ha^r  contributed  with  the  negligence  of  the  defendant  to 
cauise  the  injury,  the  plaintiff  may  recover,  if  the  negligence 
of  the  defendant  was  an  efficient  cause  of  the  injury.  (Citing 
several  authorities).  In  such  case  the  negligence  of  the  two 
independent  persons  resulting  in  injury  to  the  third,  where 
neither  is  sufficient  within  itself,  both  are  to  be  treated  in  com- 
bination as*  the  proximate  cause  of  the  injury.  It  is  clear  that 
the  negligence  of  the  fellow-servant,  in  and  of  itself,  could  not 
have  produced  the  injurious  results  suffered  by  appellee.  The 
negligence  of  appellant  and  the  fellow-servant  were  therefore 
concurrent  causes,  and  combined  were  the  proximate  cause  of 
the  injury.  An  eflScient  cause  is  simply  the  *  working  cause,'  or 
that  cause  which  produces  effects  or  results  (Webster),  and  a 
proximate  cause  is  that  which  stands  next  in  causation  to  the 
effect,  not  necessarily  in  time  or  space,  but  in  causal  relation." 

Now  it  is  very  clear  in  this  case — at  least  very  probable,  al- 
most certain — that  the  plaintiff  would  not  have  been  injured 
by  slipping  on  the  floor  and  falling  at  this  time  had  these  cogs 
been  covered.  It  was  the  cogs  that  actually  inflicted  the  injury 
upon  him,  the  cogwheels  in  which  he  threw  his  hand.  The 
slipping,  combined  with  the  negligence  of  the  defendant  in 
leaving  the  cogs  uncovered,  produced  his  injury.  The  question 
is  discussed  by  the  leading  text -books.     See  Thompson's  Com- 
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nientary  on  the  Law  of  Neglip^ence,  Section  3857,  page  122, 
where  the  rule  is  stated  as  to  an  injury  which  is  the  result  of 
the  occurrence  of  several  causes.     The  author  says: 

■ 

**Here,  as  in  other  cases  where  an  injury  is  the  result  of 
several  causes  combined  and  concurring  to  produce  it,  the  mas- 
ter will  be  liable  if  he  is  responsible  for  any  one  of  such 
causes. ' ' 

And  further  along  in  the  section  he  says: 

**The  test  is,  to  consider  whether  the  injury  would  have 
happened  to  the  servant  but  for  the  negligence  of  the  master, 
with  respect  to  the  concurrent  act,  the  omission  of  the  third 
person.  This,  where  a  servant  was  injured  because  of  the 
defective  appliance  which  the  master  should  have  repaired,  the 
latter  shall  not  relieve  him  from  liability  because  the  proxi- 
mate cause  of  the  accident  was  the  act  of  the  third  person, 
that  it  would  not  have  occurred  but  for  the  failure  to  re- 
pair. .  Where,  in  a  suit  for  personal  injuries  due  to  defec- 
tive machinery,  it  appears  that  the  defect  (insufficiently  pro- 
tected knives)  was  due  to  the  defendant's  negligence  and  was 
the  immediate  cause  of  the  injury,  the  fact  that  the  initial  and 
moving  cause  was  the  plaintiff's  slipping  on  the  floor,  in 
which  respect  the  defendant  was  not  liable,  will  not  preclude 
a  recovery.*' 

And  the  same  doctrine  is  laid  down  in  the  recent  work  of 
Labat  on  Master  and  Servant,  Vol.  2,  Sec.  813,  page  2246: 

**  Where  several  causes  concur  to  produce  certain  results, 
any  of  them  may  be  termed  *  proximate'  provided  it  appears 
to  have  been  an  efficient  cause.  The  general  rule  applicable 
to  all  such  cases  illustrates  this  situation,  except  those  in  which 
the  contributory  negligence  of  the  servant  himself  is  involv4?d, 
is  that  in  order  to  establish  his  right  of  action,  it  is  merely 
neces-ary  to  show  that  none  of  the  co-operating  causes  of  the 
injury  was  a  culpable  act  or  omission  for  which  the  master 
was  responsible.  This  rule  holds  good  whether  the  other  causes 
were  also  defaults  for  which  he  was  responsdble  or  were  due  to 
some  event  or  some  condition  for  which  he  was  not  required 
to  answer." 

It  seems  to  us  that  these  authorities  lay  down  the  law  as  it 
ought  to  be,  and  as  we  believe  it  to  be,  that  where  two  can- 
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current  causes,  as  in  this  ease,  are  the  immediate  and  efficient 
cause  of  the  servant's  injury,  you  can  not  take  one  of  them 
away  from  the  other  and  say  that  it  was  the  proximate  cause 
and  not  the  other.  If  it  were  evident  that  the  person  would 
not  have  been  injured  had  not  both  oauses  been  present,  then 
one  is  the  proximate  cause,  and  may  be  considered  so,  as  •well 
as  the  other. 

The  other  important  question  in  this  case  is  whether  Ziehr 
assumed  this  risk  by  continuing  in  the  employ  of  the  defendant, 
knowing  that  the  cogwheel  was  uncovered.  At  common  law 
and  before  the  passage  of  this  statute  to  which  I  have  referred, 
this  would  undoubtedly  have  been  true.  It  is  said  that  where 
a  servant  continues  in  the  employ  of  his  master,  without  objec- 
tion, without  promise  of  repair  of  machinery,  that  he  is  pre- 
sumed to  have  agreed  to  assume  the  risk  by  an  implied  con- 
tract on  his  part  that  he  will  take  his  chances,  and  if  he  is 
injured  he  can  not  recover.  It  was  further  claimed  in  this  case 
that  Ziehr  had  made  complaint  of  this  machinery  and  there 
had  been  a  promise  to  repair  it,  and  that,  therefore,  he  comes 
within  the  rule  of  such  a  case.  In  our  judgment,  it  is  not 
pleaded  in  the  petition  that  Ziehr  had  complained  of  the  un- 
covered cogs,  and  that  the  master  had  promised  to  repair 
them.  It  is  alleged  that  he  had  promised  to  repair  certain 
things.  They  promised  that  the  superintendent  would  see 
that  the  same  were  repaired.  That  is  the  allegation  of  the 
petition,  and  just  before  that  is  this  allegation:  ** Plaintiff 
says  that  he  told  the  person  in  charge  of  said  mill  who  had 
authority  over  plaintiff,  and  who  was  the  representative  of  the 
defendant  company  in  conducting  this  said  business,  that  such 
attachments  were  broken  and  out  of  repair."  Now  before  that 
the  word  ** attachments''  were  used  with  reference  to  the  upper 
part  of  this  wheel,  that  is  the  roller  and  the  gearing,  and 
there  is  no  square  allegation  in  the  petition  that  he  had  made  it 
definitely  plain  in  regard  to  the  cogs,  or  that  the  master  had 
promised  to  repair  them,  and  there  is  no  testimony  in  the 
record  coming  up  to  that  point  that  he  had  complained  espe- 
cially of  the  cogs,  or  that  the  master  had  promised  to  cover  them. 


154       CIRCUIT  COURT  REPORTS— NEW  SERIES.      • 

Ziehr  v.  Maumee  Paper  Co.  [Vol.  VII,  N.  S. 

-  - 

He  says  he  complained  generally  of  the  machine  to  the  mas- 
ter and  the  master  promised  to  fix  it  up ;  but  we  do  not  think 
that  the  testimony  rises  to  the  point  necessary  to  show  a  com- 
plaint of  a  particular  defect  in  the  machine,  so  far  as  the 
cogs  were  concerned,  and  a  promise  to  repair  them.  So  that 
the  -case  comes  down  to  the  question  whether  under  this  stat- 
ute he  assumed  the  risk  by  continuing  in  the  employ  of  the 
defendant.  The  statute  is  found  in  94  Ohio  Laws,  page  42, 
passed  March  20th,  1900,  and  it  provides '  for  and  requires 
the  covering  of  such  machinery  as  the§e  cogs.  The  doctrine 
of  the  assumption  of  the  risk  is  based  upon  an  implied  contract 
on  the  part  of  the  employe  that  he  will  assume  the  risk  so 
far  as  the  defect  in  machinery  is  known  to  him,  and  this 
implied  contract  arises  from  his  continuing  in  the  employment. 

He  does,  as  a  matter  of  law,  assume  the  natural  and  ordinary 
risks  of  the  employment,  but  he  does  not  assume  the  risk 
of  negligence  of  the  master,  ordinarily. 

The  case  of  Krause  et  al  v.  Morgan,  53  Ohio  St.,  26,  is 
cited  as  an  authority,  notwithstanding  a  statute  of  this  char- 
acter, an  employe  by  remaining  in  the  employ  of  the  master 
where  he  knows  the  machinery  to  be  defective,  does  assume 
the  risk  the  same  as  he  did  before  the  passage  of  thef  act.  The 
statute  makes  a  violation  of  it  negligence  in  itself,  by  pro- 
viding that  ordinary  care  shall  consist  of  doing  certain  things, 
and  the  Supreme  Court  in  this  case,  in  the  53d  Ohio  State,  say 
that  failure  on  the  part  of  the  master  to  observe  the  statute 
in  question  in  that  case  was  in  itself  negligence.  We  think  fn>m 
a  careful  reading  of  that  case  that  the  Supreme  Court  did  not 
decide  nor  intend  that  a  servant,  by  remaining  in  the  em- 
ploy of  the  defendant  where  there  is  a  defective  machine  or 
something  of  that  character,  thereby  assumed  the  risk  of 
injury  therefrom,  the  same  as  he  did  before  the  passage  of  such 
a  statute.  This  case  was  one  against  a  miner;  it  was  decided  be- 
fore the  passage  of  the  act  to  which  I  have  referred;  but  by 
a  statute  then  in  force,  a  miner  was  required  to  take  certain  pre- 
cautions against  fire  damp,  a  highly  explosive  gas  being  in 
existence  in  the  mine ;  he  was  required  to  have  a  safety  lamp 
and  t^  make  certain  inspections.     In  this  case  of  Krause  v. 
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Morgan,  it  seems  that  Morgan  was  an  employe  of  a  mine  owner, 
and  upon  going  into  the  mine  one  (day,  was  injured  by  an 
explosion  from  fire  damp.  But  the  facts  in  the  case  as  disclosed 
by  the  record  show  that  Morgan  knew  or  had  reason  to  know 
that  there  was  fire  damp  in  this  mine,  knew  it  was  not  being 
properly  inspected,  but,  notwithstanding  this  h-e  went  into 
the  mine  with  an  open  light  and  was  injured  thereby.  The 
Supreme  Court  discusses  all  these  facts;  they  were  discussed 
in  the  briefs  of  counsel,  and  we  think  the  Supreme  Court 
rested  their  decision  upon  the  ground  thai,  notwithstanding 
such  a  statute  as  this,  one  injured,  must  be  in  the  exercise  of 
ordinary  care  at  the  time  of  his  injury  to  entitle  him  to  re- 
cover? that  the  statute  does  not  abrogate  or  undertake  to 
wipe  out  the  doctrine  of  contributory  negligence  aoid  thi(5 
seems  to  be  perfectly  sound,  that  similar  statutes  are  not  passed 
to  protect  a  man  against  his  own  negligence,  but  if  guilty  of 
contributory  negligence,  he  can  not  recover.  The  court  say 
in  the  second  and  third  paragraphs  of  the  syllabus: 

'*2.  One  who  voluntarily  assumes  a  risk  thereby  waives 
jthe  provisions  of  a  statute  made  for  his  protection.  Apd 
where  a  statute  does  not  otherwise  provide,  the  rule  requiring 
the  plaintiff  in  an  action  for  negligence  to  be  free  from  fault 
contributing  to  his  injury,  is  the  same  whether  the  action  is 
brought  under  a  statute  or  at  common  law. 

**3.  Under  Sections  298  and  301  of  the  Revised  Statutes, 
which  require  the  operator  of  a  coal  mine  to  keep  the  same 
free  from  gas,  and  to  have  the  working  places  examined  every 
morning  with  a  safety  lamp  before  workmen  are  allowed  to 
enter,  and  giving  a  cause  of  action  to  a  person  injured  for  direct 
damage  occasioned  by  any  violation  or  willful  failure  to  com- 
ply with  the  requirements  of  the  statute,  an  employe  can  not 
maintain  an  action  against  an  employer  for  an  injury  follow- 
ing such  violation,  unless  at  the  time  he  was  injured  he  was 
in  the  exercise  of  due  care." 

Now,  while  the  court  say  in  the  first  part  of  paragraph  2, 
which  I  have  read,  ' '  One  who  voluntarily  assumes  a  risk  therebj'' 
waives  the  provisions  of  the  statute  made  for  his  protection," 
etc.,  the  key-note  of  these  two  paragraphs  of  the  syllabubs 
is  that  .one  must  exercise  ordinary  care,  notwithstanding  such 


166       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Ziehr  v.  Maumee  Paper  Co.  {Vol.  VII.  N.  S. 

a  statute  as  this,  and  if  he  does  not,  he  can  not  recover,  and 
the  expression,  **One  who  voluntarily  assumes  a  risk  thereby 
waives  the  provisions  of  the  statute  made  for  his  protection,*' 
must  be  construed  in  the  light  of  the  facts  of  the  case;  and 
in  the  light  of  the  discussion  in  the  opinion  and  the  dominat- 
ing question  in  the  case,  the  judge  who  wrote  the  syllabus 
evidently  meant  th^t  one  who  assumed  such  a  risk,  a  man 
who  goes  in  a  mine  with  an  open  light  knowing,  or  having 
every  reason  to  know  from  what  he  has  seen  and  heard,  there 
was  fire  damp  in  the  mine,  or  probably  there  was  fire  damp  in 
it,  a  man  by  such  conduct  as  that  is  guilty  of  contributory 
negligence;  and  he  assumes  the  risk  of  doing  what  he  did, 
notwithstanding  such  a  statute  as  this,  and  it  is  the  sole  ques- 
tion, practically,  that  is  discussed  in  the  briefs  of  counsel 
in  the  case,  counsel  for  plaintiif  in  error  being  Day,  Lynch  & 
Day — Day  being  now  one  of  the  judges  of  the  Supreme  Court 
of  the  United  States.     Judge  Spear  says,  on  page  30: 

**The  defense  was  a  denial  of  negligence  and  omission  of  duty, 
and  that  the  injury  occurred  by  reason  of  the  willful  negli- 
gence of  plaintiff  after  being  warned  not  to  enter  the  part 
of  the  mine  where  the  explosion  occurred.  Plaintiff,  by  reply, 
denied  the  warning  and  the  negligence." 

And  after  discussing  the  question  at  length,  he  says  on 
page  41 : 

**The  text  of  the  action  in  question  furnishes  no  encouragement 
to  the  idea  that  one  who  is  at  fault  himself  which  contributes 
directly  to,  and  is  the  proximate  cause  of,  the  accident,  may  yet 
recover  because  of  the  previous  failure  of  the  operator  of  the 
mine  to  comply  with  the  statute." 

On  page  42  of  the  opinion,  Judge  Spear  further  says: 

**And  we  think  it  still  wise  to  adhere  to  the  old  rule  that 
where  the  injured  party  knowingly  and  deliberately  assumes 
the  risk  that  leads  him  into  immediate  danger,  he  ought  not 
to  have  a  remedy  for  injuries  brought  on  by  his  own  aet  and 
arising  from  perils  that  are  obvious  and  certain.  A  safe,  and, 
it  seems  to  us,  a  humane  policy,  looking  to  the  prevention  of 
accidents,  is  to  require  that  all  persons  engaged  in  hazardous 
undertakings  shall  act  up  to  the  standard  of  due  eare  set  by 
the  law." 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       157 

1905.]  Lucas  County. 


Now  it  is  evident  from  reading  this  case  throughout  that  it 
was  not  intended  by  the  Supreme  Court  here  to  discuss  the 
doctrine  of  assumed  risk  technically  with  respect  to  this  ease, 
and  where  Judge  Spear  uses  the  terms  *' assumed  risk/'  he 
evidently  means  that  he  took  ^his  chances  and  encountered 
peril  at  his  own  risk  in  going  into  such  a  place  with  the  knowl- 
edge that  this  man  had.  If  it  had  been  the  intention  of  the 
court  to  discuss  the  question  of  whether  und^r  such  a  statute 
as  this  a  man  assumes  the  risk  by  continuing  in  the  employ 
notwithstanding  this  staituite,  we  think  it  would  have  been 
made  perfectly  clear.  And  by  that  we  mean,  of  course,  the 
ordinary  risks,  it  would  not  be  negligence  knowing  of  these, 
to  simply  remain  in  the  employ  of  the  master  with  defective 
machinery.  There  is  a  diiference  between  such  an  act  as  that 
and  contributory  negligence  as  is  said  by  the  Supreme  Court 
in  the  case  of  The  Van  Duzen  Gas  &  Gasoline  Engine  Co,  v. 
Schelies,  61  Ohio  St.,  298: 

**1.  A  servant  assumes  only  such  risks  incident  to  his 
employment  as  will  happen  in  the  ordinary  careful  manage- 
ment of  the  business  of  the  master;  such  as  arises  from  the 
fault  of  the  master  are  not  assumed,  and  the  servant  may  re- 
cover for  injuries  therefrom  unless  his  own  fault  contributed 
to  the  accident. 

**2.  One  who,  as  a  servant,  does  that  in  his  employment 
which  he  is  ordered  to  do  by  the  master,  and  is  injured  by  the 
culpable  negligence  of  the  latter,  is  not  deprived  of  a  right 
to  recover  for  the  injury  by  the  fact  that  it  was  apparently 
dangerous,  if  a  person  of  ordinary  prudence  would,  under  the 
circumstances,  have  obeyed  the  order,  provided  he  used  ordinary 
care  in  obeying  if 

So  that  it  is  not  negligence  in  and  of  itself  to  remain  in  the 
employ  of  another  and  operate  a  defective  machine — it  may  be 
operated  in  a  negligent  manner — and  the  servant  is  bound  to 
operate  it  carefully;  but  whether  it  is  negligence  or  not  to 
operate  it  at  all  is  a  question  for  the  jury,  and  if  the  circum- 
stances are  such  that  an  ordinarily  prudent  man  would  con- 
tinue to  operate  it,  as  is  said  in  the  case  I  have  last  cited,  it 
would  not  be  negligence  as  a  matter  of  law.  The  difference 
between  negligence  and  assumed  risk  is  very  often  confused. 
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It  .is  pointed  out  very  clearly  in  a  decision  of  the  Supreme 
Court  by  Judge  Shauck  from  which  I  will  read  a  few  lines 
later.  It  does  not  seem  to  us,  following  especially  a  decision 
of  Judge  Taft  which  I  will  refer  to  hereafter,  that  continu- 
ing  in  the  employ  under  circumstances  that  this  man  did,  if 
in  the  face  of  such  a  statute  as  this,  that  by  so  doing,  he 
assumes,  as  a  matter  of  law,  the  risk.  This  statute  was  passed 
for  the  protection  of  employes;  it  is  a  penal  statute  and  to 
hold  that  the  employe  by  continuing  in  the  employ  of  the 
master  under  such  circumstances  can  not  recover  against  the 
master,  notwithstanding  such  statute,  is  to  practically  abrogate 
and  wipe  out  the  statute.  In  the  case  of  Narramore  v.  Cleve- 
land, C,  C.  it*  St,  L.  Ry.  Co.,  where  a  similar  question  arose, 
Judge  Taft  says: 

**The  doctrine  of  assumption  of  risk  is  based  upon  an  im- 
plied contract,  and  it  is  contrary  to  public  policy  to  permit 
an  employe  and  employer  by  their  own  implied  contract  to 
abrogate  or  set  aside  a  portion  of  a  penal  statute." 

Discussing  a  similar  statute,  he  also  refers  to  this  decision 
of  the  Supreme  Court  of  Ohio  in  the  43  Ohio  St.,  and  arrives 
at  the  conclusion  that  the  case  there  was  grounded  simply 
on  contributory  negligence,  and  the  Supreme  Court  did  not 
decide  or  intend  to  decide  that  an  employe  under  those  cir- 
cumstances assumed  the  risk.  I  will  read  from  this  opinion. 
It  was  a  decision  of  the  Circuit  Court  of  Appeals  before 
Judges  Taft  and  Lurton,  circuit  judges,  and  Thompson,  dis- 
trict judge,  This  case  is  also  found  in  the  37  C.  C.  A.,  499. 
Judge  Taft,  in  delivering  the  opinion,  said  (on  page  302) : 

**The  only  ground  for  passing  such  a  statute  is  found  in  the 
inequality  of  terms  upon  which  the  railroad  company  and 
its  servants  deal  in  regard  to  the  dangers  of  their  employment. 
The  manifest  legislative  purpose  was  to  protect  the  servant 
by  positive  law,  because  he  had  not  previously  shown  himself 
capable  of  protecting  himself  by  contract;  and  it  would  en- 
tirely defeat  this  purpose  thus  to  permit  the  servant  *to  contract 
the  master  out'  of  the  statute.  It  would  certainly  be  novel 
for  a  court  to  recognize  as  valid  an  agreement  between  two 
persons  that  one  should  violate  a  criminal  statute;  and  yet, 
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if  the  asBumption  of  risk  is  the  term  of  a  contract,  then  the 
application  of  it  in  the  case  at  bar  is  to  do  just  that.'' 

On  page  304,  quoting  the  case  of  Hesse  v.  R.  R.  Co.,  58  Ohio 
St.,  167,  the  court  say: 

''Acquiescence  with  knowledge  is  not  synonymous  with  con- 
tributory negligence.  One  having  full  knowledge  of  defects 
in  machinery  with  whiich  he  is  employed,  may  yet  use  the 
utmost  care  to  avert  the  dangers  which  they  threaten." 

4 

And  near  the  bottom  of  page  304  he  says: 

"Assumption  of  risk  and  contributory  negligence  approxi- 
mate where  the  danger  is  so  obvious  and  imminent  tiiat  no 
ordinarily  prudent  man  would  assume  the  risk  of  injury  there- 
from. But  where  the  danger,  though  prer-ent  and  appreciated, 
OS  one  which  many  men  are  in  the  habit  of  assuming,  and 
which  prudent  men  who  must  earn  a  living  are  willing  to 
a(^um€  for  extra  compensation,  one  who  assumes  the  risk 
can  not  be  said  to  be  guilty  of  contributory  negligence,  if,  hav- 
ing in  view  the  risk  of  danger  assumed,  he  uses  care  reasona'bly 
commensurate  with  the  risk  to  avoid  injurious  consequences." 

It  could  'not  be  said  -as  a  matter  of  law  that  a  man  was 
negligent  if  he  continued  in  the  operation  of  a  machine  where 
the  cogs  were  uncovered.  On  page  305,  referring  to  the  Krause 
case,  53  Ohio  St.,  he  says: 

"Where  the  employe,  in  spite  of  a  warning  from  his  superior, 
and  in  the  face  of  the  most  palpable  danger,  exposed  himself 
to  certain  injury,  and  then  sought  to  hold  his  employer  liable 
because  he  had  not  employed  the  statutory  methods  of  pro- 
tecting him  from  the  danger." 

Before  that  he  says : 

"One  who  does  not  use  such  care,  and  who,  by  reason 
thereof,  suffers  injury,  is  guilty  of  contributory  negligence, 
and  can  not  .recover,  because  he,  and  not  the  master,  causes  the 
injury  or  because  they  jointly  cause  it.  Many  authorities 
hold  that  contributory  negligence  is  a  defense  to  an  action 
founded  on  a  violation  of  statutpry  duty,  and  this  undoubtedly 
is  the  proper  view.  Such  is  the  case  of  Krause  v.  Morgan, 
52  Ohio  St.,  26." 

As  I  have  said,  we  feel  doubly  certain  in  the  construction 
we  put  upon  the  case  in  the  53d  Ohio  St.,  supported  by  such 
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a  tribunal  as  the  Circuit  Court  of  the  United  States  and  in 
an  opinion  deliivered  by  Judge  Taft  A  well-reasoned  ease 
in  this  state,  and  eonstruin^  the  case  in  the  53  Ohio  St.,  is  a 
decision  by  Judge  Littleford  of  the  Common  Pleas  Court  of 
Hamilton  County,  Case  v.  Rahn^Mayer-Carpenter  Co,,  12  Lower 
Decisions,  597,  in  which  the  court  holds  that  Judge  Taft  put 
the  proper  construction  upon  that  case,  in  holding  that  it  was 
not  one  of  assumption  of  risk,  but  contributory  negligence. 

It  seems  to  us  that  it  would  practically  defeat  the  purpose 
of  laws  of  this  class  to  hold  that  an  employe,  by  continuing 
in  the  employ,  waived  the  benefit  of  this  statute,  and  hold  that 
by  so  doing  he  entered '  into  implied  contract  with  his  em- 
ployer that  a  penal  statute  should  be  waived,  abrogated  and 
repealed,  so  far  as  that  is  concerned,  and  that  such  a  holding 
would  be  contrary  to  public  policy.  As  stated  by  Judge  Taft 
in  this  opinion  such  legislation  is  enacted  not  only  for  the 
protection  of  employes,  but  also  in  the  interest  of  the  public 
or  commonwealth  who  are  interested  in  protecting  men  from 
personal  injuries,  and  should  be  maintained  rather  than  over- 
thrown by  the  courts. 

There  are  some  exceptions  taken  to  the  ruling  of  the  court 
on  the  introduction  of  evidence.  A  wiitness  was  asked,  as 
appears  on  page  25  of  the  record,  if  it  was  practicable  to  have 
guards  over  these  wheels.  This  was  excluded  by  the  court.  We 
think  this  should  have  been  admitted.  This  was  a  proper 
question,  and  one  of  the  questions  in  the  case;  and  that  it 
was  error  to  exclude  it.  But  it  appears  in  other  parts  of  the 
record  that  evidence  of  this  kind  was  admitted,  so  that  error 
was  not  very  material  so  far  as  this  record  is  concerned.  But 
we  give  our  opinion  upon  it  as  the  case  may  be  tried  again. 

We  think  upon  the  facts  of  the  case,  under  the  law  as  we 
interpret  it,  the  plaintiff  was  entitled  to  have  his  case  go  to  the 
jury.  For  these  reasons  the  judgment  of  the  court  of  common 
pleas  ^nll  be  reversed. 

Charles  A.  Thatcher,  for  plaintiff  in  error. 

Doyle  &  Lewis  and  J.  TV.  ScMufelbergerf  for  defendant  in 
error. 
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UNEARNED  WAGES. 

[Circuit  Court  of  Lucas  County.] 

P.  L.  Andrews  v.  The  Lake  Shore  &  Michigan  Southern 

Railroad  Company. 

Decided,  September,  1905. 

Assignment  of   Unearned  wages — Valid   When  Based   Upon  a  Possi- 
'    bility  Coupled  with  An  Interest — Pleading — Presumption  as  to  a 
Continuing  Employment. 

1.  The  doctrine  is  recognized  by  an  unbroken  line  of  authority  that, 

as   between  private  persons,  unearned  wages  constitute  a  possi- 

« 

bility  coupled  with  an  interest  to  which  a  valid  title  may  be  given 
by  assignment.  {The  Brooks  Co.  v.  Tolm^n,  6  C.  C. — ^N.  S.,  137, 
cited. ) 

2.  An  allegation  that  the  assignor  of  unearned  wages  was  in  the  em- 

ploy of  the  debtor  at  the  time  of  the  assignment,  and'  continued 
in  such  employment  during  the  time  of  the  earning  of  the  wages 
for  which  judgment  is  asked,  sufficiently  alleges  a  contract  of  em- 
ployment whereon  to  base  an  assignment  of  such  wages. 

WiLDMAN,  J. ;  Parker,  J.,  and  Haynes,  J.,  concur. 

This  is  a  contest  over  a  fund.  One  of  the  defendants  here, 
Theodore  A.  Rodijkeit,  was  plaintiff  below;  he  sued  the  rail- 
way company  and  a  contest  arose  between  Ida  E.  Chandler,  who 
had  attached  certain  wajres  earned  by  and  due  to  Rodijkeit  and 
one  P.  L.  Andrews,  the  plaintiff  in  error.  Her  ripht  to  re- 
ceive the  money  was  contested  by  Andrews,  who  was  a  defend- 
ant below.  He  filed  a  pleading  in  the  court  of  common  pleas,, 
asserting  his  right  to  the  wages  by  reason  of  an  assignment 
which  had  been  made  to  him  by  Rodijkeit.  The  wages  at  the 
time  of  the  assignment  and  for  several  months  thereafter  had 
not  been  earned,  and  the  question  fairly  raised  is  as  to  whether 
such  an  assignment  is  valid.  The  court  below  evidently  deemed 
that  it  was  not  and  sustained  a  demurrer  to  the  pleading  of  An- 
drews. 

For  a  determination  of  whether  or  not  the  demurrer  should 
have  been  sustained,  it  is  necessary  to  glance  at  the  cross-peti- 
tion of  Andrews.    In  substance  it  alleges : 
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*  *  On  the  22d  day  of  April,  1904,  the  said  plaintiff,  R^di jkeit, 
was  in  the  employ  of  said  defendant,  the  Lake  Shore  &  Michigan 
Southern  Railway  Company,  and  so  remained  in  the  employ 
of  said  defendant  continually  up  to  'tlie  25th  day  of  January, 
1905.  That  on  said  22d  day  of  April,  1904,  said  plaintiff,  for 
a  valuable  consideration,  assigned  to  defendant,  P.  L.  Andrews, 
out  of  the  wages  then  due,  or  to  become  due  him  from  said 
defendant  company,  the  sum  of  seventy-five  dollars  ($75)  and 
that  there  is  now  due  this  answering  defendant  on  said  assign- 
ment, a  copy  of  which  is  hereto  attached  and  marked  Exhibit 
A.  and  made  a  part  hereof,  the  sum  of  forty-five  and  sixty 
one-hundredths  dollars  ($45.60) ;  that  due  notice  of  the  execu- 
tion and  the  delivery  of  said  assignment  was  given  the  said  de- 
fendant, the  Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany, wjiile  it  was  indebted  to  plaintiff.'' 

He  asks  that  his  assignment  may  be  declared  to  be  a  first 
and  best  lien  on  the  sum>  due  the  plaintiff  from  the  defendant, 
the  Lake  Shore  &  Michigan  Southern  Railroad  Company,  and 
for  judgment  for  such  amount. 

The  demurrer,  of  course,  admits  the  truth  of  all  the  material 
statements  in  the  pleading  demurred  to.  The  question  is  an 
interesting  one  which  might  invite,  if  there  were  time,  con- 
sideration of  a  large  number  of  cases  which  we  have  examined. 
The  question  has  not  been  determined  by  any  adjudication  of 
the  Supreme  Court  of  the  state.  The  Circuit  Court  of  Cuya- 
hoga County  passed  expressly  upon  the  question  in  the  case  of 
The  Brooks  Co.  v.  Tolmmi,  in  6  C.  C— N.  S.,  137,  the  syllabus 
•of  which  case  I  will  read : 

'*An  assignment  of  wages  or  salary  to  be  earned  under  an 
existing  employment,  made  in  good  faith  and  for  a  valuable 
consideration,  is  valid  where  the  relation  between  the  employe 
and  the  employer  is  such  that  the  employe  may  reasonably  l)e 
expected  to  earn  the  wages  covered  by  the  contract ;  and  against 
such  a  contract  a  claim  for  homestead  exemption  can  not  r>re- 
vail.'' 

The  case  seems  to  be  well  considered  and  indicates  very  care- 
ful research  of  the  authorities  on  the  part  of  the  judges  making 
the  holding,  Marvin,  Hale  and  Winch. 

It  has  been  forcibly  argued  in  this  case  that  the  assignment 
was  only  of  the  mere  possrbility  of  continuance  in  the  employ; 
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that  no  contract  of  continued  employment  is  alleged  in  this 
pleading.  That  is  true,  and  at  first  blush  the  argument  seemed 
to  the  court  to  be  sound.  We  have  viewed  with  a  good  deal 
of  sympathy  the  decision  of  the  court  below^.  Such  an  assign- 
ment as  this  is  similar  in  some  respects  to  a  transfer  of  the 
mere  expectation  of  an  inheritance  by  a  son,  and  our  Supreme 
Court  has  held  that  such  a  sale  is  invalid.  In  several  cases  this 
principle  has  been  recognized  by  the  Supreme  Court  of  Ohio — in 
the  7th  0.  S.,  432;  25  0.  S.,  283;  32  0.  S.,  502,  and  perhaps 
others.  It  is  true  that  in  the  case  of  father  and  son,  as  in  the 
case  of  employer  and  employe,  there  may  be  some  like  probability 
arising  out  of  the  existence  of  the  relation  which  creates  a  little 
more  than  a  naked  expectation.  But  the  current  of  authority, 
we  think,  favors  the  validity  of  assignments  by  employes  of 
wages  yet  unearned.  In  209  Illinois,  252,  it  was  held  that  the 
existence  of  the  employment  at  the  time  of  the  assignment 
is  suflRcient  warrant  of  continued  employment  and  future  earn- 
ings, and  it  is  not  necessary  to  show  a  contract  for  continued 
employment  or  service.  We  find  numerous  cases  where  there 
was  no  contract  for  any  definite  term  of  employment,  and  the 
current  of  authority  seems  to  recognize  the  validitv  of  assign- 
ments in  such  case.  We  have  been  unable  in  our  examination 
of  the  matter  to  find  any  case  in  conflict  with  the  rule  laid 
down  in  the  4rth  Cyclopoedia  of  Law  and  Procedure,  pages  17 
to  20: 


<  ( 


Future  earnings  or  salary  of  a  private  individual  and  an- 
ticipated profits  under  existing  agreements,  may  be  assigned, 
although  the  contract  under  which  the  work  is  being  done  may 
be  indefinite  as  to  time  of  employment  and  the  amount  to  be 
paid  for  the  work. 

**But  in  order  that  there  may  be  an  assignment  of  future 
earnings  it  is  e^ential  that  the  expectation  of  such  earnings 
shall  be  based  upon  an  existing  contract  of  employment;  as  with- 
out such  contract  there  can  not  be  any  valid  assignment,  either 
in  law  or  in  equity,  of  wages  and  salary  to  be  earned  in  future, 
for  the  reason  that,  under  such  circumstances,  future  earnings 
constitute  a  mere  possibility  not  coupled  with  an  interest.'' 

In  the  case  of  Grant  v.  Lxtdlcnv,  Admr,,  8  0.  S.,  1,  we  find 
this  language  on  page  38,  used  by  Judge  Swan: 
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**  Whatever  choses  in  action  are  transmissible  by  operation  of 
law,  are  assignable  in  equity.*' 

Then  he  gives  the  rule  stated  by  Judge  Story  in  a  ease  in 
1st  Peters,  as  follows : 

**In  general  it  may  be  afiSrmed  that  mere  personal  torts, 
which  die  with  the  party,  and  do  not  survive  to  his  personal 
representatives,  are  not  capable  of  passing  by  assignment;  and 
that  vested  rights,  ad  rem  and  in  re,  possibilities  coupled  with 
an  interest,  and  claims  growing  out  of  and  adhering  to  prop- 
erty, may  pass  by  assignment. '  * 

The  suggestion  which  I  wish  to  make  is  that  the  learned  judge 
is  apparently  recognizing  a  doctrine  that  a  possibility  coupled 
with  an  interest  is  susceptible  of  assignment,  and  it  will  be 
found  that  unearned  wages  under  an  existing  employment  are, 
by  the  current  of  authorities,  recognized  as  possibilities  coupled 
with  an  interest,  notwithstanding  the  decisions  of  our  Supreme 
Court  in  the  case  of  a  son  having  nothing  but  an  expectation 
of  inheritance,  nothing  which  he  may  transfer  during  the  life 
of  the  father.  It  seems  to  us  that  the  drift  of  authorities  is  possi- 
bly inconsistent  with  the  rules  of  the  assignments  of  expectations 
of  inheritance,  and  yet  it  seems  to  us  an  unbroken  line  and  to 
have  established  this  rule  in  the  case  of  unearned  wages  where 
the  rights  of  private  persons  are  concerned.  In  the  case  of 
public  officers  the  rule  seems  to  be  different.  I  read  from  4 
Cyclopoedia  of  Law  and  Procedure,  page  19. 

**The  assignment  by  certain  classes  of  public  servants,  of 
their  unearned  salaries  or  fees  of  office  has  been  forbidden 
by  statute  in  England  and  by  act  of  Congress  in  the  United 
States.  But  even  in  the  absence  of  statute,  the  great  weight  of 
authority,  both  in  England  and  in  the  United  States,  is  to  the 
effect  that  an  assignment  by  a  public  officer  of  the  unearned 
salary  or  fees  of  his  office  is  void  as  against  public  policy.  The 
doctrine  has  been  extended  so  as  to  forbid^  the  assignment,  by 
private  trustees  of  expected  fees  to  be  earned  by  the  performance 
of  duties  of  the  trust,  when  such  duties  and  the  compensation 
thereof  are  prescribed  by  statute." 

We  have  a  case  in  Ohio,  Pcn^ter  v.  Dunlap,  17  Ohio  St.,  591, 
where  the  court  recognized  the  validity  of  an  assignment  by  a 
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school  teacher  of  unearned  compensation  as  an  equitable  assign- 
ment, and  held  that  a  subsequent  attempt  to  draw  the  fees  by 
the  school  teadher  was  in  fraud  of  the  assignment  and  that  the 
person  to  whom  he  had  assigned  should  be  permitted  in  equity 
to  collect  the  fund. 

In  the  6th  Nisi  Prius,  467,  the  attempted  assignment  was  by 
one  who  was  not  employed  at  the  time  of  the  assignment,  and 
that  distinguishes  the  case  from  the  one  at  bar.  I  might  say 
that  there  is  one  citation  in  the  foot  note  in  the  4th  Cyclopoedia, 
on  page  17,  that  at  first  glance  might  seem  to  be  in  conflict  with 
the  prevailing  rule.  It  is  a  reference  to  1st  Wallace,  but  on  an  • 
examination  of  the  report  we  find  this  case  not  in  conflict  with 
the  drift  of  authorities ;  so  tJhat  we  discover  no  exception  in  the 
adjudication  to  the  enunciation  of  this  rule,  that  a  person  who 
is  in  the  employ  of  another  may  assign  his  wages  not  then 
eaamed,  but  an  attempted  assignment  of  wages  which  by  a  possi- 
bility may  be  earned  from  somebody  not  then  an  employer, 
and  where  there  is  no  contract  for  a  future  employment,  is  not 
valid.  There  is  nothing  in  the  latter  case  but  a  mere  possibility 
and,  as  the  authorities  say,  it  is  not  coupled  with  an  interest. 

Now,  much  against  our  notions  of  what  would  be  the  better 
rule  in  harmony  with  the  principle  as  to  the  sale  of  an  expec- 
tancy, we  feel  compelled  to  differ  with  the  court  below.  We 
are  not  shaken  in  this  view  by  the  fact  that  there  is  no  express 
averment  in  this  case  that  there  was  a  contract  of  employment. 
It  is  averred  in  the  cross-petition  of  Andrews  that  Rodijkeit 
was  in  the  employ  of  the  company  at  the  time  and  that  he  re- 
mained continuously  in  the  employment  to  and  during  the  time 
of  the  earning  of  the  wages  sued  for. 

The  term  **in  the  employ''  involves  the  idoa  of  employer 
and  employe,  and  the  expression  conveys  the  notion  of  a 
continuing  service.  To  say  that  one  is  in  the  employ  of  another 
is  as  much  as  to  say  that  he  has  been  employed  by  him  and 
is  still  rendering  services  involved  in  the  employment.  There 
is  no  escape  from  this.  Logically,  to  say  one  is  in  the  employ  of 
another,  is  to  say  he  is  not  rendering  gratuitous  services.  It 
involves  the  idea  of  a  contract  of  employment.    And  having  that 
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view  we  think  that  by  a  fair  construction  of  the  pleading  it 
does  allege  a  contract  of  employment,  and,  as  I  have  said,  in  the 
Illinois  case  an  existing  employment  was  held  to  be  suflScient 
to  entitle  a  person  to  make  an  assignment  of  wages  not  then 
earned,  he  'having  a  possibility,  coupled  with  an  interest.  We 
hold  that  Rodijkeit  could  make  the  assignment  which  he  made. 
Therefore,  there  being  no  other  question  involved  therein,  it 
will  be  our  duty  to  reverse  the  judgment  of  the  court  below. 

I  might  say,  in  passing,  that  the  parties — some  of  them — 
seem  to  have  the  idea,  expressed  in  brief  and  in  argument,  that 
.the  rights  of  the  other  party,  Mrs.  Ida  A.  Chandler,  are  in- 
volved; but  it  will  be  noted  that  Ida  A.  Chandler  has  not  de- 
murred to  this  pleading. 

The  question  of  her  rights  is  not  neceisarily  before  us,  so 
far  as  this  demurrer  is  concerned.  Our  ruling  upon  the  de- 
murrer involves  only  the  right  of  Rodijkeit.  He  'brought  the 
suit;  he  was  asking  for  the  fund;  he  is  not  asserting  Ida  A. 
Chandler's  rights;  he  is  saying  that  he  claims  some  interest; 
but  he  is  not  asserting  her  interest. 

The  judgment  of  the  lower  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 
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DAMAGES  TO  PROPERTY  FROM  SURFACE  WATER. 

[Circuit  Court  of  Hamilton  County.] 

City  of  Cincinnati  v.  Belle  M.  Johnson. 

Decided,  December  2,  1906. 

Drains — Insufficiency  of — Obstruction  of — Variance  between  Pleading 
ana  Findings  of  Jury — Failure  of  Foreman  to  Sign  Special  Findr 
ings — Words  and  Phrases. 

1.  Tiie  admission  in  the  pleadings  as  to  the  sufficiency  of  a  drain,  the 
obstruction  of  which  has  caused  damage  to  property,  must  prevail 
over  a  finding  to  the  contrary  by  the  jury. 

L'.  The  construction  of  a  drain  by  a  municipality  in  such  a  jnanner  as 
to  obstruct  the  flow  of  water  through  it,  is  negligence  on  account 
of  which  a  property  owner  can  recover  for  damages  sustained. 

3.  The  failure  of  the  foreman  of  a  jury  to  sign  a  special  finding  Is  not 

such  an  irregularity  as  to  effect  any  substantial  right  of  parties 
to  the  cause. 

4.  The  use  of  the  word  "opinion"  by  a  jury  in  a  special  finding  is  equiv- 

alent to  a  deliberate  conclusion  and  judgment  by  the  jury  upon 
the  evidence  of  the  case. 

GiPFEN,  J.;  Jelke,  J.,  and  Swing,  J.,  concur. 

The  only  alleged  error  is  the  overruling  of  the  motion  for 
judgment  notwithstanding  the  verdict  in  fayor  of  the  plaintiff. 

This  motion  is  based  upon  two  interrogatories  and  the  answers 
thereto  returned  by  the  jury  with  a  general  verdict,  viz: 

**  Interrogatory  No.  1:  Was  the  prcjximate  cause  of  the  injury 
to  plaintiff's  property  the  failure  of  the  defendant  city  to  pro- 
vide drains  of  sufficient  capacity  to  carry  off  all  the  surface 
water  coming  to  such  drains  ? 

'*A.  The  city  did  not  construct  culvert  or  drains  large 
enough. 

**  (Signed)  William  Trimble,  Foreman, 

**  Interrogatory  No.  2.  Did  the  damages  to  plaintiff ^s  prop- 
erty result  solely  by  reason  of  the  failure  of  the  city  to  provide 
drains  of  sufficient  capacity  to  carry  off  all  surface  water? 

**A.     In  our  opinion  it  did. 

**  (Signed)  William  Trimble,  Foreman.'' 


168      ClRCtJlT  COURT  REPORTS-NEW  SERIES. 

City  of  Cincinnati  v.  Johnson.  [Vol.  VII,  N.  S. 

The  allegations  of  negligence  contained  in  the  amended  peti- 
tion, so  far  as  they  relate  to  the  insuflficiency  of  the  drainsj  are 
in  substance  as  follows:  The  said  city  constructed  a  culvert 
from  the  east  to  the  west  side  of  Brown  street  at  a  point  about 
fifty  to  seventy-five  feet  south  of  the  premises  of  plaintiff, 
which  was  capable  of  carrying  off  the  water  which  would 
naturally  flow  to  it  were  it  kept  unobstructed;  that  thereafter 
an  extension  to  the  west  end  of  said  culvert  was  eonstructed 
by  means,  of  a  sewer  pipe  twenty-one  (21)  inches  in  diameter, 
which  was  wholly  and  palpably  inadequate  to  carry  off  the  water 
from  the  culvert. 

It  appears  from  these  allegations  that  there  was  in  reality 
only  one  drain,  denominated  a  culvert,  and  its  subsequent  ex- 
tension by  adding  a  sewer  pipe,  although  the  jury  have  treated 
it  as  two  or  more  distinct  drains. 

It  is  also  found  in  answer  to  the  first  interrogatory  that  the 
culvert  was  not  large  enough,  whereas  the  pleadings  admit 
that  it  was  sufficient  for  all  purposes  and  continued  to  be  so 
until  the  extension  was  made.  The  admission  of  the  fact  in  the 
pleadings  must  prevail  over  the  findings  by  the  jury  to  the  con- 
trary.    Olh^r  V.  Moore  and  Wife,  23  0.  S.,  473. 

Counsel,  however,  make  no  claim  under  Interrogatory  No.  1, 
but  rely  solely  upon  No.  2,  claiming  that  it  comes  within  the 
principle  announced  in  the  case  of  Sjmngfield  v.  Spence,  39  0. 
S.,  that— 

**A  municipal  corporation  is  not  liable  for  simply  failing  to 
provide  drainage  for  surface  water." 

While  the  damage  was  caused,  as  the  jury  have  found,  by 
the  failure  to  provide  a  drain  or  drains  of  sufficient  capacity, 
the  negligence  consisted  in  the  manner  in  which  they  were 
constructed  by  joining  a  sewer  pipe  only  twenty-one  inches 
in  diameter  onto  the  culvert  five  (5)  feet  in  diameter,  and  un- 
dertaking to  carry  off  all  the  water  that  might  accumulate  in 
the  culvert  through  the  pipe  with  a  diameter  about  one-third 
that  of  the  culvert.  This  was  not  only  a  failure  to  provide 
drains  of  sufficient  capacity,  but  was  a  deliberate  obstruction 
to  the  flow  of  water  in  the  culvert,  and  amounted  to  negligence 
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in  no  ordinary  degree,  for  whieh  the  plaintiff  was  entitled 
to  recover. 

It  is  claimed  by  the  defendant  in  error  that  the  special  find- 
ing should  not  be  considered  for  the  reason  that  it  was  not 
signed  by  the  foreman  of  the  jury  until  after  the  jury  was 
discharged.  While  it  is  an  irregularity  to  receive  the  special 
finding  not  signed  by  the  foreman  or  signed  after  the  jury  has 
been  discharged,  yet  it  is  not  such  as*to  affect  any  substantial 
right  of  the  party  complaining.    Hardy  v.  State,  19  0.  S.,  579. 

It  is  also  claimed  that  the  answer  is  not  distinct  and  certain 
because  of  the  use  of  the  word  ** opinion,*'  but  this  is  equivalent 
to  saying  that  it  is  the  deliberate  conclusion  and  judgment  of 
the  jury,  upon  the  evidence  in  the  case. 

Judgment  will  be  affirmed. 

J.  y.  Pampbellf  for  the  city. 

Johnson  iSt  Levy,  contra. 


U ABILITY  POR  SHOOTING  BY  ABJMfiD  AGENT. 

[Circuit  Court  of  Allen  County.] 

John  D.  Blakely  v.  Hayes  Greer  et  al. 

Decided,  November,  1905. 

Tort — Of  an  Agent — Armed  hy  His  Employers — Shoots  One  Rightfully 
on  the  Premises — Mistake  of  Judgment — Pleading. 

Where,  In  an  office  occupied  by  a  railroad  company,  a  telegraph  com- 
pany and  an  express  company,  their  joint  agent  is  provided  by 
them  with  a  revolver  for  the  protactlon  of  the  property  en- 
trusted to  his  care,  and  while  thus  armed  and  acting  in  the  line 
of  duty  shoots  at  and  wounds  one  entering  the  bui.ding  on  law- 
ful business,  his  mistake  of  Judgment  must  be  charged  against  his 
employers,  and  an  action  for  damages  on  account  of  the  injury 
suffered  will  lie  against  the  companies  and  agent  Jointly. 

VOLLRATH,  J. ;  NORRIS,  J.,  COnCUrs. 

The  plaintiff  in  error  filed  his  amended  petition  in  the  com- 
mon pleas  court  against  Hayes  Greer,  the  Lake  Erie  &  Western 
Railway  Company,  the  Western  Union  Teleorraph  Co.,  and  the 
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U.  S.  Express  Company,  and  avers  in  substance  that  the  de- 
fendant, Greer,  is  the  servant  and  a^ent  of  the  other  defendants 
and  was  such  on  'the  night  of  the  13th  day  of  December,  1901, 
in  the  common  office  of  said  defendants  in  the  passenger  depot 
building  of  said  railway  companies  at  the  villfige  of  Bluffton, 
Ohio,  and  engaged  within  the  scope  and  line  of  his  duties  as 
such  agent  in  charge  of  said  office,  etc.  Thait  prior  to  and  at 
the  time  aforesaid,  sairf  Greer  as  siich  servant  and  agent 
aforesaid,  had  been  and  was  armed  by  the  direction  and  with 
the  consent  of  said  last  named  defendan«ts  with  a  deadly  weapon, 
to-wit,  a  loaded  revolver,  which  had  been  furnished  to  said 
Greer  by  the  other  defendants  above  named,  for  the  protection 
of  »their  said  servant  and  their  property  interests  entrusted  to 
his  care ;  that  said  Greer  at  said  time  and  long  time  prior  there- 
to, was  of  a  very  nervous  and  excitable  nature  or  disposition 
and  reckless  in  his  conduct  and  an  improper  and  excitable  per- 
son or  servant  to  be  so  entrusted  and  charged,  all  of  which  facts 
were  known  or  could  have  been  known  to  said  defendant  com- 
panies but  were  all  unknown  to  plaintiff;  that  notwithstanding 
the  said  facts  and  knowledge  and  notice  said  defendant  com- 
panies left  said  depot  building  and  common  oflSce,  etc.,  in 
charge  of  said  Greer,  and  armed  and  permitted  him  to  be  armed 
and  assented  to  his  being  armed  with  a  deadly  weapon  and  in 
the  night  season  and  in  said  office  and  station  and  for  <the  pur- 
pose aforesaid.  •  Said  depot  building  and  passenger  room  there- 
in were  lighted  and  the  doors  thereof  unlocked  in  the  night  sea- 
son and  open  for  business,  and  that  on  the  night  of  sAid  13th 
day  of  December,  1901,  while  the  said  Hayes  Greer,  as  such 
servant  and  agent  of  said  defendant  companies,  was  engaged  hi 
the  line  and  scope  of  his  duties  and  authority  for  said  defend- 
ant companies,  in  charge  of  their  said  common  office,  and  while 
acting  for  said  defendamts  in  transacting  their  business,  caring 
for  and  looking  after  and  protecting  their  property  interests, 
plainliff  entered  said  passenger  depot  on  lawful  business,  hold- 
ing a  lantern  in  one  hand,  and  just  after  entering  the  door  of 
said  passenger  depot,  for  the  purpose  aforesaid,  while  in  the 
act  of  crossing  the  same,  said  defendant,  Hayes  Greer,  then 
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in  said  building  and  engaged  as  aforesaid  and  while  acting  for 
said  defendants  within  the  scope  of  his  authority  and  line  of 
business  for  said  defendant  companies,  and  as  their  agent  and 
servant,  suddenly,  without  warning  or  notiee,  recklessly,  wrong- 
fully and  negligenttly,  discharged  said  loaded  revolver  at  the 
plaintiff,  shooting  and  seriously  wounding  the  plaintiff  in  the 
left  shoulder  and  arm  and  causing  severe  injury  and  pain. 
Plaintiff  claims  to  h>ave  suffered  great  loss  and  to  be  perma- 
nently injured.  Plaintiff  further  claims  that  said  injury  thus 
caused  was  so  caused  by  the  joint  and  concurring  negligence 
of  each  of  said  defendants  and  asks  for  judgment  therefor  in 
the  sum  of  $20,000. 

To  this  amended  petition  a  general  demurrer  was  interposed 
by  'the  defendants,  which  demurrer  was  sustained  by  the  court 
of  common  pleas,  and  plaintiff  not  desiring  to  plead  further, 
said  amended  petition  was  dismissed  as  to  said  defendant 
companies  at  the  costs  of  the  plaintiff.  Judgment  was  ren- 
dered accordingly,  and  this  proceeding  is  prosecuted  here  to 
reverse  said  judgment  of  the  court  of  common  pleas. 

It  is  claimed  by  the  plaintiff  in  error  that  the  common  pleas 
court  erred  in  sustaining  said  demurrer,  and  we  think  that  this 
contention  is  well  founded.  The  petition  avers  'that  the  deadly 
weapon  with  which  the  mischief  was  done  was  given  to  the 
defendant,  Gneer,  by  said  defendant  companies  for  the  purpose 
of  being  used  against  improper  intruders,  or,  in  other  words, 
to  protect  said  building  and  business  interests.  Presumably 
this  meant  robbers,  or  burglars,  or  any  one  that  might  seek 
illegally  to  "trespass  upon  the  property  rights  of  the  defendant 
companies.  The  revolver  was  given  to  Greer  to  be  used  for  the 
very  purpose  for  which  he  thought  that  he  did  use  it,  to-wit, 
to  shoot  unlawful  intruders.  That  Greer  made  a  mistake  in 
directing  his  attack  against  Blakely  .does  not  alter  the  material 
facts  in  the  case  that  this  gun  had  been  entrusted  to  Greer  to 
shoot  with  and  to  be  used,  if  necessary,  against  human  beings 
and,  in  the  nature  of  things,  the  determination  of  the  necessity 
for  such  use  was  left  by  said  companies  to  the  judgment  of  said 
Greer.    He  exercised  that  judgment  when  he  fired  upon  BJakely. 
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He  was  acting  within  the  scope  of  his  authority.  Jle  was 
authorized  to  shoot  if  occasion  required  it,  according  to  his 
judgment;  His  judgment  was  at  fault.  This  can  not  be 
charged  to  Blakely  but  must  be  charged  to  Greer  and  his  em- 
ployers. This  principle  is  illustrated  more  or  less  fully  in  most 
of  the  authorities  cited  by  counsel  in  this  case.  In  the  case  of 
The  Railway  Company  v.  Wetmore,  19  0.  S.,  110,  it  is  held  that 
a  master  is  not  responsible, for  the  wrongful  act  of  his  servant 
unless  the  act  be  done  in  execution  of  the  authority,  expressed 
or  implied,  given  by  the  master. 

In  that  case  a  baggage  master  of  the  railroad  company  being 
angered  by  abusive  language  of  Wetmore,  picked  up  a  hatchet 
and  struck  him.  It  was  held  that  such  act  was  not  authorized 
by  the  master.  The  hatchet  was  furnished  for  a  wholly  differ- 
ent purpose.  The  hatchet  was  not  furnished  to  strike  people 
with,  nor  as  a  means  of  defense  or  protection.  In  the  case  at 
bar,  however,  the  revolver  was  furnished  to  be  used  as  Greer  did 
use  it,  subject  only  to  a  condition  dependent  upon  the  judgment 
of  Greer,  namely,  that  the  person  shot  at  was  an  unlawful  in-, 
tnider,  and  Greer's  mistake  of  judgment  in  this  matter  must 
be  chargable  to  his  employers. 

In  the  case  of  Stranahan  Bros,  Catering  Co,  v.  Coit,  the  same 
principle  is  laid  down.  See  also  the  case  of  The  Nelson  BtLsiness 
College  Co.  v.  Lloyd,  60  0.  S.,  448 ;  Judge  Minshall,  in  deciding 
the  case  uses  the  following  language: 

**  Notwithstanding  some  earlier  cases,  it  is,  we  think,  clearly 
settled  that  the  master  is  liable  for  the  willful,  or  even  ma- 
licious, as  well  as  negligent  acts  of  the  servant,  done  in  the 
course  of  his  employment  and  within  the  scope  of  his  au- 
thority."       , 

Th  same  principle  is  laid  down  in  the  case  of  The  Lima  Ry. 
Co.  V.  Littler,  a  case  which  went  up  from  this  county.  It  is 
useless  to  multiply  authorities.  The  sole  question  under  the 
pleadings  to  be  determined  in  this  ease  is:  Was  Greer,  at  the 
time  he  fired  the  shot,  in  the  service  of,  and  acting  for  his 
master  a.nd  within  the  scope  of  his  authority?  As  indicated 
above,  it  is  the  judgment  of  this  court  that  he  was  so  acting. 
Under  these  circumstances  we  hold  that  the  court  erred  in  sus- 
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taming  the  demurrer  to  the  amended  petition  and  for  this 
reason  the  judgment  of  the  court  of  common  pleas  is  reversed 
at  the  costs  of  the  defendants  in  error.  The  demurrer  is  over- 
ruled, judgment  for  costs  and  execution  awarded  and  cause 
remanded  for  execution  and  further  proceedings. 

Welty  &  Downing,  for  plaintiff  in  error. 

W.  B.  Richie,  W.  H.  Leete  and  Cable  £  Parnicnter,  for  de- 
fendant in  error. 


RESERVATIONS  IN  SLEEPING  CARS. 

ICircuit  Court  of  Richland  County.] 

Pullman  Company  v.  B.  W.  Willett.* 

Decided,  January,  1905. 

Agencu — May  be  Established  by  Evidence  of  Custom — In  a  Suit  on  a 
Specialty — Railway  Agent  of  Sleeping  Car  Company — Damages  for 
Failure  to  Oive  Possession  of  a  Reserved  Apartment — Breach  of 
Contract — Verdict — Waiver. 

1.  In  a  suit  upon  a  specialty,  evidence  of  uniform  custom  of  trans- 

acting business  with  the  public  with  reference  to  the  matter  in  dis- 
pute is  admissible  when  introduced  for  the  purpose  of  showing  an 
agent's  authority  to  make  the  contract  in  question  on  behalf  of  his 
principal. 

2.  An  agency  is  sufficiently  proved  if  it  be  shown  that  the  principal  has 

led  the  public  to  believe  that  it  exists  by  a  continued  course  of 
business  transactions;  and  authority  of  a  railroad  ticket  agent  to 
reserve  berths  of  a  sleeping  car  company  for  passengers  on  a  train 
may  be  proved  by  showing  prior  ratification  of  reservations  made 
under  similar  circumstances  by  such  agent 

3.  Compensatory  damages  may  be  recovered  for  physical  inconvenience, 

discomfort  and  pain  resulting  from  a  breach  of  contract  to  reserve 
a  drawing  room  in  a  sleeping  car  for  a  man  and  his  wife,  who  in 
consequence  are  compelled  to  sit  up  the  greater  part  of  the  night 
and  to  change  cars  twice,  and  a  verdict  of  $125  recovered  therefor 
is  not  excessive. 

4.  The  fact  that  the  plaintiff  in  such  a  case  demanded  his  ticket  from 

the  conductor  upon  learning  that  he  could  not  be  given  the  ac- 

•  Affirmed   by  the  Supreme  Court  without  report;    see  Pullman  v. 
Willett,  72  Ohio  State,  690. 


! 
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commodations  for  which  he  had  contracted,  which  demand  was-re- 
fused,  does  not  constitute  such  a  waiver  of  his  rights  as  will  re- 
lieve the  company  from  liability. 
5.  Where  a  witness,  in  testifying  as  to  a  conversation  had  by  telephone, 
makes  a  positive  statement  as  to  who  it  was  with  whom  he  con- 
versed, and  he  is  not  cross-examined  as  to  the  identity  of  the 
\  person  at  the  other  end  of  the  wire,  the  conversation  is  admissi- 

ble notwithstanding  the  uncertainty  which  may  exist  as  to  the 
identity  of  the  other  party  speaking. 

Donahue,  J. ;  Voorhees,  J.,  and  McCarty,  J.,  concur. 

Heard  on  error  to  Court  of  Common  Pleas  of  Richland 
County. 

This  proceeding  in  error  is  brought  to  reverse  the  judgment  of 
the  common  pleas  court  in  an  action  in  that  court,  wherein 

B.  W.   Willett  sued   the   Pullman   Company  for  damages  for 
breach  of  contract. 

The  petition  avers  that  the  defendant  company  entered  into 
a  contract  with  the  plaintiff,  b^y  the  terms  of  which  he  was  to 
be  furnished  a  drawing  room  oiJ>  one  of  the  defendant's  cars, 
for  the  use  of  himself  and  wife,  f^com  Shelby,  Ohio,  to  New 
York,    which    car    was    attached    to    iN.  train    on    the    Clev., 

C,  C.  &  St.  L.  Railway  Company's  lines;  i^bat  in  pursuance  of 
said  agreement  he  then  purchased  transpo!Ctation  over  said 
company's  lines  to  New  York;  that  said  defeiiadant  company 
failed  and  neglected  to  keep  its  contract  in  that  J^^^f  to  fur- 
nish him  with  said  drawing  room,  and  that  he  ancVj^'^  bride, 
he  having  been  married  on  that  day,  were  coinTV^^^  ^^ 
occupy  the  porter's  apartment  from  Shelby  to  Clevelat^»  and 
at  Cleveland,  at  1 :45  a.  m.,  they  were  compelled  to  chV^^  ^^ 
another  car  in  which  they  obtained  a  berth  to  Buffalo,  \^^  *^^ 
5  A.  M.  they  were  compelled  to  change  again  to  a  chair  cW'  ^" 
which  latter  car  they  remained  until  they  reached  New  f^^^' 
He  avers  that  by  reason  of  such  failure  on  the  part  ofV^^^^ 
company  he  suffered  physical  pain,  inconvenience,  hurniliap"' 
mental  anguish  and  suffering,  to  his  damage  in  the  sunt  ^^ 
$1,999,  for  which  he  prays  judgment. 

The  effect  of  defendant's  answer  is  to  deny  that  any  s^^" 
contract  was  made  as  relied  upon  in  plaintiff's  petition,    -^^ 
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upon  the  issue  joined  the  cause  was  tried  to  a  jury,  resulting 
in  a  verdict  for  plaintiff  for  $125  and  judgment  thereon. 

The  record  discloses  that  a  conversation  over  the  telephone 
was  given  in  evidence  by  the  plaintiff,  over  the  objection  of 
the  defendant,  and  this  is  assigned  as  error.  It  is  perhaps  true 
that  there  ought  to  have  been  a  little  more  certainty  as  to  the 
identification  of  the  speaker  in  this  telephone  communication, 
but  Mr.  Willett  says,  **I  received  a  telephone  message  that  he 
had  word  from  the  main  office  that  they  had  this  reservation 
for  me  for  that  train."  It  does  clearly  appear  from  the  evi- 
dence admitted  just  prior  to  this  answer,  that  he  referred  to 
Mr.  Close,  who  was  acting  in  some  capacity  in  the  railway  office 
at  Shelby.  True,  he  does  not  say  hew  he  knew  it  was  Mr.  Close 
that  was  talking,  although  he  used  the  pronoun  **he.''  If  coun- 
sel desired  to  show  that  he  could  not  be  certain  as  to  the  iden- 
tity of  the  individual  talking,  then  it  was  the  duty  of  counsel  to 
cross-examine  him  upon  this  point,  and  show  by  this  cross-ex- 
amination that  he  did  not  know  and  could  not  know  with  any 
degree  of  certainty  as  to  the  identity  of  the  person  speaking. 
But  as  it  now  stands  the  record  discloses  that  he  swore  posi- 
tively that  it  was  Mr.  Close,  and  therefore  the  conversation  was 
admissible. 

But  this  telephone  communication  has  very  little  if  anything 
to  do  with  the  issue  in  this  case.  It  is  merely  cumulative  evi- 
dence at  most,  and  as  there  is  no  conflict  of  evidence  in  this 
record  we  should  not  hold  it  prejudicial  error,  even  though  it 
were  erroneously  admitted. 

There  was  also  a  telegram  admitted  in  evidence,  over  the  ob- 
jection of  counsel  for  defendant,  signed  by  the  initials  of 
Warren  J.  Lynch,  general  passenger  agent  of  the  Big  Four. 

It  is  contended,  first,  that  this  was  not  the  original  telegram, 
that  the  original  was  in  the  telegraph  office  at  Cincinnati,  and 
that  this  paper  offered  in  evidence  was  a  mere  copy.  This 
telegram  was  not  sent  directly  to  Mr.  Willett,  but  was  handed 
him  by  Mr.  Close,  either  as  representing  Mr.  Lynch  or  the  Pull- 
man Company,  or  the  railway  company,  whichever  it  may  de- 
termine to  b^,  but  to  all  intents  and  purposes,  so  far  as  Mr. 
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Willett  is  concerned,  it  is  the  orig^inal  telegram  that  was  handed 
him  and  the  one  upon  which  he  had  a  right  to  rely,  for  this  tele- 
gram may  bind  the  Pullman  Company  no  matter  whether  it 
was  a  true  copy  of  the  one  on  file  in  Cincinnati  or  not.  So  that  we 
think  the  telegram  was  properly  admitted  in  evidence  so  far  as 
this  objection  is  concerned. 

But,  it  iff  urged,  that  there  is  no  evidence  showing  any  au- 
thority on  the  part  of  Lynch,  Close  or  any  other  railroad  offi- 
cial to  bind  the  Pullman  Company.  It  is  in  evidence,  however, 
that  this  was  the  usual  and  customary  manner  of  procuring 
apartments  on  the  Pullman  Company's  cars  at  Shelby,  Ohio, 
and  that  these  railway  agents  were  in  the  habit  in  the  usual 
course  of  business  of  making  such  contract  for  and  on  behalf  of 
the  Pullman  Company,  and  that  Mr.  Willett  had  theretofore 
•transacted  the  same  character  of  business  with  these  agents, 
and  the  Pullman  Company  had  always  ratified  their  authority 
and  fulfilled  the  contract  made  by  them.  So  that  if  this  evi- 
dence is  competent,  then  it  would  appear  that  there  is  some  evi- 
dence touching  the  authority  of  these  railway  officials  to  con- 
tract for  the  Pullman  company. 

It  is  insisted  by  the  plaintiff  in  error  that  the  admission  of 
this  evidence  of  custom  was  prejudicial  error,  and  if  that  be  true, 
then,  of  course,  all  conversations  with  Mr.  Close,  either  over 
Ihe  telephone  or  otherwise,  and  the  admissions  of  the  telegrams, 
would  be  error,  because  of  the  failure  of  the  plaintiff  below  to 
show  authority  on  the  part  of  these  individuals  to  speak  and 
act  for  the  Pullman  Company. 

It  is  contended  that  plaintiff  sues  upon  a  specialty  and  that 
therefore  he  can  not  recover  under  a  custom,  but  must  prove 
the  contract  averred  in  the  petition.  It  does  not  appear  that 
this  custom  has  been  shown  for  the  purpose  of  showing  the 
terms  of  the  contract,  but  on  the  contrary  only  for  the  purpose 
of  showing  the  authority  of  these  agents  to  make  the  contract 
on  the  part  of  the  Pullman  Company.  If  the  Pullman  Company 
had  been  transacting  business  through  the  railway  officials  at 
Shelby,  Ohio,  or  through  ^Ir.  Lynch,  the  general  passenger  agent 
of  the  railway  company,  then,  whether  there  was '"any  such  con- 
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tract  of  agency  between  these  parties  or  not,"  would  not  be  im- 
portant, for  if  a  person  holds  out  another  to  the  public  as  his 
agent  he  is  bound  by  the  acts  of  that  individual,  whether  he 
in  fact  be  such  agent  or  not,  and  the  public  dealing  with  such 
agents  ane  not  required  to  first  determine  the  nature  and  extent 
of  their  authority.  It  is  sufficient  if  the  alleged  principal  has 
by  his  conduct  induced  the  public  to  deal  with  such  person  as 
his  agent,  and  this  inducement  may  be  by  overt  act  or  words, 
or  by  long  continued  course  of  business  transaction  in  ratify- 
ing, indorsing  and  fulfilling  contracts  of  such  persons  made  by 
them  on  behalf  of  such  principal. 

We  therefore  think  this  evidence  was  properly  admitted  and 
did  show  the  authority  of  these  railway  officials  to  enter  into 
this  contract  for  and  on  behalf  of  the  Pullman  Company,  and 
therefore  the  conversations  with  these  persons  and  telegram 
were  properly  admitted  in  evidence. 

It  is  further  contended  that  the  court  erred  in  its  charge  in 
not  clearly  and  fully  stating  the  issue  to  the  jury.  This  as- 
signment of  error  we  do  not  think  is  well  taken.  It  does  not 
appear  from  the  charge  that  the  jury  was  fairly  and  fully  in- 
structed as  to  the  issue  joined. 

It  is  further  contended  that  the  court  erred  in  its  charge 
touching  the  rule  of  damages,  in  stating  that  plaintiff  could  re- 
cover for  the  mental  anguish  suffered  or  endured  by  reason 
of  such  breach  of  contract.  We  think  this  is  the  correct  rule 
in  this  case.  The  plaintiff  does  show,  by  his  evidence,  that  he 
suffered  physical  inconvenience  and  discomfort  and  the  conse- 
quent physical  pain  attendant  thereon  is  sufficient  to  support 
his  claim  for  compensatory  damages,  which  includes  damages 
for  mental  suffering  and  humiliation,  although  it  is  true  that 
without  such  basis  of  recovery,  mental  anguish  alone  would  not 
be  sufficient  to  support  the  action. 

It  is  further  contended  that  the  damages  awarded  were  ex- 
cessive. We  think  not.  The  peculiar  circumstances  of  this  case 
were  properly  matter  for  the  consideration  of  the  jury.  The 
damages  for  the  deprivation  of  the  comforts,  conveniences 
and  privacy  for  which  he  had  contracted  and  agreed  to  pay 
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are  not  to  be  measured  by  the  amc^unt  to  be  paid  therefor.  He 
oould  have  bad  cheaper  accommodations  had  he  so  desired,  but 
that  he  wanted  these  accommodations  under  the  circumstances 
of  this  case  was  but  natural  and  commendable,  and  we  do 
not  think  that  the  record  fails  to  show  any  damages,  but, 
on  the  contrary  it  fully  sustains  the  verdict  and  would,  in  our 
opinion,  sustain  even  a  larger  verdict  had  the  jury  thought 
proper  to  fix  a  larger  amount. 

Some  complaint  is  made  that  he  demanded  his  tickets  from  the 
railroad  conductor,  instead  of  the  Pullman  conductor.  This 
was  certainly  the  proper  person  upon  whom  to  make  demand 
for  the  return  of  his  railway  tickets,  because  that  conductor 
was  the  one  who  had  those  tickets  and  was  representing  the 
railroad  company,  and  the  Pullman  Company  had  nothing  to 
do  with  that  contract,  so  that  if  the  railroad  company  would  not 
return  the  tickets  there  was  nothing  left  for  him  to  do  but  to 
accept  the  accommodations  offered  by  the  Pullman  Company, 
in  place  of  the  accommodations  that  it  had  contracted  to  fur- 
nish him.  This  company  might  have  reduced  these  damages 
very  much  by  procuring  the  railway  company  to  return  to  him 
his  railroad  tickets  at  Cleveland,  so  that  he  might  stop  over 
there  until  a  later  train,  but  this  was  not  done;  on  the  contrary, 
the  railroad  company  refused  so  to  do. 

Finding  no  error  in  this  record  to  the  prejudice  of  plaintiff 
in  error,  the  judgment  of  the  common  pleas  court  is  aJHRrmed, 
with  costs,  but  without  penalty,  and  the  case  remanded  for 
execution.    Exceptions  of  plaintiff  in  error  noted. 

Cummirigs,  McBride  &  Wolfe,  for  plaintiff  in  error. 

Kerr  &  La  Dow,  for  defendant  in  error. 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       179 

1905-6.]  Preble  County. 


CONSTITUTIONALITY  OF  SCHOOL  FUND  DEPOSITOICY  ACT. 

[Circuit  Court  of  Preble  County.] 

The  State  op  Ohio,  ex  rel    The  BOxVrd  op  Education  op 

Eaton,  Ohio,  v.  JQeo.  W.  Rehpuss,  Treasurer  op 

the  Eaton  School  District. 

Decided,  April,  1905. 

School  Fund^ — Mandamus  to  Compel  Deposit  of — In  Official  Depository 
-r-Requirement  of  Security  Company  Bond  Directory  Only — Section 
3G98  Constitutional. 

1.  Inasmuch  as  the  primary  purpose  of  Section  3968,  providing  for  the 

designation  of  an  official  depository  for  school  funds,  is  to  obtain  a 
revenue  from  the  idle  moneys  of  school  boards,  the  provision  of  the 
act  that  the  depository  shall  give  a  good  and  sufficient  bond  **of 
some  approved  surety  company"  is  incidental  merely,  and  indicates 
a  purpose  to  require  a  good  and  sufficient  lawful  bond,  and  nothing 
more. 

2.  It  follows,  therefore,  that  the  objectional  provision  of  the  act  is  di- 

rectory only,  and  that  the  act  is  constitutional. 

Wilson,  J. ;  Sullivan,  J.,  and  Dustin,  J.,  concur. 

Thi8  is  a  suit  in  mandamus  to  compel  the  defendant,  who  is 
the  treasurer  of  the  Eaton  School  District,  to  deposit  the  school 
funds  in  the  bank  named  by  the  board  as  the  ofRcial  depository. 

The  defendant  answers  that  the  depository  was  designated 
under  the  provisions  of  Section  3968  of  the  Revised  Statutes, 
and  that  the  law  is  unconstitutional.  A  demurrer  is  interposed 
to  the  answer  raising  the  question.  The  prround  upon  which  it 
is  claimed  the  law  is  uneonstitutional  is  that  it  requires  the 
bank  named  as  the  depository  to  *  *  give  a  good  and  sufficient  bond 
of  some  approved  security  company.'' 

The  decision  of  the  court  in  State,  ex  rcU  v.  Eobhins,  2  O.  L.  R., 
373,  holding  Section  3446c,  as  amended  April  20th,  1904  (97 
0.  L.,  182)  known  as  the  Craft's  Law,  to  be  unconstitutional, 
is  relied  upon.  The  purposes  of  the  law,  as  it  is  said  by  Davis,  J., 
in  the  opinion  of  the  court,  was  to  make  security  by  security 
companies  exclusive  and  compulsory  for  the  benefit  of  the  se- 


•Petition  in  error  filed  in  the  Supreme  Court  by  Rehfuss,  treasurer, 
on  June  30,  1905;  motion  for  an  order  staying  execution  of  the  judg- 
ment below  overruled  July  10;  cause  dismissed  September  26,  for  fail- 
ure to  file  printed  record. 
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curity  companies,  and  not  to  subserve  the  public  welfare.  Such 
a  purpose,  the  Supreme  Court  holds,  is  violative  of  the  Consti- 
tution, because  it  unnecessarily  interferes  with  the  right  of 
contract. 

That  can  not  be  said  of  the  law  which  is  challenged  here. 
Its  purpose  is  to  establish  a  depository  for  school  funds,  under 
certain  named  resrtrictions,  for  the  benefit  of  the  public. 

The  boards  of  education  are  authorized  to  designate  as  the 
depository  the  bank  oflPering  at  a  competitivie  bidding  the 
highest  rate  of  interest,  in  no  case  less  than  two  per  cent. ;  the 
deposit  shall  not  exceed  the  paid-up  capital  stock  of  the  bank, 
and  shall  not  exceed  three  hundred  thousand  dollars;  the  bank 
shall  give  a  good  and  sufficient  bond  of  some  approved  guaranty 
company  in  a  sum  at  least  equal  to  the  amount. deposited. 

It  is  obvious  that  the  primary  purpose  of  the  law  is  to  obtain 
a  revenue  from  the  idle  moneys  of  the  school  boards.  The  pro- 
visions for  security  are  incidental  merely. 

Two  days  before  tfie  passage  of  the  school  code,  of  which  this 
section  is  a  part,  the  Ijegislature  had  enacted  what  is  known  as 
the  Craft's  Law,  now  held  to  be  unconstitutional.  If  that  law 
had  been  valid,  as  the  Legislature  must  have  assumed  that  it 
was,  no  other  kind  of  security  would  have  been  lawful.  Section 
1^968  simply  followed  its  provisions,  the  purpose  being  to  require 
a  good  and  sufficient  lawful  bond. 

It  is  the  duty  of  the  court  to  uphold  the  law  establishing  a 
depository  for  the  benefit  of  the  public  if  it  can  be  done.  In 
order  that  it  may  be  done  and  that  the  deposit  may  be  secured 
by  a  lawful  bond,  the  court  is  authorized,  we  think,  to  regard 
the  words  designating  the  character  of  the  security  as  directory 
merely  and  not  vital  to  the  purposes  of  the  statute. 

It  can  not  be  said,  if  the  Legislature  had  known  it  could  not 
so  direct  as  to  the  character  of  the  security,  it  would  not  have 
passed  the  act.  The  demurrer  to  the  answer  will  be  sustained, 
and  a  peremptory  writ  may  issue  forthwith  at  the  costs  of  the 
defendant. 

M,  CahiU,  Proseciiting  Attorney,  E.  P.  Vangkan  and  J.  F. 
(lihnorc,  for  the  school  board. 

Rmmgcr  d;  Kmnger,  for  the  treasurer. 
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UNAUTHORIZED  ACT  OF  EXBCUTOR. 

[Circuit  Court  of  Hamilton  County.] 

John  Wentzel,  Executor  and  Trustee  op  the  Estate  of 
Henry  Wentzel,  Deceased,  v.  Ch.uiLiES  R.  Chesley 

AND  ELIZ.VBETH  ChESLEY. 

Decided,  December  19,  1905. 

Wills — Title — Unauthorized  Act  as  to,  6y  Executor — Consent  of  Dev- 
isees to  Unauthorized  Aot — Estoppel — Statute  of  Limitations — 
Burden  of  Proof. 

1.  Where  a  testamentary  trustee,  under  mistake  as  to  his  authority, 

has  conveyed  away  a  part  of  the  assets  of  the  trust  estate,  without 
consideration,  there  being  no  Intervening  equities,  a  court  of 
chancery  will  compel  its  restitution  to  the  body  of  the  trust 

2.  The   burden  of  proof  will   be  upon   those  endeavoring  to  set  up 

facts  and  reasons  why  this  should  not  be  done. 

Jelke,  p.  J. ;  Swing,  J.,  and  Gippen,  J.,  concur. 

On  December  18,  1883,  Henry  Wentzel  died  testate,  making 
John  Wentzel  executor  and  trustee  of  his  will,  the  portions 
of  which  will  involved  in  this  case  are  as  follows : 

**  Second,  I  will  and  bequeath  to  my  son,  John,  all  my  real 
and  personal  estate  in  trust  for  the  use  and  benefit  of  my  be- 
loved wife,  Margaret  Wentzel,  during  her  natural  life,  if  so 
long  she  remain  unmarried. 

** Third,  In  case  my  wife  shall  re-marry,  I  will  and  be- 
([ueath  to  her  one-third  (1-3)  absolutely  of  all  my  real  and 
pei-sonal  estate;  the  remaining  two-thirds  (2-3)  to  be  equally 
divided  between  my  four  children,  John,  Lizzie,  Therese  and 
Anna. 

**Fourth.  I  will  my  beloved  wife  the  privilege,  power  and 
l)rerogative  to  dispose  of,  by  will  at  her  death,  a  one-third 
interest  in  all  the  real  and  personal  estate. 

'* Fifth.  It  my  wife  elects  and  takes  against  this  will,  I 
will  and  bequeath  that  the  remaining  portion  of  all  my  property 
1k»  equally  divided  betwwn  my  four  children,  John,  Lizzie, 
Therese  and  Anna. 

*' Sixth.  I  will  and  beciueath,  at  the  death  of  my  beloved 
wife,  Margaret  W^entzel,  all  my  real  and  personal  property — 
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except  the  one-third  above  mentioned — shall  be  equally  divided 
between  my  four  children,  John,  Lizzie,  Therese  and  Anna. 

^'Seventh.  I  will  that  when  money,  which  I  have  loaned, 
becomes  due  and  the  money  due  at  my  death  on  policy  72,619, 
issued  by  the  Connecticut  Mutual  Life  Insurance  Company 
of  Hartford,  be  collected  and  invested  and  re-invested,  on  good 
security,  by  my  son  John,  the  interest  to  be  paid  to  my  be- 
loved wife.'* 

In  March,  1885,  said  John  Wentzel,  the  executor  and  trus- 
tee as  aforesaid,  invested  of  the  funds  of  said  estate  the  sum 
of  $2,080  in  a  certain  lot  of  land  situate  on  the  southwest  cor- 
ner of  Wheeler  and  McMillan  streets,  Cincinnati,  Ohio,  and 
subsequently  three  thousand  dollars  in  building  a  brick  house 
thereon,  making  a  total  expenditure  of  about  five  thousand 
dollars. 

Christina  Chesley  was  the  daughter  of  the  widow,  Margaret 
Wentzel,  by  a  former  husband  and  the  step-sister  of  John,  Lizzie, 
Therese  and  Anna  Wentzel. 

With  the  knowledge  and  the  approbation,  at  the  time  it  seems, 
of  the  widow,  Margaret  Wentzel,  and  her  daughter  Anna,  John 
Wentzel,  the  executor  and  trustee,  took  the  title  of  this  prop- 
erty in  the  name  of  Christina  Chesley,  where  the  title  to  said 
pix)perty  has  remained  ever  since. 

Christina  Chesley  has  died  and  the  property  apparently  by 
inheritance  passed  to  Charles  R.  Chesley. 

Margaret  Wentzel  and  Anna  Wentzel,  now  Anna  M.  Haw- 
kins, claim  that  they  did  not  fully  understand  the  transaction 
by  which  said  title  was  taken  in  the  name  of  Christina  Chesley. 
Action  is  herein  maintained  by  the  said  John  Wentzel,  executor 
and  trustee,  to  recover  and  have  brought  back  into  the  assess 
of  the  estate  of  Henry  Wentzel,  deceased,  this  prop- 
erty. It  is  manifest  from  a  reading  of  the  will  that  in  do- 
ing as  he  did,  the  said  John  Wentzel,  as  executor 
an<l  truvstee,  had  no  right,  power  or  authority  under  the  will 
so  to  do.  This  is  admitted  by  counsel  for  defendant,  but  it 
is  claimed  that  it  was  done  with  the  knowledge  and 
consent  of  the  widow  and  children  of  Henry  Wentzel,  de- 
ceased, and  that  the  same  has  been  acquiesced  in  now  so  long 
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that  the  tpansaction  can  not  be  disturbed.  We  do  not  think 
that  this  is  so.  This  action  is  in  no  way  barred  by  any  of  the 
provisions  of  the  statute  of  limitations.  This  property  was 
clearly  bought  with  the  funds  of  said  estate,  and  unless  there 
is  some  estoppel,  we  see  no  reason  why  it  should  not  in  equity  be 
restored.  Neither  Christina  Chesley  nor  her  son  Charles  ever 
paid  one  dollar  on  account  of  said  property,  but  on  the  con- 
trary have  had  the  use  and  enjoyment  of  the  same  from  1885 
to  the  present  time  without  paying  rent  of  any  kind  therefor. 

It  is  extremely  doubtful  whether  the  widow,  with  the  children 
of  Henry  Wentzel,  could  ratify  and  approve  this  unauthorized 
act  of  the  executor  and  trustee  by  verbal  consent  or  tacit  ac- 
quiescence. It  seems  to  us*  that  if  they  had  any  power  at  all, 
whieh  is  extremely  doubtful,  during  the  life  of  Margaret  Went- 
zel, ;to  confirm  this  act,  it  ought  to  have  been  by  deed.  The 
power  of  Margaret  Wentzel  over  the  estate  of  Henry  Wentzel 
or  any  part  thereof,  is  clearly  indicated  in  items  fourth,  fifth 
and  sixth  of  said  will,  and  her  power  of  disposition  over  the 
same  could  be  exercised  in  no  other  way.  A  reading  of  the 
will  would  rather  disclose  that  the  object  of  the  testator  was 
to  provide  against  the  impulses  of  maternal  generosity  on  the 
part  of  ]VIargaret  Wentzel  and  the  importunities  of  any  of  her 
children,  and  to  insure  the  conservation  of  the  estate  so  as  to 
furnish  her  an  income  as  long  as  she  lived. 

Mrs.  Thenese  Hirsh  and  Mrs.  Lizzie  Paine  (both  nee  Went- 
zel) testified  that  they  did  not  know  of  the  transaction  at  the 
time  it  was  made,  and  that  immediately  upon  discovery  of  the 
same  they  have  objected  to  and  protested  against  it;  Mrs.  Anna 
M.  Hawkins,  (nee  Wentzel),  testifies  that  she  knew  of  the  trans- 
action and  rather  procured  her  brother  to  make  the  same,  al- 
ways with  the  understanding,  however,  that  it  was  a  gift  by 
the  mother,  Margaret  Wentzel,  out  of  her  third  to  her  daugh- 
ter Christina,  the  said  Anna's  step-sister,  and  that  she  had  no 
knowledge  of  the  lack  of  power  in  the  said  John  Wentzel,  exec- 
utor and  trustee;  that  since  she  learned  that  the  same  was 
being  taken  out  of  the  general  assets  of  the  estate,  and  that  her 
mother  had  no  power  under  the  will  to  take  this  in  this  manner 
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specifically  out  of  her  third,  she  pbjected  and  has  ever  since 
and  does  now  object.  The  said  John  Wentzel  testifies  that  he 
simply  blundered. 

In  the  face  of  the  will  and  the  admitted  facts,  the  burden  of 
proof  to  show  the  facts  of  consent,  be  that  of  such  legal  signifi- 
cance as  it  may,  is  on  the  defendant.  The  preponderance  of 
proof,  however,  is  plainly  against  the  defendant  in  favor  of  the 
plaint iflF.  We  see  ho  reason  for  any  estoppel.  Neither  Chris- 
tina Chesley  nor  her  son  Charles  have  ever  parted  with  any- 
thinlg  on  account  of  this  property,  neither  have  they  been  in- 
duced to  change  their  legal  relation  or  incur  any  obligation 
*or  liability  on  account  thereof.  They  simply  have  enjoyed  a 
residence  for  a  period  of  years  without  cost  to  which  they  had 
no  legal  right,  for  the  use  of  which,  however,  there  is  no  claim 
made,  and  this  court  would  not  allow  any.  But  as  to  the  cor- 
pus of  the  property,  it  is  an  asset  of  the  estate  of  Henry  Went- 
zel and  as  such  ought  to  go  back  into  the  hands  of  the  executor 
and  trustee  to  strictly  follow  the  course  prescribed  for  the 
assets  of  the  testator's  estate,  in  his  will. 

There  is  a  sentimental  hardship  in  this  conclusion,  but  no  legal 
one.  Margaret  Wentzel,  the  widow,  did  not  testify.  The  exec- 
urtor  and  trustee  says  that  she  is  aged,  and  now  needs  for  her 
comfortable  maintenance  and  support  the  property.  We  there- 
fore find  for  the  plaintiff  and  decree  may  be  had  accordingly. 

John  Wejitzel,  for  the  plaintiff. 

//.  L.  Gordon  and  O.  A,  Ginter,  contra. 
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PROVISIONS  AGAINST  DANCERS  ARISING  AS  WORK 

PROCEEDS. 

[Circuit  Court  of  Lucas  County.] 

William  Zarembski  v.   The  Cincinnati,  Hamilton  &  Day- 
ton Railroad  Company.* 

Decided,  January  30,  1905. 

Negligence — Railway  Company  Employs  Men  to  Remove  Iron  Ore  hy  the 
Ton — Man  Injured  hy  Falling  Mass  of  Ore — Company  Not  Liable. 

Z  was  one  of  a  gang  of  laborers  employed  by  the  railway  company  to 
remove  In  wheelbarrows  a  large  pile  of  iron  ore.  The  men  were 
paid  by  the  ton,  and  the  pay  of  the  boss  was  taken  out  of  the 
proceedsof  the  work  and  pro  rated  among  the  men.  The  boss,  after 
endeavoring  for  some  time  to  loosen  a  mass  of  frozen  ore,  aban- 
doned the  efTort,  and  a  short  time  thereafter  the  mass  fell  and 
Z  was  injured. 

Held:  That  no  liability  on  account  of  the  accident  attached  to  the  com- 
pany for  which  the  work  was  being  done. 

Hull,  J.;  Parker,  J.,  and  Haynes,  J.,  concur. 

The  plaintiff  in  error,  who  was  the  plaintiff  below,  brougrht 
his  action  against  the  railroad  company  to  recover  damages, 
which  he  claims  he  sustained  on  acocnint  of  the  negligence  of 
the  company.  He  complains  that  the  company  did  not  fur- 
nish him  a  safe  place  to  work  and  was  negligent  in  that  re- 
gard, and  that  on  account  of  that  he  was  injured.  He  was 
employed  upon  the  docks  of  the  company  as  a  common  lab- 
orer, at  the  time  of  his  injury,  to  shovel  iron  ore  and  whe:^l 
it  to  a  place  on  the  docks  to  be  loaded  into  cars.  He  was 
injured  by  a  frozen  mass  of  iron  ore  weighing  about  eight 
or  nine  hundred  pounds,  some  four  feet  long,  and  about  a 
foot  square,  which  had  become  fastened  in  the  trestle  over  his 
head  and  lodged  there.  He  was  at  work  immediately  under 
this  trestle  shoveling  iron  ore  in  March,  1903,  and  while  at 
work  there  in  the  afternoon,  about  half-past  four,  this  mass 

*  Affirmed  by  the  Supreme  Court,  without  report,  Tuesday,  October 
8,  1905. 


J 86       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Zarembski  v.  C,  H.  &  I).  Railroad  Co.     [Vol.  VII,  N.  S. 


of  ore  fell  and  broke  his  leg  and  otherwise  injured  him.  It 
is  claimed  that  the  railway  company  was  negligent  in  per- 
mitting this  piece  of  ore  to  be  suspended  in  the  way  or  lodged 
in  ithis  manner,  on  the  trestle,  so  that  it  was  in  danger  of  fall- 
ing upon  the  plaintiff,  as  it  finally  did  fall. 

At  the  close  of  the  plaintiff's  testimony,  upon  motion,  a 
verdict  was  directed  in  favor  of  the  defendant  and  judgment 
was  entered  upon  the  verdict,  and  it  was  to  reverse  this  judg- 
ment that  a  petition  in  error  was  filed  in  this  court.  The 
court  below  held  that  the  testimony  did  not  (tend  to  show  any 
negligence  on  the  part  of  the  railroad  company  and  the  ques- 
tion is,  substantially,  whether  the  company  failed  in  any  re- 
spect or  was  negligent  in  any  respect  in  the  matter  of  leaving 
this  iron  ore,  or  in  the  matter  of  giving  plaintiff  a  safe  place 
to  work. 

Zarembski  had  been  employed  at  this  work  since  the  Decem- 
ber preceding  his  injury,  which  was  in  March,  1903.  The  ore 
on  the  docks  had  been  taken  off  the  vessels  the  summer  and 
fall  before  and  put  onto  small  cars,  dump  cars,  as  they  were 
called,  and  these  were  propelled  up  the  trestles  and  the  coal 
dumped  off  so  that  the  ore  fell  down  upon  the  dock  and  piled 
up  in  that  way,  until  it  extended  up  to  the  trestle,  which 
was  probably  about  twenty  feet  high  at  this  point;  and,  during 
the  winter,  Zarembski  and  other  men  had  been  engaged  in 
moving  this  ore,  which  had  been  so  jiiled  up,  or  stacked  up, 
putting  it  on  wheelbarrows  and  taking  it  away;  so  that  it  might 
be  put  into  cars;  they  began  at  the  bottom  edge  of  the  pile  and 
kept  moving  it  away,  and  the  pile  was  thus  gradually  lowered. 
All  of  the  ore  had  been  moved  away  from  under  this  trestle, 
except  a  very  small  pile,  leaving  this  mass  of  frozen  ore  lodged 
in  the  trestle  above,  as  I  have  said.  About  half-past  four  in 
the  afternoon,  Zarembski,  with  the  other  men  of  his  particular 
gang,  were  directed  by  the  gang  boss,  as  he  was  called,  to  move 
that  small  pile  of  iron  ore  that  was  under  this  trestle  to  some 
other  part  of  the  dock;  he  had  been  working  only  a  half  an 
hour  at  this  work  when  this  mass  of  ore  fell  upon  him  and  in- 
jured him. 
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The  men  were  employed  to  move  this  iron  ore  and  were 
paid  for  it  by  the  ton ;  they  were  not  working  by  the  day  but  by 
the  ton ;  and  the  gang  boss,  as  he  was-  called,  a  man  by  the  name 
of  Stump,  was  employed  with  the  rest  of  the  gang  to  do  this 
work,  and  he  received  the  same  pay  as  the  rest  of  the  men ;  but 
instead  of  being  paid  directly  for  the  work  he  did  by  the  railroad 
company,  when  the  other  men  were  paid,  his  pay  was  taken  out 
of  what  they  were  entitled  to,  was  retained  by  the  company,  and 
he  was  paid  with  that  money,  so  that  the  money  that  he  received 
came  really  from  the  rest  of  the  gang,  pro  rata;  that  is,  it 
it  was  taken  out  of  the  compensation  for  moving  this  iron  ore 
at  so  much  a  ton,  his  pay  being  secured  in  that  way ;  but  he  w«a 
employed  simply  as  one  of  the  gang.  He  seems  to  have  been  a 
kind  of  a  manager. 

On  the  morning  of  the  day  that  Zarembski  was  injured, 
sometime  during  the  forenoon,  the  gang  boss  had  his  attention 
called  to  this  mass  of  iron  ore  on  the  trestle  by  the  men  of 
another  gang  (this  whole  gang  wn%  divided  into  smaller  gangs), 
and  the  boss  went  upon  the  trestle  and  endeavored  to  dis-lodge 
this  piece  of  ore  with  a  pick  or  bar  of  iron;  and  he  testifies 
that  he  worked  at  this  work  a  half  an  hour  and  was  unable 
to  dislodge  it,  and  he  left  it  and  came  down,  and  for  some  reason, 
about  half-past  four  in  the  afternoon,  it  fell  and  injured  the 
plaintiff. 

The  mass  of  frozen  ore  had  been  left  on  the  trestle  by  the 
men  who  were  at  work  and  had  been  at  work  upon  the  dock, 
in  doing  their  work  of  shoveling  away  this  pile  of  ore  under 
this  part  of  the  trestle,  and  it  had  been  there  some  four  or 
five  weeks  before  this  injury.  The  record  is  very  brief;  only 
three  witnesses  were  called,  the  gang  boss,  one  other  man,  and 
'the  plaintiff  himself. 

We  are  of  the  opinion  that  the  action  of  the  court  was 
correct  in  directing  a  verdict.  The  gang  boss.  Stump,  was  em- 
ployed in  the  way  that  I  have  suggested,  and,  in  our  opinion, 
he  was,  so  far  as  the  plaintiff  was  concerned,  and  the  other  men 
upon  the  dock,  a  fellow-servant  and  not  a  superior  oflBicer 
with  power  to  bind  the  company  by  his  negligence,  if  ho  was 
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negligent  in  this  instance.  He  came  to  the  company  with  the 
rest  of  the  gang,  according  to  the  testimony ;  he  was  simply  their 
boss;  he  received  the  same  pay  as  they  did,  and  it  may  be  said 
was  their  manager;  he  was  not  put  in  authority  by  the  rail- 
road company,  except  in  so  far  as  it  acquiesced  in  his  being 
appointed  by  the  gang  themselves  as  a  gang  boss,  as  they 
called  him.  They  were  all  working  similar  to  independent 
contractors — they  were  doing  work  by  the  ton.  The  railroad 
company  was  bound,  undoubtedly,  to  furnish  to  these  men  a 
safe  place  to  work — ^that  rule  is  well  established.  It  was  bound 
to  use  ordinary  care  to  see  that  the  docks  were  safe,  that 
the  machinery  with  which  they  did  the  work  was  safe;  they 
were  bound  to  use  ordinary  eare  in  ail  those  respects.  But 
the  danger  here  was  one  that  came  from  the  very  nature  of  the 
work  and  grew  out  of  the  performance  of  the  work  by  the 
men  themselves.  Here  was  a  great  pile  of  ore,  running  from  the 
dock  up  to  this  trestle;  they  were  gradually  taking  it  away, 
shoveling  it  into  wheelbarrows  and  wheeling  it  away;  as  they 
did  their  work,  the  ore  was  liable  to  fall  upon  them,  if  they  took 
it  away  leaving  a  projection  or  overhanging  mass  of  ore;  and 
the  men  themselves  left  this  mass  there,  one  of  the  gangs — 
whether  the  gang  that  Zarembski  worked  with  or  not;  the 
evidence  perhaps  discloses  that  he  did  not  work  at  this  par- 
ticular pile  before  the  day  he  was  hurt;  but  the  men  them- 
selves left  this  mass  of  iron  ore  upon  the  trestle  above  them 
and  above  the  dock.  It  was  incident  to  and  a  result  of  the  very 
work  which  they  were  doing;  and,  in  our  judgment,  the  rail- 
road company  was  not  legally  required  to  see  that  the  men 
performing  the  work  that  they  were  hired  to  do  by  the  ton, 
lleft  no  mass  of  iron  ore  or  piece  of  iron  ore  in  a  way  that  it 
might  fall  down  upon  some  of  them  when  they  were  at  work. 
It  is  held  by  the  authorities  that  where  a  danger  arises  from 
the  work  itself,  that  men  are  doing  such  as  this  was,  that  the 
master  is  not  liable.  Upon  this  question  we  cite  the  case  of 
Durst  v.  Carnegie  Steel  Co.,  33  Atlantic  Rep.,  1102  (173  Pa. 
St.,  162).  The  second  and  third  paragraphs  of  the  syllabus 
are  as  follows: 
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**2.  When  the  only  possible  danger  to  an  employe  engaged 
in  making  an  excavation  is  such  as  may  arise  during  the  progress 
of  the  work,  the  employer  is  not  bound  to  stand  by  during  the 
work  and  see  if  a  danger  arises,  it  being  sufficient  if  he  pro- 
^ade  against  such  dangers  as  may  possibly  arise,  and  gives  the 
workmen  the  means  of  protecting  themselves. 

**3.  Injuries  to  a  workman  engaged  in  making  an  excava- 
tion through  the  falling  of  earth  upon  him  are  not  shown  to 
have  resulted  from  the  negligence  of  the  employer  by  the  fact 
that  he  knew  that  a  sew^er  ran  through  the  place  where  the 
excavation  was  to  be  made,  and  failed  to  warn, the  employe." 

This  case  was  affirmed  upon  the  opinion  of  the  trial  judge. 
In  the  opinion  published  on  page  1103,  this  is  said: 

**It  will  be.  observed  that  the  place  as  it  stood  when  the 
\^x)rk  commenced  was  perfectly  safe.  The  danger  could  only 
arise  as  the  w^ork  progressed,  and  be  caused  by  the  work  done. 
In  such  a  case  we  do  not  think  it  is  the  duty  of  the  employer 
to  sitand  by  during  the  progress  of  the  work  to  see  when  a 
danger  arises.  It  is  sufficient  if  he  provide  against  such  dan- 
gers as  may  possibly  or  probably  arise,  and  gives  the  workmen 
the  means  of  protecting  themselves.  They  should  look  out 
for  such  dangers,  an(J  use  the  means  provided.*' 

Now  in  the  case  at  bar  dynamite  was  furnished  by  the  com- 
pany and  men  provided  to  explode  it  and  break  up  pieces  of 
or^  like  this,  if  called  upon  to  do  it  by  the  men  at  work.  If 
lhi«  gang  bass.  Stump,  should^  be  regarded  as  a  foreman  in 
the  employ  of  the  company,  as  such  it  would  be  difficult  to 
say  that  he  was  guilty  of  negligence  in  any  event,  for  the 
testimony  shows,  as  I  have  said,  that  on  the  forenoon  of  that 
day  he  had  endeavored  to  dislodge  this  piece  of  iron  and  worked 
for  half  an  hour  with  tools,  but  was  unable  to  do  so.  It  would 
seem  that  a  man  of  ordinary  care  would  hardly  anticipate,  un- 
der the  circumstances,  that  the  piece  of  ore  would  fall  during 
the  day,  and  no  explanation  is  given  showing  w^hy  it  did  fall; 
it  was  a  fairly  warm  day  in  March,  and  it  may  have  been  melted 
or  thawed  and  fallen  on  that  account;  but  there  is  no  testimony 
to  show  that  that  caused  it  to  fall.  There  is  no  evidence  that 
can  be  relied  on  that  any  cars  were  run  upon  thi«  trestle  during 
the  day.  Stump  thought  at  first  that  there  were,  but  after- 
wards he  said  he  did  not  know  anything  about  it;  he  did  not  see 
any  go  up  there,  and  could  not  tell,  therefore,  what  it  was  that 
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caused  this  mass  of  iron  ore  to  fall  on  that  afternoon.  It  is 
entirely  unexplained  in  the  record.  For  some  reason  it  became 
dislodged  about  the  middle  of  the  afternoon  and  fell,  and 
plaintiff  wais  injured.  But  we  are  of  the  opinion  that  the 
li^ang  boss  is  not  to  be  regarded  as  a  foreman  of  the  railroad 
company,  so  as  to  bind  the  company  by  his  negligence,  if  he 
was  guilty  of  any  negligence.  It  is  well  settled,  of  course, 
that  an  employer  does  not  insure  his  men  against  all  possible 
injury,  and  whatever  dangers  are  naturally  incident  to  the 
employment.  The  employe  ordinarily  assumes  them;  and  that 
there  was  some  danger  in  doing  work  of  this  kind  is  clear; 
Zarembski  testified  that  he  did  not  know  that  this  mass  of  iron 
ore  was  lodged  on  the  trestle ;  that  he  did  not  see  it.  But  we 
do  not  think  it  was  necessary  to  go  into  the  doctrine  of  assumed 
risk  to  decide  this  case.  For  the  reasons  given  the  judgment 
of  the  court  of  common  pleas  wall  be  affirmed. 

Harvey  Seribner  and  Cornell  Schreiber,  for  plaintiff  in  error. 

Swayne,  Ha/yes  &  Tyler,  for  defendant  in  error. 


ATTORNEYS'  SERVICES  NOT  NECESSARIES. 

[Circuit  Court  of  Hamilton  County.] 

Karch  &  Quasser  v.'Katiiryn  Bacciocco. 

Decided,  December  18,  1905. 

Attorneys'  Fees — Policy  of  the  Law  as  to  the  Disallowance  of — Services 
of  Attorneys  not  Necessaries  within  the  Meaning  of  the  Attach- 
ment Statute — Review  on  Weight  of  the  Evidence. 

1.  A  claim  for  necessaries  can  not  be  based  upon  services  rendered  by 

an  attorney  in  prosecuting  the  claim  of  a  divorced  wife  against 
her  former  husband  for  support  and  education  furnished  their 
minor  child,  but  such  a  claim  is  like  an  ordinary  debt  to  be  col- 
lected at  the  expense  of  the  creditor. 

2.  Section  6524  is  broad  enough  to  permit  of  a  review  of  proceedings 

before  a  Justice  of  the  peace  on  the  weight  of  the  evidence. 

GiFFEN,  J. ;  Jelke,  p.  J.,  and  Swing,  J.,  concur. 

Plaintiffs  in  error  commenced  an  action  before  a  justice  of 
the  peace  to  recover  from  the  defendant  in  error  for  services 
rendered   as   attorneys   at   law    in    consultation    concerning  a 
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claim  that  defendant  in  error  had  against  her  divorced  husband 
for  support  and  education  furnished  their  minor  children.  An 
attachment  was  issued  upon  the  ground  that  such  services 
were  necessaries.  The  case  was  heard  upon  evidence  before  the 
justice,  a  bill  of  exceptions  taken  embodying  all  of  the  evidence 
and  upon  error,  in  the  court  of  common  pleas,  the  attachment 
was  dissolved. 

It  is  claimed,  first,  that  the  sei'\ices  rendered  were  necessa- 
ries and  therefore  not  exempt  from  attachmeiit;  second,  that 
the  court  had  no  power  to  review  the  question  upon  the  weight 
of  the  evidence. 

It  will  not  be  claimed  that  attorney  fees,  although  indispen- 
sable to  the  successful  prosecution  of  most  law  suits,  are  neces- 
saries within  the  meaning  of  the  attachment  statute,  but  it  is 
claimed  that  inasmuch  as  the  liability  of  the  husband  was  for 
necessaries  furnished  by  the  wife  for  the  minor  children,  that 
the  attorney's  services  with  reference  to  that  claim  are  of 
the  same  nature.  It  does  not  follow,  however,  that  because 
the  claim  sought  to  be  collected  is  for  necessaries  the  means 
employed  for  its  collection  are  of  the  s&ne  character.  The 
husband,  although  primarily  liable  for  necessaries  furnished  to 
the  minor,  might  have  a  variety  of  valid  defenses  to  the  claim, 
in  which  event  the  wife  would  in  no  sense  be  justified  in  em- 
ploying counsel  or  taking  other  action  for  the  collection  of  the 
same. 

We  are  of  opinion  that  such  claim  is  like  any  ordinary  debt, 
the  collection  of  which  must  be  borne  by  the  creditor,  and  it 
has  always  been  the  policy  in  this  state  to  disallow  attorney 
fees  to  the  plaintiff  except  where  specially  provided  by  law. 
In  the  case  of  Dorsey  v.  Goodenow,  Wright's  Reports,  123,  the 
first  proposition  of  the  syllabus  is  as  follows: 

**. Where  a  wife  engages  a  lawyer  to  prosecute  a  divorce  against 
her  husband,  the  law  will  not  imply  an  undertaking  by  the  hus- 
band to  pay  the  fees.'' 

And  in  the  case  of  Leavaris  v.  Banky  50  O.  S.,  page  591,  the 
court  say : 

'*A  stipulation  in  a  mortgage  to  the  effect  that,  in  case  an 
action  should  be  brought  to  foreclose  it,  a  reasonable  attorney 


192       CIRCUIT  COURT  REPORTS-NEW  SERIES. 


Karch  &  Quasser  v.  Bacciocco  et  al.       [Vol.  VII,  N.  S. 

fee,  to  be  fixed  by  the  court,  for  the  services  of  the  plaintiff's 
attorney  in  the  foreclosure  action,  should  be  included  in  the 
decree  and  paid  out  of  the  proceeds  arising  from  the  sale  of 
mortgaged  pi"operty,  is  against  public  policy  and  void.'* 

In  the  first  case,  the  decision  is  based  upon  the  ground  that 
there  is  no  implied  agreement  on  the  part  of  the  husband  to 
pay  for  such  services,  and  in  the  second  case  that  it  is  against 
public  policy. 

It  does  not  appear  from  the  testimony  that  the  services  per- 
formed were  necessary  for  the  sustenance  or  protection  of  the 
wife  or  of  the  minor  child.  The  necessaries  to  which  the  claim 
related  and  the  consultation  was  had,  were  already  fumisfhed 
and  constituted  a  debt  arising  from  an  implied  contract,  and 
there  was  no  implied  agreement  to  pay  the  expenses  incurred 
in  attempting  to  collect  the  same.  If  they  were  not  necessaries 
for  which  the  husband  was  liable  because  of  his  relation  to  the 
minor  child,  neither  are  they  necessaries  as  against  the  wife 
within  the  meaning  of  the  attachment  law. 

The  other  proposition  advanced  by  counsel  for  plaintiff  in 
error  is  answered  by  the  case  of  Seville  v.  Wagner,  46  O.  S.,  52, 
the  first  proposition  of  the  syllabus  being: 

**An  order  of  a  justice  of  the  peace  discharging  or  refusing 
to  discharge  an  attachment,  may  be  reviewed  by  petition  in  error 
in  the  court  of  common  pleas,  and  for  that  purpose  a  bill  of 
exceptions  may  be  taken,  embodying  all  the  evidence  upon  the 
hearing  of  the  motion  to  discharge,  together  with  the  ruling  of 
the  justice,  and  the  exceptions  thereto.'' 

While  it  is  true  under  this  decision  that  the  Supreme  Court 
will  not  review  such  question  upon  the  weight  of  the  evidence, 
it  is  said  at  page  55,  that  Section  6524,  Revised  Statutes,  con- 
tains no  such  limit  as  that  contended  for,  but  is  broad  enough 
to  allow  any  question  to  be  raised  by  bills  of  exceptions  taken 
under  its  provisions  that  may  properly  be  presented  by  a  bill 
of  exceptions. 

Our  conclusion  therefore  is  that  the  judgment  should  be 
affirmed.     , 

L.  H,  PummiU,'  ior  plaintiff  in  error. 

C.  W.  Baker,  contra. 
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STREET  IMPROVEMENTS  IN  EXCESS  OF  BENEFITS. 

[Circuit  Court  of  Franklin  County.] 

Margaret  Murphy  v.  Nelson  Sims,  Treasurer,  et  al. 

Decided,  October,  1905. 

Streets — Liability  of  Abutting  Property  Owner — For  Assessment  for 
Improvement  of — Where  Assessment  Exceeds  the  Benefits — But 
the  Abutter  Participated  in  the  Improvement — Presumption  as  to 
Signature  to  Supplemental  Petition. 

1.  A  finding  that  an  abutting  property  owner  signed  the  original  pe- 

tition for  improvement  of  the  street,  and  knew  that  the  work  was 
progressing,  and  that  the  property  would  be  assessed,  is  not  suf- 
ficient to  support  the  conclusion  that  he  participated  in  the  Im- 
provement of  the  sidewalk  in  accordance  with  a  supplemental  pe- 
tition; but  where  his  name  appears  on  the  supplemental  petition 
also,  the  mere  fact  that  he  has  no  recollection  of  signing  it  does 
not  disprove  the  signature,  in  the  absence  of  a  motive  on  the  part 
of  any  one  else  for  placing  his  name  there. 

2.  A  plaintiff  who  is  active  in  promoting  a  street  improvement  under 

a  statute  which  provides  that  the  assessment  shall  be  by  the  front 
foot,  is  not  entitled  to  relief  as  to  the  excess  of  the  assessment  over 
the  special  benefits  resulting  from  the  improvement. 

DusTiN,  J. ;  Wilson,  J.,  and  Sullivan,  J.,  concur. 

This  cause  is  i>ending  here  on  exceptions  to  the  master's  report, 
and  also  on  a  motion  to  confirm  the  same. 

The  master  in  his  finding  of  fact  made  no  finding  upon  the 
claim  that  plaintiff  had  signed  the  supplemental  petition,  dated 
February  6,  1892.  Upon  the  point  as  to  whether  she  had  actually 
participated  in  the  promotion  of  the  improvement,  he  found  she 
had  signed  the  petition  dated  September  1,  1892,  in  which  she 
waived  all  claims  for  damages  by  reason  of  said  improvement, 
and  that  an  assessment  would  be  made  against  the  abutting  prop- 
erty, which  would  include  her  property.  There  are  other  find- 
ings of  fact,  but  the  above  are  all  we  think  necessary  to  be  con- 
sidered upon  the  exceptions.  As  the  master  found  that  plaintiff 
had  signed  the  petition  of  September  1,  1892,  asking  that  a 
change  be  made  in  the  grade,  for  the  reasons  therein  stated,  and 
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that  plaintiff  knef«\^  that  the  work  was  being  done,  and  that  her 
property  would  be  assessed,  it  was  necessary  to  find  whether  she 
had  signed  the  supplemental  petition  of  February  6,  1892,  to 
support  the  conclusion  that  she  had  actually  participated  in  the 
improvement. 

We  do  not  think  the  facts  found  sufficient  to  support  the  con- 
clusion of  the  master  upon  this  point,  and,  therefore,  it  is  neces- 
sary for  the  court  to  determine  from  the  testimony,  whether  the 
plaintiff  signed  the  supplemental  petition  of  February  6,  1892. 
She  is  positive  she  signed  no  paper,  relative  to  the  improvement, 
except  one  signed  by  her  sister,  and  we  think  it  is  because  her 
sister's  name  is  not  to  this  paper,  that  she  claims  she  did  not 

sign  it.    Her  attention  had  not  been  called  to  the  fact  of  her  name 

• 

to  this  paper  until  the  trial  below,  and  the  lapse  of  time  fur- 
nished, we  think,  umple  reason  for  forgetting  it,  if  she  had  signed 
it.  No  motive  is  shown  in  any  other  person  to  sign  her  name  to 
it.  At  the  time,  this  controversy  could  not  have  been  in  con- 
templation. No  controversy  over  assessments  oould  have  sug- 
gested to  any  one  that  her  signature  to  the  paper  would  become 
important.  The  petition  had  a  sufficient  number  of  names  to 
confer  jurisdiction  under  the  statute  and  authorize  the  commis- 
sioners to  proceed.  Hence  all  that  the  parties  had  in  contempla- 
tion at  the  time  could  as  well  be  accomplished  without  her  name 
as  with  it.  There  is  no  reason,  at  least  none  is  made  to  appear, 
why  any  one  should  attach  her  name  but  herself.  It  can  not  be 
said  to  be  unusual  to  forget  sueh  a  fact,  especially  when,  as  in 
this  case,  there  was  no  imperative  reason  why  the  fact  should  be 
fixed  in  the  mind  for  the  purpose  of  rememl)ering  it.  For  no 
reason  was  it  required  she  should  remember  it.  Our  opinion  is 
she  signed  it,  and  has  forgotten  it.  We  recall  counsel's  oral  argu- 
ment, to  concede  as  much.  This  supplemental  petition  asked  for 
all  contained  in  the  original,  and  in  addition  that  the  sidewalks 
be  graded,  as  provided  for  in  the  so-called  Taylor  Law.  The 
commissioners  took  no  action  in  the  matter  until  after  the  sup- 
plemental petition  was  filed,  and  then  acted  upon  both  as  one 
petition.  Plaintiff  was,  therefore,  an  active  participant  in  the 
promotion  of  the  improvement.     So  far  as  doing  the  work  was 
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concerned,  she  obtained  the  improvement  as  prayed  for  in  the 
supplemental  petition  as  well  that  asked  for  in  the  original  peti- 
tion. 

It  is  contended  by  plaintiff's  counsel  that  admitting  all  these 
facts,  the  plaintiff  may  still  challenge  the  assessment  as  to  the 
excess  of  special  benefits,  which  question  is  one  of  fact;  and 
her  counsel  claims  the  testimony  clearly  shows  that  the  amount 
of  the  assessment  is  in  excess  of  special  benefits.  The  leading 
case  cited  and  relied  upon  by  plaintiff's  counsel  in  support  of 
this  claim  is  that  of  Birdseye  et  al  v.  Village  of  Clyde,  61  Ohio 
St.,  27.  It  was  there  held  *'to  be  the  general  policy  of  the  legis- 
lation of  the  state  to  restrain  the  power  of  local  assessment  by 
fixing  a  limit  beyond  which  municipal  corporations  may  not  go. 
The  policy  is  the  same  without  doubt  as  to  all  local  assessments, 
unless  the  contrary  clearly  appears. ' '  An  intention  to  adhere  to 
that  policy  will  be  presumed  in  the  enactment  of  particular  stat- 
utes relating  to  local  aajessments,  and  a  construction  given 
them  if  possible  allowing  the  application  of  the  general  limita- 
tions. In  the' application  of  this  rule  to  the  statutes  to  be  con- 
strued in  that  case,  it  was  held  that  a  p«arty  petitioning  for  the 
improvement  thereby  consenting  to  the  raising  of  a  certain  pro- 
portion of  its  cost  by  assessment  on  all  the  abutting  property, 
was  not  estopped  to  maintain  an  action  for  an  injunction,  re- 
straining the  collection  of  the  amount  of  said  assessment  in  excess 
of  special  benefits.  The  assessment  in  that  case  as  in  this  was 
by  the  foot  front,  and  the  contention  of  Birdseye  was  that,  not- 
withstanding it  was  by  that  method,  yet  the  limitation  providing 
that  an  assessment  for  such  an  improvement  could  not  exceed 
twenty-five  per  cent,  of  the  taxable  value  of  this  property,  ap- 
plied. 

The  statute  under  which  the  assessment  was  made  in  that  case 
provided  that  such  assessment  by  the  foot  front  should  be  made 
on  the  abutting  property  ''as  provided  by  the  laws  of  the  state 
of  Ohio."  By  this  provision,  some  of  those  of  the  general 
statutes  of  the  state  relating  to  assessments  for  local  improve- 
ment were  incorporated  into  and  became  a  part  of  the  special 
act  and  intended  to  govern  assessments  under  the  act.     It  was 
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for  this  reason,  fully  set  out  in  the  opinion,  that  the  owner  had 
the  right  to  presume,  that  the  assessment  would  be  made  ac- 
cording to  the  provisions  of  said  statutes,  and  hence  he  was  not 
estopped  from  maintaining  his  action  to  enjoin  any  assessment 
in  excess  of  the  amount  provided  in  the  provision  cf  former 
statutes  incorporated  into  the  special  act.  The  statute  here  un- 
der consideration  provides  that  the  assessment  shall  be  by  the 
foot  front  upon  the  abutting  property,  not  exceeding  a  depth  of 
250  feet,  etc.,  in  accordance  with  the  provisions  of  law  now 
enacted  or  hereafter  enacted  applicable  thereto  ^^and  not  incon- 
sistent with  this  act'* — Section  6,  very  unlike  the  special  act  un- 
der consideration  in  the  Birdseye  case.  To  make  the  assessment 
upon  the  basis  of  the  taxable  value  of  the  property,  would  be 
inconsistent  with  the  provisions  of  the  act,  the  plaintiff  being 
one  of  the  petitioners,  and  thereby  active  in  the  promotion  of 
the  improvement,  knowing  that  her  lands  would  be  assessed  for 
a  part  of  the  costs  and  expenses  to  the  amount  found  by  the 
commissioners  per  foot  front.  After  such  conduct  and  knowl- 
edge on  her  part,  it  would  not  be  inequitable  to*  others  if  she 
were  allowed  to  complain  of  the  illegality  of  the  assessment  be- 
cause the  statute  under  which  the  proceedings  were  had  was 
unconstitutional,  or  that  the  assessment  was  in  excess  of  special 
k^nefits.     (Shepard  v.  Barron,  194  U.  S.,  553;  3  0.  L.  R.,  327). 

At  the  time  the  proceedings  were  instituted  and  the  improve- 
ment made,  a  law  of  a  similar  nature  was  held  to  be  constitu- 
tional in  the  case  of  The  State,  ex  rcl  Hobbs,  v.  The  Commis- 
siauerSf  35  0.  S.,  458.  The  fact  that  similar  laws  were  long 
afterward  held  to  be  unconstitutional  would  not  entitle  her 
to  the  remedy  by  injunction.  Shoefmiker  v.  Cincinnati,  68  0.  S., 
603. 

The  exceptions  to  the  master's  report  are,  therefore,  sustained, 
and  as  a  consequence  motioni  to  confirm  is  overruled,  and  plaint- 
iff's iH»tition  is  dismissKi  at  her  costs. 

riric  Slm-nc,  for  plaintiff. 

Dyer  cO  Willutnis,  for  defendant. 
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PROPERTY  OWNER'S  INTEREST  IN  PREMIUM  ON  BONDS. 

[Circuit  Court  of  Hamilton  County.] 

William  C.  Mudge  v.  The  Village  of  Evanston  et  al. 

Decided,  December  19,  1905. 

Street — Assessment  for  Improvement  of — Credit  to  which  Abutting 
Owner  is  Eniitled — From  Premium  Received  on  Bonds  Sold. 

An  abutting  owner,  upon  whose  property  a  street  assessment  was 
levied  prior  to  the  passage  of  the  Municipal  Code,  is  entitled  to 
be  credited  with  his  proportion  of  the  premium  received  from  the 
sale  of  bonds  to  meet  the  cost  of  the  improvement,  but  this  credit 
can  only  be  made  upon  the  interest  payable  on  the  deferred  in- 
stallments of  his  assessment.     (1  C.  C. — ^N.  S.,  97,  followed.) 

Jelke,  p.  J. ;  Swing,  J.,  and  Gifpen,  J.,  eoncur. 

We  adhere  to  the  law  as  laid  down  in  the  case  of  Fridman 
V.  Norwood,  1  C.  C. — N.  S.,  97,  where  this  court  said: 

'*To  even  things  up,  whatever  of  a  premium  or  surplus  is 
yielded  should  be  credited  back  on  the  assessments  of  those 
who  have  the  principal  and  interest  of  the  debt  to  pay." 

This  case  was  aflSirmed  by  the  Supreme  Court  in  70  0.  S., 
page  431.  The  error  of  counsel  for  William  C.  Mudge  lies  in 
seeking  to  have  the  premium  produced  go  to  a  reduction  of  the 
cost  of  the  improvement.  Thijs  it  does  not  do.  The  cost  of  the 
improvement  is  made  by  the  actual  expenditure  of  money  in 
paying  therefor.  The  premium  goes  to  and  affects  the  cost  of 
borrowing  the  money  for  the  deferred  payments.  If  the  munic- 
ipal council,  by  some  financial  thermometer,  could  exactly 
know  the  rate  of  interest  which  would  yield  par  for  the  bonds, 
it  would  be  their  theoretical  duty  to  issue  and  offer  for  sale 
bonds  at  that  rate  of  interest.  The  premium  bid  and  paid 
is  the  capitalization  (with  provision  for  its  own  absorption)  of 
the  margin  of  excess  between  the  market  price  of  the  money 
and  that  engaged  to  be  paid  in  the  bonds.  To  carry  out  the 
theory  of  the  Fridman  case,  the  municipality  and  the  assess- 
ment-paying property  owners  in  this  deal  should  carry  the  bur- 
den evenly  and  without  profit  to  either;  hence  the  premium 
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reduced  should  be  credited  back  upon  the  interest  payable  by 
the  property  owners  on  the  deferred  assessment  installments. 
The  property  owner,  William  C.  Mudge,  could  have  paid  the 
cash  assessment  and  the  whole  question  of  interest  as  to  him 
would  have  been  eliminated.  So  far  as  anj'thing  is  shown  herein, 
he  never  had  the  right  to  pay  anything  less  than  the  face  total 
of  the  cash  assessment.  It  is  a  mere  matter  of  mathematical 
determination  to  ascertain  what  it  cost  the  village  of  Evanston 
to  borrow  this  money,  be  it  on  a  three,  three  and  one-half,  four, 
four  and  one-half  or  five  per  cent,  basis.  The  fair  thing  then 
is  for  the  property  owner  to  pay  the  amount  of  the  cash  assess- 
ment plus  the  interest  at  the  rate  it  cost  the  village  to  borrow 
the  momey.  The  principal  of  the  obligation  has  at  all  times 
been  liquidated  and  fixed;  hence  Stephens  v.  Phoenix  Bridge 
Company,  139  Fed.  Rep.,  248,  is  not  applicable. 

The  only  uncertain  thing  was  the  rate  of  interest,  and  that 
was  ascertainable  immediately  upon  the  sale  of  the  bonds.  The 
plaintiff,  William  C.  Mudge,  has  ever  since  the  assessment  was 
lervied  had  the  use  of  this  liquidated  sum,  which  at  law  is 
deemed  a  valuable  thing  usually  estimated  at  six  (6)  per  cent., 
and  said  plaintiff  should  not  complain  if  the  municipal  credit 
is  substituted  for  his  personal  credit  to  his  profit  and  advan- 
tage. 

We  are  therefore  of  the  opinion  that  the  plaintiff  should  pay 
the  amount  of  the  assessment  with  interest  from  the  date  there- 
of at  the  rate  determined  as  above  indicated,  to  date,  without 
compounding;  or,  he  may,  at  his  election,  adopt  the  ten  annual 
instalment  plan,  by  paying  the  past  instalments  with  their  in- 
terest calculated  as  above,  without  penalty,  and  without  further 
interest  on  the  defaulted  payments,  and  continue  the  instalments 
(into  the  future  to  the  end  of  the  ten  year  period,  all  with  in- 
terest fixed  as  we  have  found  proper  herein. 

This  question  can  not'  arise  as  to  assessments  levied  since  the 
passage  of  the  new  Municipal  Code.  Fortunately,  the  Legisla- 
ture in  Section  1536-292,  Revised  Statutes,  has  eliminated  this 
complication  as  to  the  future. 

Clias.  B.  WUby,  for  plaintiff, 

Framk  //,  Kunkel,  contra. 
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RIGHTS  OF  STEAM  AND  TRACTION  ROADS  AT  STR££T 

CROSSINGS. 

I  Circuit  Court  of  Summit  County.] 

The  Akron  &  Cuyahoga  F.vlls  Rapid  Transit  Company  v. 

The  Erie  Railroad  Company. 

'    Decided,  November,  1905. 

Railtvaya — Traction  Crossings  of,  on  Public  Streets — Contract  Between 
Steam  and  Traction  Companies  as  to  Crossing  Expenses — Require- 
ment as  to  a  Flagman — Rights  of  Steam  Road  as  Property  Ovmer 
— Evidence. 

1  The  requirement  that  a  flagman  be  stationed  at  a  railway  croe&ing 
can  only  be  made  where  it  is  found  that  the  crossing  is  dangerous 
to  the  public;  and  where  a  railroad  company  obtains  the  right  to 
run  its  trains  over  a  given  street  crossing  than  theretofore  allowed 
by  the  ordinances  of  the  municipality,  on  condition  that  a  flagman 
be  stationed  there,  the  expense  thus  incurred  can  not  be  thrown 
upon  a  traction  company  occupying  the  street,  under  an  asreo- 
ment  whereby  the  traction  company  undertook,  as  a  condition  of 
making  the  crossing,  to  pay  all  expenses  which  might  be  "lawfully 
required"  by  the  municipality  or  the  state,  for  maintaining  a  11  ig- 
man  at  said  crossing. 

2.  Moreover,  the  requirement  as  to  a  flagman  having  thus  been  ob- 
tained for' the  beneflt  of  the  steam  road  alone,  there  was  no  consid- 
eration moving  to  the  traction  company,  and  payment  of  the  ex- 
pense thus  incurred  can  not  be  enforced  against  the  traction 
company. 

J.  There  are  no  rights  vested  in  a  steam  road  as  an  adjoining  lot 
owner  which  would  enable  It  to  enforce  a  contract  containing 
such  a  provision. 

Laubie,  J. ;  Marvin,  J.,  and  Winch,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

As  one  ground  for  the  reversal  of  this  case,  it  is  alleged  that 
the  trial  court  erred  in  refusing  to  admit  the  evidence  offered 
by  the  plaintiff  in  error,  the  defendant  below,  to  prove  its  de- 
fease to  the  first  and  second  causes  of  action  of  the  second 
amended  petition,  in  substance,  that  such  railroad  company 
for  its  own  purposes,  advantage  and  profit,  had  itself  applied 


200       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Rapid  transit  Co.  v.  Erie  Railroad  Co.      [Vol.  VII,  N.  S. 


to  the  Barberton  village  council  and  the  commissioner  of  rail- 
roads, for  the  order  to  station  a  flagman  at  the  crossing,  and 
agreed  to  pay  the  expenses  thereof,  if  such  order  would  be 
issued. 

In  the  opinion  of  this  court  this  evidence  was  competent,  as 
was  substantially  held  by  this  court  at  a  former  hearing,  and 
should  have  been  admitted. 

The  contract  sued  upon  provides  that  the  traction  company 
(conceding  it  to  be  bound  by  said  contract  as  the  successor  of 
the  second  parties  thereto)  should  pay  *'all  costs  and  expenses 
which  may  be  lawfully  required  of  the  parties  hereto  by  the 
authorities  of  said  village  of  Barberton  or  of  said  state  of  Ohio 
•     *     *     for  maintaining  fl.agmen  at  said  crossings." 

This  clearly  refers  to  and  includes  only  independent  action 
primarily  instituted  and  taken  by  such  village  or  state,  and  not 
such  costs  and  expenses  as  are  incurred  by  such  railroad  com- 
pany by  its  own  primary  action,  and  for  its  own  profit  and  ad- 
vantage. 

If  it  obtained  such  order  for  the  appointment  of  a  flagman 
undef  a  contract  with  the  village  council,  proposed  by  and  en- 
tered into  at  the  request  of  such  railroad  company,  by  which 
it  promised  and  agreed  to  place  a  flagman  at  such  crossing,  if 
the  village  council  would  repeal  its  ordinance  restricting  the 
speed  of  railway  trains  through  the  village,  then  such  appoint- 
ment was  in  effect  substantially  made  by  itself,  for  its  own 
benefit,  and  was  not  ** lawfully  required'*  within  the  meaning 
of  such  original  contract. 

The  village  or  state  could  under  the  statutes  (Sections  3443a 
and  247a),  only  require  flagmen  to  be  stationed  at  crossings 
which  were  found  to  be  dangerous  to  the  public;  and  if  this 
railroad  company  thus  obtained  the  right  to  make  this  crossing 
dangerous,  upon  its  promise  to  place  a  flagman  there,  it  would 
be  unjust  to  allow  it  to  recover  the  cost  thereof  from  the  traction 
company  under  the  terms  of  the  contract  sued  upon. 

Viewed  in  the  light  of  these  facts,  if  proved,  such  construc- 
tion of  such  contract  would  do  violence  to  its  spirit  and  inten- 
tion, if  not  to  its  plain  letter. 
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There  is,  however,  another  ground  of  error  relied  upon  by 
the  plaintiff  in  error,  to-wit,  that  there  was  no  consideration 
for  the  promise  to  pay  the  cost  and  expense  of  maintaining  a 
flagman,  and  that  the  judgment  should  have  been  for  the  de- 
fendant below  instead  of  for  the  plaintiff. 

This  court  is  in  full  accord  with  such  claim,  and  finds  that 
such  promise  was  void  for  want  of  consideration,  and  so  held 
upon  the  former  hearing;  and  judgment  should  have  been  en- 
tered for  the  traction  company  and  the  case  dismissed. 

The  contract  in  question  entered  into  by  the  predecessors  of 
the  parties  hereto,  was  peculiar  in  this,  that  it  attempted  by  its 
terms  to  secure  rights  to  the  railroad  company  not  vested  in  it 
by  the  laws  of  the  state,  while  on  its  part  it  granted  to  the  other 
contracting  parties  no  right  of  any  kind  that  under  their  fran- 
chise they  did  not  already  possess. 

The  contract  related  to  one  matter  only,  the  crossing  of  the 
railroad  company's  track  by  the  traction  company's  road  on  a 
public  street  in  the  village  named,  and  not  a  single  right  or 
privilege  was  granted  to  it  by  the  railroad  company  that  it  was 
not  already  vested  with  under  its  franchise.  Instead  of  that, 
its  rights  were  restricted  by  the  wording  of  the  agreement 
without  recompense  of  any  kind. 

When  a  municipality  annexes  territory  embracing  a  county 
road,  as  was  done  here,  the  title  in  fee  to  such  part  of  the  county 
road  vests  in  the  municipality  in  trust  for  the  public  (L.  S,  & 
M.  8.  By.  Co.  V.  Elyrioy  69  0.  S.,  414,  427).  Therefore,  such 
title  vested  in  Barberton  when  it  annexed  the  territory  em- 
bracing the  county  road,  now  the  street  in  question. 

The  traction  company  had  the  right  to  lay  and  maintain  its 
tracks  at  the  grade  of  such  street,  and  along  its  center  as  it  did, 
and  across  the  track  of  the  railroad  by  virtue  of  the  rights  it 
acquired  from  the  municipality  under  its  franchise,  without 
being  liable  to  pay  anything  to  the  railroad  company..  But  at 
all  events,  under  such  state  of  facts,  if  any  liability  could  arise 
to  the  railroad  company  by  virtue  of  its  being  the  owner  of  ad- 
joining property,  as  claimed  by  it,  no  waiver  of  tlie  right  to  en- 
force such  liability  or  release  of  damages,  was  provided  for  in 
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such   contract,   so   as   to   constitute   a   consideration    for   such 
promise. 

The  railroad  company  had  no  right  to  compel  the  traction  com- 
pany to  build  an  over-head  crossing — a  bridge;  and  even  if  it 
were  the  owner  of  adjoining  lands,  it  was  not  referred  to  as  such 
in  the  contract,  and  did  not  attempt  to  release  the  traction  com- 
pany from  liability  for  any  damage  which  might  result  to  it 
as  such  adjoining  owner  from  the  building  of  such  bridge. 
Where  a  company,  like  the  plaintiff  in  error,  acquires  and  is 
granted  the  right  to  construct  and  maintain  a  single  track 
along  and  upon  a  street  of  a  village,  a-s  in  this  case,  no  additional 
burden  is  cast  upon  the  land,  and  adjoining  lot  owners  are  not 
entitled  to  any  compensation,  if  the  track  is  laid  at  the  grade 
of  the  street,  and  along  its  center,  as  was  done  in  this  instance. 

As  it  is  not  disputed,  it  must  be  taken  as  admitted,  that  the 
traction,  company  had  obtained  the  right  under  the  statutes 
relating  thereto,  to  construct  and  maintain  its  track  on  the  street 
in  question,  and  the  cases  cited,  Railroad  Co,  v.  Williams,  35 
0.  S.,  168,  and  ScJiaaf  et  al  v.  Railroad  Co.,  66  0.  S.,  215,  are 
not  decisive  of  this  case,  as  they  related  to  the  construction  of 
tracks  upon  country  highways,  and  upon  the  sides  thereof,  not 
upon  their  center. 

The  precise  point  involved  in  the  case  at  bar,  was  made  and 
decided  in  the  case  of  Mary  E.  Simmons  v.  The  City  of  Toledo 
et  al,  8  C.  C.  R.,  535,  where  it  was  held  that — 

**The  city  council  has  the  power  to  grant  the  right  to  the  use 
of  a  public  street  for  the  purpose  of  constructing  a  railroad; 
and  when  the  city  grants  to  an  electric  railroad  company  the 
right  to  use  the  street  for  railroad  purposes,  the  right  to  erect 
poles  for  the  support  of  electric  wires  goes  with  it.  Such  use  's 
not  a  new  or  additional  burden  which  would  entitle  the  property 
owners  to  an  injunction/' 

The  plaintiff,  an  adjoining  lot  owner,  sought  by  injunction 
to  restrain  the  construction  of  the  line  until  compensation  was 
made  to  her.  This  case  was  affirmed  by  the  Supreme  Court  with- 
out report.,  51  0.  S.,  626,  and  has  never  been  overruled  so  far 
as  we  know. 
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The  ownera  of  adjoining  lots  have  but  an  easement  in  the 
streets  in  front  of  their  lots,  and  while  it  is  regarded  as  prop- 
erty, as  fully  as  the  land  itself,  it  is  still  but  an  easement, 
and  not  land,  and  consequently  whatever  injury  is  suffered  by 
the  lot  owner  in  such  cases,  it  is  to  the  easement  and  not  to  the 
land;  as,  where  the  track  is  placed  on  the  side  of  the  street, 
and  interferes  with  the  free  and  unlimited  use  of  the  easement 
in  obtaining  egress  and  ingress  by  the  lot  owner  from  and  to 
his  lot,  which  is  an  injury  different  in  degree  from  that  suffered 
by  the  public.  And  the  same  result  would  follow  if  the  poles 
were  placed  in  such  position,  or  in  such  numbers  as  to  interfere 
with  and  obstruct  su-ch  egress  and  ingress. 

The  purposes  for  which  the  traction  company  uses  the  street 
are  old  and  established  street  purposes — the  transportation  of 
passengers  and  merchandise.  The  method  only  is  new.  Instead 
of  transporting  them  in  stage  coaches,  hacks  and  wagons,  they 
are  transported  in  cars,  which  are  propelled  by  electricity  in- 
.stead  of  being  hauled  by  horses.  It  is  true,  in  order  to  so  propel 
them,  iron  or  steel  rails  are  laid  in  the  street,  but  when  they 
are  laid  in  the  center,  and  substantially  at  the  grade  of  the 
street,  as  the  speed  of  the  cars  can  be  regulated  by  the  munici- 
pality, the  inconvenience  to  the  public  is  or  may  then  be  no 
greater  than  would  be  caused  by  the  occupancy  of  the  street  by 
the  number  of  the  ordinary  vehicles  required  to  transport  the 
passengers  and  merchandise  transported  on  such  cars;  and  the 
inconvenienee  suffered  by  such  lot  owners  would  be  the  same  as, 
and  no  greater  than,  that  of  the  public. 

In  the  case  at  bar,  however,  if  the  rights  of  the  railroad  com- 
pany as  an  adjoining  lot  owner,  were  in  any  manner  infringed, 
no  right  in  that  respect  was  released  or  parted  with  on  the  part 
of  such  company,  regarded  as  a  party  to  such  oontiact,  as  a 
consideration  for  the  promise  of  the  other  parties  thereto  in 
respect  to  such  flagman.  Indeed,  the  etmtract  itself  provides  in 
express  terms  that  such  other  partias  ** assumed  all  responsi- 
bility and  liability  to  any  and  all  persons  for  any  and  all  in- 
juries and  damages  to  persons  and  property  which  might  arise 
from  the.  construction  and  maintenance  of  such  road."  [The 
italics  are  my  own]. 
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It  would,  therefore,  have  been  difficult  for  such  other  parties 
to  have  escaped  paying  the  railroad  company  for  any  injury 
done  to  its  adjoining  property,  not  by  the  crossing  of  the  rail- 
road company's  tracks,  but  by  the  construction  of  the  traction 
line  along  Cornell  street,  if  it  had  suffered  any. 

But  at  all  events,  such  right  was  not  involved,  or  necessarily 
parted  with  or  released  by  the  railroad  company,  as  the  con- 
tract related  and  applied  solely  to  the  crossing  of  the  track  of 
the  railroad  company,  and  not  at  all  to  the  occupation  of  any 
other  portion  of  the  street,  or  of  the  right  of  the  traction  com- 
pany to  construct  its  track  along  the  street. 

In  the  case  of  Cmoinnati  &  H.  St.  Ry,  Co,  v.  Railway  Com- 
pany, 21  C,  C,  391  (affirmed  by  the  Supreme  Court,  without 
report,  January  22,  1901),  it  was  held: 

**  Where  a  steam  road  crosses  a  street,  a  street  railway  which 
has  the  right  to  lay  its  track  in  the  street  may  cross  the  railway 
track  without  compensation  to  that  company." 

For  these  reasons  the  judgment  is  reversed,  and  this  court  pro- 
ceeding to  render  the  judgment  tlhat  the  trial  court  should 
have  rendered,  the  case  itself  is  dismissed  at  the  costs  of  the 
Erie  Railroad  Company. 

Rogers,  Rowley,  Bradley  &  Rochwelly  for  plaintiff  in 
error. 

Tibbals  &  Frank,  for  defendant  in  error. 
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PERSONAL  JUDGMENT  ON  SERVICE  BY  PUBUCATION. 

[Circuit  Court  of  Cuyahoga  County.] 

Henry  W.  Leman,  Receiver  of  The  Mexican  Southeastern 
RiULROAD  Co.  V.  John  C.  MacLennan. 

Decided,  October  27,  1905. 

Jurisdiction — Personal  Judgment  on  Service  by  Publication — Without 
Validity^  When — Record  of,  can  not  be  Contradicted  by  Evidence 
Aliunde,  When — Foreign  Receiver  of  Corporation — Can  not  Main- 
tain Action  in  this  State  to  Collect  Corporate  Assets, 

1.  A  iiersonal  judgment,  rendered  in  an  action  for  money  only  in  a 

state  court  against  a  non-resident  of  the  state,  who  was  served 
by  a  publication  of  summons,  without  personal  service  of  process 
within  the  state,  and  who  did  not  appear  in  the  action,  is  without 
any  validity;  and  where  the  record  of  said  Judgment  contains  an 
affirmative  finding  Uiat  the  service  was  by  publication,  and  no 
statement  that  the  court  otherwise  acquired  jurisdiction  over  him, 
said  record  can  not  be  contradicted  by  evidence  aliunde. 

2.  The  receiver  of  a  corporation,  with  no  other  title  to  its  assets  and 

property  than  that  derived  from  his  appointment  in  a  suit  brought 
in  another  state  to  adjudicate  and  enforce  liens  and  subject  said 
assets  and  property  to  the  payment  of  the  claims  of  creditors, 
can  not  maintain  an  action  in  this  state  for  the  collection  of  said 
assets,  either  in  his  own  name  or  in  that  of  the  corporation. 

Winch,  J. ;  Marvin,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  plaintiflE  brought  his  action  in  the  common  pleas 
court,  and  in  his  third  amended  petition  alleged  three  causes 
of  action  against  the  defendant. 

In  his  first  cause  of  action  he  recites  that  on  the  5th  day  of 
February,  1898,  in  a  certain  action  pending  in  the  District 
Court  of  New  Mexico,  at  Santa  Fe,  a  court  of  general  jurisdic- 
tion, the  Mexican  Southeastern  Railroad  Company,  defendant 
in  said  action,  was  declared  insolvent  and  plaintiff  was  duly 
appointed  its  receiver,  with  the  usual  powers  of  receivers,  and 
was  ordered  to  bring  suit  against  the  stockholders  of  the  corpo- 
ration to  recover  such  amounts  as  might  be  due  from  them, 
respectively,  on  account  of  unpaid  stock  liability. 
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That  in  compliance  with  said  order  plaintiff,  as  receiver, 
brought  suit  in  said  district  court  against  all  the  stockholders 
of  said  company  and  the  corporation ;  defendant,  John  C.  Mac- 
Lennan, being  one  of  the  defendants  in  said  suit,  and  being  a 
non-resident  of  New  Mexico,  said  defendant  was  served  by 
publication,  and  several  creditors  of  the  corporation  having 
filed  intervening  answers  and  the  corporation  having  answered, 
that  said  court  entered  its  decree  which  is  set  forth  in  full  in 
the  said  first  cause  of  action. 

Prom  said  decree  it  appears  that  the  court  allowed  certain 
claims  against  the  corporation,  aggregating  $26,369,  which  it 
found  due  said  intervening  creditors;  that  $9,000,000  of  the  capi- 
tal stock  of  the  corporation  was  issued  by  it  to  one  George  E. 
Detwiler  and  one  Emil  B.  Bary,  in  consideration  of  the  transfer 
by  them  to  the  corporation  of  a  certain  concession  from  the 
Republic  of  Mexico  to  them,  and  for  no  other  consideration; 
that  said  concession  had  no  actual  value  and  that  its  transfer 
to  the  company  did  not  constitute  payment  for  said  stock,  or 
any  part  thereof;  that  before  the  incurring  of  said  indebted- 
ness to  said  intervening  creditors,  the  defendantj  John  D.  Mac- 
Lennan, with  full  knowledge  that  said  stock  had  not  been  paid 
up,  became,  and  was,  at  the  time  of  said  decree,  the  owner  and 
holder  of  15,649  shares  of  said  stock,  of  the  par  value  of  $1,- 
564,900,  and  that  certain  other  stockholders,  named  in  said  de- 
cree,  were  also  holders  of  said  stock  which  had  not  been  paid 
up. 

Said  decree  further  finds  that  said  defendant  was  liable  to 
said  receiver  for  the  use  and  benefit  of  the  creditons  whose 
claims  had  been  allowed,  for  the  sum  of  $1,564,900,  or  such 
part  as  might  be  necessary  to  pay  the  claims  of  said  creditors, 
and  orders  the  receiver  to  proceed  to  collect  the  amount  of  said 
claims  from  said  defendant,  John  D.  ^MacLennan,  and  other 
stockholders,  or  either  of  them,  wherever  they  might  be  found. 

The  first  cause  of  action  concludes  with  an  averment  that  by 
virtue  of  said  decree  there  is  due  from  defendant  to  plaintiff 
the  sum  of  $26,369.06  with  interest. 

The  second  cause  of  action,  after  incorporating  in  it  all  the 
allegations  of  the  first  defense  and  a  statement  that  the  pleader 
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is  uncertain  as  a  matter  of  law,  how  far  the  findings  of  fact 
and  law,  set  forth  in  said  decree,  are  binding  and  eonclusivo 
against  the  defendant  **in  that  the  record  in  said  cause  and 
decree  as  entitled  therein-  shows  and  contains  a  finding  that 
the  defendant  was  brought  into  court  by  due  publication  of  the 
pendency  of  said  suit,  as  required  by  law,  and  having  made  de- 
fault therein  a  decree  pro  confesso  had  been  theretofore  entered 
against  him  in  said  cause,  said  record  and  decree  being  silent 
ajid  making  no  other 'finding  whatever  of  any  kind  of  service 
than  is  above  stated,  and  being  silent  and  making  no  finding 
whatever  of  any  appearance  in  said  action  by  said  MacLennan, 
either  in  person  or  by  attorney,"  yet  that  said  MacLennan 
did  in  fact  enter  his  appearance  in  said  cause  by  a  regularly 
authorized  attorney  who  took  part  in  the  argument  of  said 
cause,  and  argued  the  cause  on  behalf  of  said  defendant. 

The  third  cause  of  action,  reincorporating  the  allegations 
of  the  first  cause  of  action  with  an  allegation  of  the  pleader's 
doubts  as  to  the  binding  force  of  said  decrees  upon  said  de- 
fendant, proceeds  to  set  forth  the  several  findings  in  said  de- 
crees as  facts,  independent  of  said  decrees. 

To  each  of  these  causes  of  action  the  defendant  demurred 
upon  the  following  grounds: 

1st.  The  plaintiff,  as  receiver  of  the  Mexican  Southeastern 
Railroad  Company,  appointed  as  such  by  the  court  in  New 
Mexico,  is  without  authority,  outside  of  New  Mexico,  and  has 
no  legal  capacity  as  such  receiver  to  maintain  this  action. 

2d.  The  plaintiff,  as  such  receiver,  has  no  title  to  the  claims 
described  in  said  cause  of  action. 

3d.  The  facts  stated  in  said  causes  of  action  are  not  suffi- 
cient to  constitute  a  cause  of  action  against  defendant. 

4th.  There  is  a  defect  of  parties  defendant,  in  that  all  stock- 
holders of  said  company  should  be  joined  as  parties  defendant 
hereto. 

The  demurrer  being  sustained  by  the  common  pleas  court 
and  judgment  entered  thereon,  plaintiff  brought  the  matter  to 
this  court  on  error,  for  a  review  of  the  rulings  on  said  de- 
murrer. 
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As  to  the  fourth  ground  of  demurrer,  defect  of  parties 
defendant,  we  think  defendant's  position  is  not  well  taken. 
Blair  v.  Newbegin^  65  0.  S.,  425. 

The  third  ground  of  demurrer,  so  far  as  it  raises  the  question 
that  the  decree  pleaded  in  the  first  and  second  causes  of  action 
has  no  effect  or  validity  as  a  judgment  against  defendant,  we 
think  is  well  taken. 

**A  personal  judgment  is  without  any^ validity,  if  it  be  ren- 
dered by  a  state  court  in  an  action  upon  a  money  demand 
against  a  non-resident  of  the  state,  who  was  served  by  a  pub- 
lication of  summons,  but  upon  whom  no  personal  service  of 
process  within  the  state  was  made,  and  who  did  not  appear." 
Pennoyer  v.  Neff,  95  U.  S.,  714 ;  Oil  Well  Supply  Co.  v.  Koen, 
64  0.  S.,  422. 

The  record  and  decree  contain  an  affirmative  finding  that 
the  service  upon  MacLennan  was  by  publication  and  no  proof 
that  the  court  otherwise  acquired  jurisdiction  over  him  could 
be  made,  for  it  would  tend  to  contradict  the  record,  which  is 
not  permitted.    17  Am.  &  Eng.  Enc.  of  Law,  1077,  1081. 

But  plaintiff  claims  that  the  decree,  if  not  good  as  a  judg- 
ment, at  least  amounts  to  an  assessment  upon  MacLennan  as 
a  stockholder  in  the  company,  and  that  a  corporation  can  make 
an  assessment  upon  its  stockholders  without  their  presence  and, 
upon  the  insolvency  of  the  corporation,  a  court  may  make  a 
like  assessment,  good  as  such,  though  not  binding  as  a  judg- 
ment. 

Some  support  to  this  general  claim  is  found  in  the  case  of 
Oreai  Westeryi  Telegraph  Co.  v.  Purdy,  162  U.  S.,  329,  but  we 
think  that  case  distinguishable  from  the  case  at  bar.  Mr.  Jus- 
tice Gray,  in  delivering  the  opinion  of  the  court  seemed  to  lay 
stress  upon  the  fact  that  the  assessment  made  by  the  court  '  *  was 
such  as  the  directors  might  have  made  before  the  appointment 
of  a  receiver.'*  Manifestly  the  directors  of  the  Mexican  South- 
eastern Railroad  Company  could  not  have  made  the  assessment 
the  District  Court  of  New  ^lexico  made  in  this  case,  for,  as 
between  the  corporation  and  the  stockholders,  the  issue  of  stock 
in  payment  for  the  Mexican  concession  was  good.  Orton  v. 
Edsan  Kednciion  Co.,  5  C.  C— N.  S.,  541. 
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But,  if  we  are  wrong  in  this  conclusion,  we  think  the  whole 
case  depends  upon  the  authority  of  the  receiver  to  maintain 
this  suit  in  Ohio,  a  proposition  raised  by  the  first  ground  of 
the  demurrer. 

This  question  may  be  considered  settled  adversely  to  the 
claitns  of  the  plaintiflf,  in  the  federal  courts.  The  most  re- 
cent utterance  of  the  Supreme  Court  of  the  United  States 
upon  the  subject  is  found  in  the  case  of  Great  Northern  Mining 
&  Manufacturing  Co.  v.  Harris^  25  Supreme  Court  Reporter, 
770,  advance  sheets  published  July  15,  1905,  the  syllabus  of 
which  case  reads  as  follows : 

'*The  receiver  of  a  corporation,  with  no  other  title  to  its 
assets  and  property  than  that  derived  from  his  appointment 
in  a  suit  brought  to  adjudicate  and  enforce  liens  and  subject 
the  property  to  the  payment  of  the  claims  of  creditors,  can  not 
be  empowered  by  the  court  of  his  appointment  to  sue  in  a  foreign 
jurisdiction,  either  in  his  own  name  or  in  that  of  the  corporji- 
tion,  to  realize  its  assets/' 

Mr.  Justice  Day,  delivering  the  opinion  of  the  court,  makes 
the  following  observations: 

**As  to  the  power  of  the  court  to  authorize  the  receiver  to 
sue,  we  think  the  case  is  ruled  by  Booth  v.  Cl^rk,  17  How.,  338 ; 
15  L.  Ed.,  1170,  in  which  case  the  authority  of  the  court  to  au- 
thorize a  receiver  appointed  in  one  jurisdiction  to  sue  in  a 
foreign  jurisdiction  was  the  subject  of  very  full  consideration. 
In  that  case  it  was  held  that  a  receiver  is  an  officer  of  the  court 
which  appoints  him,  and,  in  the  absence  of  some  conveyance  or 
statute  vesting  the  property  of  the*  debtor  in  him,  he  can  not 
sue  in  courts  of  a  foreign  jurisdiction  upon  the  order  of  the 
court  which  appointed  him,  to  recover  the  property  of  the  debtor. 
While  that  case  was  decided  in  1854,  its  authority  has  been  fre- 
quently recognized  in  this  court,  and  as  late  as  Hale  v.  Allisoii, 
.  188  U.  S.,  56;  47  L.  Ed.,  380;  23  Sup.  Ot.  Rep.,  244,  it  was 
held  by  Mr.  Justice  Peckham,  who  delivered  the  opinion  of  the 
court: 

**  *We  do  not  think  anything  has  been  said  or  decided  in 
this  court  which  destroys  or  limits  the  controlling  authority 
of  that  case.'     •    •     * 

**It  will  thus  be  seen  that  the  decision  in  Booth  v.  Clark  rests 
upon  the  principle  that  the  receiver's  right  to  sue  in  a  foreign 
jurisdiction  is  not  recognized  upon  principles  of  comity,  and 


210       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Leman,  Receiver,  v.  MacLennan.  [Vol.  VII,  N.  S. 

the  court  of  his  appointment  can  clothe  him  with  no  power  to 
exercise  his  official  duties  beyond  its  jurisdiction.  The  grounds 
of  this  conclusion  is  that  every  jurisdiction  in  which  it  is 
sought,  by  means  of  a  receiver,  to  subject  property  to  the  con- 
trol of  the  court,  has  the  right  and  power  to  determine  for 
itself  who  the  receiver  shall  be,  and  to  make  such  distribution 
of  the  funds  realized  within  its  own  jurisdiction  as  will  protect 
the  rights  of  local  parties  interested  therein,  and  not  permit  a 
foreign  court  to  prejudice  the  rights  of  local  creditors  by  remov- 
ing assets  from  the  local  jurisdiction  without  an  order  of  the 
court,  or  its  approval  as  to  the  officer  who  shall  act  in  the 
holding  and  distribution  of  the  property  recovered.     •     •     • 

**It  is  urged  that  jurisdiction  in  this  case  is  sustained  by  th'i 
ease  of  Great  Western  Teleg,  Co.  v.  Purdy,  162  U.  S.,  329 ;  40 
L.  Ed.  986;  16  Sup.  Ct.  Rep.,  810,  in  which  it  was  held  that 
the  assets  and  affairs  of  an  insolvent  corporation  being  in  the 
hands  of  a  receiver,  the  court  might  direct  the  calls  or  assess- 
ments upon  delinquent  shareholders  who  had  not  paid  for  their 
shares,  thereby  using  the  authority  the  directors  might  have 
exercised  before  the  appointment  of  the  receiver.  In  that  case, 
a  receiver  appointed  by  the  Circuit  Court  of  Cook  County,  in 
Illinois,  under  the  direction  of  that  court  brought  an  action  in 
the  name  of  the  Great  Western  Telegraph  Company,  an  Illinois 
corporation,  by  its  receiver,  against  Purdy,  a  citizen  of  Iowa, 
to  recover  a  sum  alleged  to  be  due  from  him'  upon  an  asse.«^- 
ment  upon  his  stock  subscription,  and  it  was  held  that  the 
Illinois  court  might  make  the  assessment  and  calls  necessary 
to  collect  the  stock  which  would  be  binding  in  another  court. 
The  jurisdiction  of  the  Iowa  court  was  not  called  in  question 
in  the  state  court  of  Iowa,  where  the  original  action  was  brought,- 
nor  was  the  question  of  jurisdiction  raised  in  this  court,  or 
passed  upon  in  deciding  the  case.  While  not  detracting  from 
the  authority  of  that  case  as  to  the  matter  decided,  we  see  noth- 
ing in  it  to  indicate  that,  had  the  question  herein  presented  been 
made,  it  wouJd  have  beeji  decided  otherwise  than  herein  indi- 
cated.'' 

We  think  the  receiver  herein  is  of  the  class  mentioned  in 
the  cases  of  Booth  v.  Clarh  and  Gy^eat  Western  Co.  v.  Harris, 
supra:  and  not  one  vested  with  the  property  of  the  corporation. 
The  petition  alleges  that  plaintiff  was  duly  appointed  **with 
the  usual  powers  of  receivers  and  was  ordered  to  bring  suit 
against  the  stockholders,'* 
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We  think  the  rule  laid  down  by  the  federal  eases  cited  shoiild 
be  followed  and  applied  in  the  case  before  us,  notwithstanding 
it  is  claimed  by  counsel  for  plaintiff  that  the  rule  is  otherwise 
in  Ohio,  by  reason  of  the  decision  of  our  own  Supreme  Court  in 
the  case  of  Bank  v.  McLeod,  38  0.  S.,  174. 

We  are  not  disposed,  however,  to  apply  the  doctrine  of  that 

case  beyond  the  special  facts  stated  and  limitations  made  in  its 

syllabus,  which  reads  as  follows : 

**In  a  suit  in  chancery  pending  in  a  Kentucky  Court,  where- 
in the  trustees  of  an  insolvent  railroad  corporation  sought  to 
enforce  their  rights  under  certain  mortgages  of  the  road  and 
its  equipment,  the  conditions-  of  which  had  been  broken,  an 
application  was  made  for  the  appointment  of  a  receiver  to  take 
charge  of  and  operate  'the  road.  Pending  this  application, 
certain  rolling  stock  covered  by  the  mortgage  was  temporarily 
in  Ohio,  and  while  here  was  seized  in  attachment  by  an  unse- 
cured Kentucky  creditor.  •  The  entire  property  was  insufficient 
to  pay  the  debts  secured  by  the  mortgages,  or  to  earn  income 
to  pay  the  interest.  The  order  of  the  court  appointing  the 
receiver,  made  subsequent  to  the  seizure  in  attachment,  ordered 
him  to  take  possession  of  all  the  property,  including  that  seized, 
and  authorized  him  to  sue  in  his  own  name  as  such  receiver, 
whenever  necessary  to  perform  his  duties.  Held:  That  the 
mortgages  covered  the  rolling  stock,  though  temporarily  in  this 
state,  and  the  receiver  might,  under  the  comity  between  states, 
by  an  action  brought  in  this  state  in  his  own  name,  assert  his 
right  to  the  possession  thereof,  where  such  right  is  not  in  con- 
flict with  the  rights  of  olir  own  citizens,  nor  against  the  policy 
of  our  laws." 

The  case  of  Booth  v.  Clark  was  fully  considered  in  the  de- 
cision of  the  case  and  a  careful  reading  of  the  statement  of  facts 
and  opinion  of  the  court  will  disclose  the  reasons  given  by  the 
Supreme  Court  for  not  following  the  doctrine  of  Booth  v.  Clark 
in  the  determination  of  the  case  before  it. 

The  common  pleas  court  was  not  in  error  in  sustaining  the  de- 
murrer to  the  third  amended  petition  and  its  judgment  is 
therefore  affirmed. 

Smith,  Beardsley  &  Morgan,  for  plaintiff  in  error. 

Hoyt,  Dustin  d-  Kelley,  for  defendant  in  error. 


212  CIRCUIT  COURT  REPORTS-NEW  SERIES. 


Mechlen  v.  City  of  Cincinnati.  [Vol.  VII.  N.  S. 


ASSESSMENTS  IN  EXCESS  OF  BENEFITS. 

[Circuit  Court  of  Hamilton  County.]      * 

Frank  L.  Mechlem  bt  al    v.  City  op  Cincinnati  et  al. 

Decided,  November  14,  1905. 

Street — Assessment  for  Improvement  of — Benefits — Finding  as  to,  hy  the 
Assessing  Board. 

The  fact  that  a  court  divides  on  the  question  whether  property  has 
been  specially  benefited  in  the  amount  of  the  assessment,  does  not 
afford  ground  for  disturbing  the  assessment  in  the  absence  of  some 
of  the~g:rounds  usually  invoking  equitable  intervention. 

Jelke,  p.  J.;  Swing,  J.,  concurs;  Gippen,  J.,  dissents. 
We  said  in  the  case  of  Bcnham  v.  City  of  Cincinnati^  4  C.  C — 
N.  S.,  page  36: 

**  Where,  however,  tha  assessing  board  hias  made  a  finding  of 
benefits  and  has  made  the  assessment  on  th«at  basis,  such  findinj^ 
and  assessment  are  prima  facie  correct,  and  should  not  lightly 
he  disturbed  or  inquired  into  in  the  absence  of  allegtations  of 
some  of  the  grounds  usually  invoking  equitable  intervention." 

In  the  case  at  bar,  this  court  is  somewhat  divided  on  the  ques- 
tion as  to  whether  or  not  the  property  has  been  specially  benefit- 
ed in  the  amount  of  the  assessment.  The  very  fact  that  the  court 
can  divide  on  this  question,  leads  a  majority  of  us  to  hold  that 
the  assessment  as  levied  by  the  assessing  board  should  be  sus- 
tained. This  court  does  not  examine  into  the  question  of  benefits 
as  a  matter  of  course,  and  does  so  only  in  cases  where  such  in- 
equality between  benefits  conferred  and  assessments  levied  in- 
vite equitable  intervention.  This  being  so,  we  are  of  opinion  that 
the  assessment  in  this  case  should  be  allowed  to  stand. 

Judge  Giffen  dissents  for  the  reason  that  the  evidence  shows 
no  good  ground  for  repaving  the  street. 

A,  W,  Bnick,  for  pilaintiff. 

Cha^,  J.  Hunt,  City  Solicitor,  contra. 
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FORECLOSURE  ON  HOUSEHOLD  GOODS. 

[Circuit  Court  of  Cuyahoga  County.] 

The  Economy  Building  &  Loan  Company  v.  \V.  C.  Newman. 

Decided,  December  1,  1905. 

Necessary  Household  Goods  under  Chattel  Mortga'je  Law — Benefits  of 
Section  4155-1 — Not  Limited  to  Married  Persons  or  Hea'ls  of  Fami- 
lies— Character  of  Goods  not  Lost  'by  Temporary  Storage — Value 
of  Goods  which  Have  Been  Used — Evidence. 

1.  The  benefits  of  Section  4155-1  of  the  Revised  Statutes,  regulating 

procedure  in  the  foreclosure  of  a  chattel  mortgage  on  the  neces- 
sary household  goods,  wearing  apparel  and  mechanics'  tools  of 
any  person  or  family,  are  not  limited  to  married  persons  or  heads 
of  familiea. 

2.  Household    goods,    formerly    used    by    the    owner    but    temporarily 

stored  by  him  with  the  intention  of  resuming  their  use  within  a 
reasonable  time,  do  not  lose  their  character  as  necessary  house- 
hold goods  within  the  purview  of  Section  4155-1  of  the  Revised 
Statutes. 

3.  The  value  of  household  goods  which  have  been  used  is  not  limited 

by  the  market  value  of  such  goods  as  second-hand  articles,  al- 
though such  value,  if  there  is  one,  should  be  submitted  to  the  Jury. 
The  owner  should  also  be  permitted  to  show  what  he  considers 
them  worth,  based  upon  his  knowledge  of  what  they  cost,  the 
character  of  the  goods,  and  the  uses  to  which  he  applied  them. 

Winch,  J. ;  Mabvin,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Wm.  C.  Newman,  defendant  in  error,  brou<?bt  his  action 
against  plaintiff  in  error  for  dam-ages  for  the  conversdon  of  cer- 
tain household  goods  alLeged  to  have  been  wrongfully  taken 
from  him  by  said  plaintiff  in  error.  The  plaintiff  below  re- 
covered judgment  against  the  defendant  below,  and  from  the 
bill  of  exceptions  filed  with  the  petition  in  error  in  this  court, 
it  appears  that  Newman  was  the  owner  of  said  household  goods 
which  he  had  mortgaged  to  the  loan  company.  While  said 
chattel  mortgage  was  still  in  force,  witJi  a  balance  due  on  the 
note  secured  by  it,  Newman's  wife  died,  he  had  no  children 
living  with   or  dependent   upon   him,   and   he   himself  being 
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sick,  he  stored  said  furni'ture  land  went  to  Beftroit  t»o  re- 
cupei^ate,  with  the  intention,  however,  of  returning  and  re- 
suming housekeeping,  as  he  states.  Newman  was  gene  about 
six  moniths;  when  he  returned  to  Clevela«nd  his  deceased  wife's 
sister  accompanied  him  and  he  married  her  the  day  after  they 
arrived  ait  Cleveland.  When  he  and  his  new  wife  went  to 
the  storage  w«irehouse  to  get  his  furniture,  with  which  they 
proposed  to  go  to  housekeeping,  he  found  that  it  had  been 
replevied  by  the  loian  company  in  an  action  prosecuted  before 
a  justice  of  the  peace  and  disposed  of  by  it  in  satisfaction  of 
the  mortgage  debt,  the  conditions  of  the  mortgage  having 
been  broken. 

Thereupon  this  action  was  brought,  the  unlawful  conversion 
being  baaed  upon  the  loan  company's  violation  of  the  pro- 
visions of  Section  4155-1  of  the  Revised  Statutes,  which  reads 
as  follows: 

**No  chattel  mortgage  on  the  necessary  household  goods, 
wiearing  apparel,  mechanic's  tools  of  any  person  or  family, 
except  chattel  mortgages  given  to  secure  the  whole  or  some 
part  of  the  purchase  price  ibhereof,  shall  be  foreclosed  except 
in  a  court  of  record.  No  such  household  goods,  wearing 
apparel  or  mechanic's  tools  covered  by  a  chattel  mortgage 
shall  be  seized  or  taken  out  of  the  i>ossession  of  the  mortgagor 
before  foreclosure,  except  by  a  sheriff,  or  constable,  and  then 
only  after  the  mortgagee  or  his  agent  hias  presented  an  affidavit 
to  a  judge  of  some  court  of  record  or  justice  of  the  peace, 
setting  forth  that  the  mortgage  is  due,  or  that  the  morgagee  is 
in  danger  of  losing  his  security,  giving  the  facts  upon  which 
he  relies,  and  after  obtaining  an  order  from  such  judge  or 
justice  of  the  peace  directing  such  sheriff  or  constable  to 
seize  such  household  goods,  wearing  apparel  or  mechanic's 
tools  and  hold  them  subject  to  the  order  of  the  court,"  etc. 

The  loan  company  admits  that  it  did  not  comply  with  this 
I'aw,  but  says  that  Newman  was  not  entitled  to  the  benefits  of 
the  law,  because  at  the  time  the  loan  company  took  his  goods 
Newman  w'as  a  single  man  with  no  family  -and  the  household 
goods  taken,  having  been  stored  by  him  upon  his  departure 
from  the  city,  were  no  longer  nec4issar]f  household  goods,  as 
specified  in  the  statute. 
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It  will  be  noticed  at  the  outset  of  thds  inquiry  that  the 
statute  under  consideration  is  merely  remedial  in  its  nature; 
it  in  no  wise  affects  the  rights  of  the  parties  under  the  chattel 
montprage,  but  only  specifies  the  form  in  whioh  and  the  pro- 
cedure by  which  those  ri[?hts  are  to  be  worked  out.  Mani- 
festly the  statute  was  passed  for  th<e  protection  of  those  who 
are  so  unfortuniate  as  to  be  compelled  to  pledge  their  necesisary 
household  goods  in  order  that  they  may  procure  loans  from 
those  who  'have  money  to  lend.  Tke  statute,  then,  should  be 
'* liberally  construed,  in  order  to  promote  vtcy  object.'*  Sec- 
tion 4984,  Revised  Statutes  of  Ohio. 

It  contains  no  requirement  th<at  only  married  person-s  or 
those  who  are  heads  of  families  shall  be  bimefited  by  it. 
The  language  is  ** person  or  family";  that  includes  persons 
of  aill  descriptions,  married  or  single,  with  or  without  families ; 
•the  disjunctive  **or*'  makes  this  perfectly  clear.  No  exemp- 
tion is  provided  by  this  law  and  a  reference  to  the  exemption 
laws  of  the  state  thrown  no  light  upon  the  subject.  Indeed,  we 
can  see  no  reason  why  a  single  man  should  not  need  household 
fuimuture  as  much  as  a  married  man.  One  can  board  as  well 
as  the  other,  but  why  emphasize  by  law  the  misfortunes  of 
many  single  persons  wiho  are  by  their  circumstances  alone, 
and  not  by  choice,  relegated  to  ** furnished  rooms.''  On  the 
other  hand,  as  suggesited  by  Judge  Wiles,  in  the  case  of  Brawn 
v.  Wait,  19  Pick.,  470,  it  is  not  necessary  for  even  the  h^ad 
of  a  family  to  own  household  goods  and  keep  house,  and  to  say 
that  such  goods  are  necessary,  only  when  one  keeps  house 
would  be  a  very  strained  construction  of  the  statute. 

But  it  is  said  thait  these  goods  lost  their  oharact.er  as  neces- 
sary household  goods  when  Newman  stored  them  and  left 
the  city.  Thie  trial  judge  appreciated  the  force  of  this  sug- 
gestion, but  understood  that  any  temporairy  abandonment  of 
the  goods  to  have  such  effeot,  must  depend  upon  the  intention 
of  the  owner;  so  he  permitted  all  facts  and  circumstances 
shedding  any  light  upon  that  intention,  as  well  as  the  sbatement 
of  the  owner  with  reference  thereto,  to  go  to  the  jury  under  a 
eharge  which  fully  covered'  the  law  of  the  ciaae,  in  which,  among 
Other  things,  be  said ; 
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**If  you  find  from  the  evidence  that  the  plaintiff  stored 
these  goods  with  the  intention  of  resuming  the  use  of  them 
again  for  household  purposes  within  a  reasonable  time  in  the 
futune,  then  you  should  find  that  the  same  eonjtinued  to  be 
neecessary  household  goods,  otherwise  they  would  cease  to  be 
necessary  household  goods  afta?r  hie  stored  them,  "and  hence 
would  not  be  within  the  protection  of  this  statute. '* 

The  jury,  under  this  charge  and  the  evidence,  found  for  the 
plaintiflf,  and  we  are  not  disposed  to  disturb  its  verdict. 

Something  was  said  upon  argument  as  to  error  in  permitting 
the  plaintiflf  himself  to  testify  as  to  the  value  of  the  goods 
taken,  akhough  it  is  not  urged'  that  the  verdict  was  excessive. 
It  is  said  that  these  goods  having  been  used,  were  second- 
hand goods  and  as  sueh  had  a  vailue  in  the  market  easily  ascer- 
tainable. The  defendant  below  wvis  permiitted  to  bring  such 
market  value  before  the  jury,  while  the  plaintiflf  stated  that  he 
did  not  know  whether  or  not  there  was  any  market  for  the  goods 
and  could  not  give  their  market  value.  He  was  permitted  to 
say  that  he  knew  what  they  cost  and  what  he  considered  them 
wx>rth.  He  may  not  have  shown  very  clearly  that  his  furniture 
had  a  peculiar  value  to  him,  but  we  all  know  that  furniture 
that  we  have  been  accustomed  to  use  and  wearing  apparel  that 
fits  us,  h<as  a  greater  value  to  us  than  the  price  they  will  bring 
as  second-hand  articles.  **In  such  cases  it  is  evident  that  to 
refer  to  the  market  as  the  sole  standard  of  value,  may  wx)rk 
serious  injury  to  the  party  complainant."  Jonas  v.  Noilj  98 
Tenn.,  440. 

The  authorities  on  this  subject  are  collected  in  a  note  to  the 
ease  of  Wait  v.  Nevada.  Central  R.  K,  Co.,  62  Am.  St.  Rep.,  772, 
792. 

The  defendant  was  permitted  to  introduce  several  wi'tnesses 
who  (lualified  as  to  their  knowledge  of  the  value  in  the  market 
of  second-hand  household  goods,  and  they  gave  their  estimate's 
of  sueh  market  value. 

Sedgwick  on  Damages,  Section  243,  says: 

**The  market  price  is  merely  one  of  the  commonest  tests  by 
which  to  ascertain  this  value.    It  is  by  no  means  the  only  one." 
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The  plaintiff's  evidence  together  with  the  diefendant's  evi- 
dence as  to  the  measure  of  damages,  was  all  submitted  to  the 
jury,  under  a  charge  which  seems  to  us  eminently  fair  and  ex- 
pressive of  the  law  on^the  subject.  Said  Judge  Lawrence,  who 
tried  the  case : 

**If  you  find  for  the  plaintiff  you  will  award  to  him  such 
damages,  not  exceeding  the  sum  of  $1,042.50,  as  you  may  find 
from  the  evidence  he  has  sustained.  Such  damages,  if  you  find 
for  the  plaintiff,  would  be  the  reasonable  value  of  the  goods 
tatoen  and  disposed  of  by  the  defendant  less  the  amount  of  the 
chattel  mortgage  held  by  the  defendant,  which  is  the  sum  of 
$123.90. 

**If  you  find  that  the  goods  in  question  had  a  market  value 
at  the  time  they  were  sold,  that  value  would  govern;  but  if 
said  goods  have  no  market  value  then  you  should  find  what  was 
the  fair  and  reasonable  value  to  the  plaintiff  of  the  goods  sold, 
at  the  timte  they  were  sold,  having  in  view  the  character  of  the 
goods  and  the  purpose  to  which  they  were  applied  by  the  plaint- 
iff. Testimony  has  been  offered  by  both  sides  as  to  the  value 
of  these  goods.  You  are  not  bound  to  adopt  the  opinion  or 
estimate  of  any  particular  witness  oh  this  subject.  You  should 
consider  what  has  been  said  by  them,  but  in  determining  the 
value,  if  you  come  to  that  question,  you  should  also  consider 
the  kind,  quality  and  diescription  of  these  goods,  the  uses  for 
which  they  were  adapted  and  were  applied  and  all  the  facts 
and  ciircumstances  in  regard  to  them  'as  sihown  by  the  testimony. 
As  I  have  said  to  you,  you  have  no  right  to  take  into  considera- 
tion any  claim  for  damages  of  the  kind  aMetred  in  that  portion 
of  the  petition  which  I  excluded  from  your  consideration,  to-wit, 
the  plaintiff  \s  claim  that  he  was  deprived  of  the  use  of  this 
property  and  his  alleged  huniiliatio'n.  I  say  to  you,  gentlemen, 
that  issue  is  not  in  this  ca;^o  and  should  not  be  considered  by  the 
,tury.  If  you  comie  to  the  question  of  the  value  of  these  goods 
you  should  deduct  the  amount  of  the  chattel  mortgage,  because 
the  interest  of  the  plaintiff  in  the  goods  was  not  absolute  but 
was  subject  to  such  mortgage,  and  the  value  of  his  interest  in 
the  goods  M^uld  be  the  fair  and  reasonable  value  thereof  less 
that  to  which  they  were  subject;  that  is,  this  chattel  mortgage." 

We  find  no  error  in  the  case  and-  the  judgment  is  affirmed. 
Foster,  Foster  &  HowellSf  for  plaintiff  in  error. 
R,  H,  Lee,  for  diefendant  in  error. 
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COVENANT  FOK  A  FURTHER  ASSURANCE. 

[Circuit  Court  of  Hamilton  County.] 

The  Globe  Soap  Company  v.  Louisville  &  Nashville  Railro.vd 

Company. 

Decided,  December  16,  1905. 

Lease — Discrepancy  in  Names  Appearing  Therein — No  Estoppel  in  Law 
Against  the  Lessor — As  to  After- Acquired  Interest — The  Rule  in 
Equity — Covenant  for  a  Further  Assurance, 

1.  At  law,  where  In  a  lease  an  Interest  passes,  there  is  no  estoppel  on 

the  lessor  as  to  an  after-acquired  interest 

2.  Equity,  however,  does  not  inflexibly  follow  this  rule,  and  where,  as 

in  the  case  at  bar,  the  parties  in  addition  to  the  usual  lease  cove- 
nants have  contracted  specia.ly  as  to  such  after-acquired  interest, 
their  contract  may  be  treated  as  a  covenant  for  a  further  as- 
surance, and  the  estoppel  will  be  extended  to  bind  such  after- 
acquired  interest,  particularly  as  fairness  and  good  conscience 
seem  to  require  it. 

Jelke,  p.  J. ;  Swing,  J.,  and  Gipfen,  J.,  concur. 

We  are  of  opinion  that  for  thepurpose  of  the  consideration 
of  this  ease,  the  Louisville  &  Nashville  Railroad  Company  must 
stand  in  the  shoes  of  Fanny  J.  Dickson,  Caroline  T.  Jackson  and 
David  J.  Dickson;  that  the  record  was  sufficient  to  put  said  rail- 
road company  on  notice  as  to  all  that  was  done  in  the  executiori 
of  the  lease  from  Fanny  J.  Dickson  et  al  to  the  Globe  Soap  Com- 
pany, dated  the  26th  day  of  June,  1902 ;  that  the  error  of  the  re- 
corder in  the  transcription  was  plain  upon  examination  of  the 
record,  and  the  least  prosecution  of  the  inquiry  which  would  nat- 
urally be  prompted  by  the  apparent  discrepancy  between  the 
lessors  named  in  the  be*?innin^  of  the  recorded  lease  and  the 
names  sip:ned  thereto  would  have  disclosed  the  truth.  We  find 
that  the  Louisville  &  Nashville  Railroad  Company  and  its  privies 
took  title  with  knowledge  of  the  facts.  This  brings  us  to  the 
question  as  to  the  effect  of  this  lease  instrument  upon  the  in- 
terests of  Charles  F.  and  Paul  R.  Dickson.  The  most  satisfac- 
tory statement  of  the  law  in  this  regard  vre  find  on  pages  383-4-5 
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and  6  of  Bigelow  on  Estoppel,  4th  Edition.  The  law  is  well  set- 
tled that  where  in  a  lease  an  interest  passes,  there  is  no  estoppel 
on  the  lessor  as  to  an  after-acquired  interest.  This  seems  to  be 
so,  irrespective  of  any  question  of  intention  which  might  be  de- 
duced from  the  covenants  of  warranty.  The  case  at  bar,  how- 
ever, stands  alone  and  differs  from  any  case  cited  to  us  by  coun- 
sel, or  from  any  that  we  can  find  by  reference  to  any  of  the 
text-books. 

In  the  case  at  bar  the  parties,  realizing  the  insufficiency  of  the 
in.strument,  executed  as  a  binding  lease  upon  the  interests  of 
Charles  F.  and  Paul  R.  Dickson,  have  undertaken,  aside  from 
the  usual  special  warranty  contained  in  the  lease,  to  make  an  ad- 
ditional contract  having  the  interests  of  these  minors,  Charles 
P.  and  Paul  R.  Dickson,  particularly  in  contemplation.  Said 
contract  is  in  words  as  follows : 

*'And  the  said  lessors,  Fanny  J.  Dickson,  Caroline  T.  Jackson 
and  David  J.  Dickson,  for  themselves,  and  for  their  heirs,  execu- 
tors, administrators  and  assigns,  further  covenant  and  agree 
with  said  lessee,  its  successors  and  assigns,  that  they  and  each  of 
them  guarantee  the  performance  of  the  terms  of  this  lease  by 
Charles  T.  Dickson  and  Paul  R.  Dickson,  minor  children  of 
Charles  T.  Dickson,  and  each  of  them,  and  that  said  minors, 
and  each  of  them,  on  arriving  at  their  full  age  will  confirm  this 
lease  made  by  their  guardian,  and  will  save  harmless  and  in- 
demnify said  lessee,  its  successors  and  assigns,  against  any  inter- 
ference or  attempt  at  interference  by  said  minors,  or  either  of 
them  with  the  possession  of  said  lessee,  its  successors  or  assigns, 
according  to  the  terms  of  this  lease. 


J » 


This  ca.se,  as  between  plaintiff  and  defendant  herein,  turns 
upon  the  question  whether  or  not  at  the  conclusion  of  the  par- 
tition proceedings,  aftt^r  Fanny  J.  Dickson,  Caroline  T.  Jackson 
and  David  J.  Dickson  had  accjuired  the  two-fifths  interests  of 
said  Charles  F.  and  Paul  R.  Dick.son,  specific  performance  could 
have  been  decreed  against  the  said  Fanny  J.  Dickson  et  al  to 
compel  them  to  execute  a  further  lease  making  binding  upon 
these  after-accfuired  interests,  the  terms  of  the  original  lease. 
In  all  honesty,  the  original  lease  should  have  been  duly  carried 
out  by  further  legal  assurance.  The  gravest  doubt,  however,  ex- 
ists as  to  whether  this  is  as  contended  by  counsel  for  the  Louis- 
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ville  &  Nashville  Railroad  Company  a  mere  personal  agreement 
to  hold  harmless  and  indemnify  and  respond  in  damages,  or  is  it 
an  undertaking  of  such  a  nature  that  specific  performance  could 
be  decreed  upon  it.    We  note  in  Bigelow,  the  following  sentence : 

**It  is  to  be  observed,  however,  that  Mr.  Preston  says  that  in 
equity,  if  the  lessors  afterwards  acquire  an  interest  sufficient  to 
make  good  the  lease  he  may  be  compelled  to  give  effect  to  the 
instrument  by  way  of  a  further  assurance. ' ' 

**At  law  no  lease,  or  other  assurance,  which  operates  in  the 
first  instance  as  and  by  way  of  conveyance  can  be  used  by  way 
of  estoppel  to  bind  any  estate  subsequently  acquired,  though  tho 
lease,  or  conveyance,  does  not  confer  the  degree  of  interest  it 
imports.     •     •     • 

**But  in  equity,  if  a  man  who  has  a  term  for  ten  years,  makes 
a  lease  for  twenty  years;  or  a  person  who  has  an  estate  for  life, 
or  in  tail,  make  a  conveyance  in  fee,  and  afterwards  acquires  the 
fee,  he  will,  if  the  transaction  be  founded  on  a  valuable  con- 
sideration, be  bound  by  way  of  further  assurance  to  give  effect 
and  confirmation  to  the  original  lease  or  alienation." — Preston 
en  Abstracts,  p.  217. 

This  expression  is  consonant  with  the  trend  of  our  opinion.  It 
is  in  the  power  of  equity  to  compel  the  performance  of  that 
which  parties  ought  to  do  and  can  be  fairly  held  to  have  con- 
tracted to  do,  or  have  intended  to  do,  or  have  led  others  to  be- 
lieve would  be  done,  when  it  is  in  the  power  of  such  parties  to  do 
the  thing,  and  where  recourse  for  legal  indemnity  is  not  plain 
and  may  not  be  fully  adecpiate  and  satisfactory. 

This  is  an  action  in  chancery,  appealing  to  the  conscience  of 
the  court.  We  therefore  feel  constrained  to  resolve  our  serious 
doubt  on  this  legal  proposition  in  favor  of  doing  that  which 
seems  to  us  right,  and  which  ought  to  have  been  done. 

We  therefore  conclude  that  when  Fanny  J.  Dickson,  Caroline 
T.  Jackson  and  David  J.  Dickson  acquired  the  interests  of  tho 
minors,  they  ought  to  have  assured  the  terms  of  this  lease  to 
the  Globe  Soap  Company,  and  we  will  consider  that  which  ought 
to  have  been  done  for  the  purposes  of  this  case  as  done,  and 
looking  on  it  in  this  light,  we  feel  that  this  obligation  fused  into 
and  affected  the  title  of  this  land  and  went  with  it  into  the  hands 
of  the  assigns  of  Fanny  J.  Dickson,  Caroline  T.  Jackson  and 
David  J.  Dickson. 
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However,  as  we  have  said  in  the  beginning,  all  that  controls 
us  in  coming  to  this  conclusion,  was  suggested  by  the  record, 
and  was  easily  ascertainable  upon  diligent  search  by  the  Louis- 
ville &  Nashville  Railroad  Company  when  they  made  their  pur- 
chase. 

We  therefore  find  for  the  plaintiff,  and  decree  may  be  had 
accordingly. 

Joseph  Wilby  and  H.  L.  OordoUj  for  plaintiff. 

Ellis  O.  Kinkead,  Challen  B.  Ellis  and  H,  K.  Rogers,  for  de- 
fendant. • 


MARSHALLING  OF  LIENS  AND  DISTRIBUTION. 

[Circuit  Court  of  Cuyahoga  County.] 

The  Dieboldt  Brewing  Co.  v.  Walentz  Grabski  et  al. 

Decided,  June  26,  1905. 

Judgment  Lien — Execution  Against  Surviving  Debtor — Subrogation — 
Purcluise  of  an  Equity  of  Redemption — Distinguished  from  Pur- 
chase of  Land  in  Fee. 

1.  Where  judgment  is  rendered  against  two,  and  one  dies,  execution 

thereafter  issued  against  both  is  valid  against  the  survivor,  and 
keeps  alive  the  judgment  Hen  upon  the  survivor's  lands. 

2.  A  grantee  of  land   subject   to   a   mortgage,   who  agreeb   with   the 

grantor  to  pay  said  mortgage  as  part  of  the  purchase  price,  after 
payment  of  the  mortgage  is  not  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee  as  against  the  lien-holders. 

Winch,  J.;  Marvin,  J.,  and  Henry,  J.,  concur. 

Heard  on  appeal. 

This  case  was  brought  to  foreclose  a  mortgage,  was  heard  on 
appeal  and  the  sole  question  for  the  consideration  of  the  court 
is  the  determination  and  marshalling  of  liens  as  between  the 
defendants,  Loew  &  Sons  and  Walentz  and  Maryanna  Grabski, 

From  the  evidence  it  appears  that  on  November  20,  1897, 
Loew  &  Sons  recovered  a  joint  judgment  in  the  Common  Pleas 
Court  of  Cuyahoga  County  against  Maciej  Stasiak  and  Kat- 
arzyna  Sta.siak,  his  wife,  in  the  sum  of  $444.80;  at  that  date 
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the  husband  was  the  owner  of  ithe  premises  in  question;  no  exe- 
cution was  issued  on  said  judgment  until  June  9,  1899,  when 
execution  was  issued  against  both  said  defendants  and  levied 
on  said  lands.  At  the  date  of  said  execution  Mrs,  Stasiak  was 
dead,  although  the  fact  was  unknown  to  the  judgment  creditor, 
and  the  first  proposition  is,  that  such  fact  vitiates  said  execu- 
tion and  leaves  the  judgment  without  valid  execution  for  five 
years,  whereby  said  judgment  has  become  dormant  and  ceased 
to  be  a  lien  upon  said  lands. 

The  authorities  seem  to  rule  against  this  proposition. 

**  Where  a  judgment  is  rendered  against  two,  and  one  dies 
before  the  issuance  of  the  execution,  the  writ  for  the  sake  jpf 
conformity  should  be  issued  against  both  the  deceased  defend- 
ant and  the  survivor,  although  in  law  it  is  an  execution  against 
the  survivor  only,  and  his  goods  alone  can  be  levied  on.  "8 
Enc.  of  PI.  &  Pr.,  422;  Freeman  on  Execution,  936;  Martin  v. 
BrancU  Bank,  50  Am.  Dec,  147 ;  15  Ala.,  587 ;  Wade  v.  Watt, 
41  Miss.,  248;  Harden  v.  McCanie,  53  Mo.,  255;  Reed  v.  Oarfield, 
15  111.  Apps.,  290. 

The  next  proposition  involves  a  consideration  of  the  law  of 
subrogation,  under  the  following  facts: 

On  October  26,  1898,  the  premises  in  question  were  subject 
to  a  mortgage  for  $600  to  the  Union  Building  &  Loan  Company, 
and  on  said  day  Mr.  and  Mrs.  Stasiak  united  in  a  quit-clavm 
deed  of  said  premises  to  their  nephew,  Grabski  and  his  wife, 
in  which  a  consideration  of  $1,200  was  recited  as  received  by 
the  grantors  from  the  grantees,  but  no  money  actually  passed 
between  J^he  parties.  The  evidence  shows  that  the  property 
was  then  worth  $1,200. 

The  following  language  occurs  in  the  deed: 

**The  conditions  of  this  deed  are  such  that  the  said  grantees 
hereby  agree  to  give  the  said  grantors  a  lease  on  the  above 
described  premises  to  live  there  during  their  natural  life,  and 
furthermore  the  said,  grantees  hereby  agree  to  furnish  the  gran- 
tors with  the  necessary  food  and  clothing  during  their  natural 
life  if  necessary,  and  it  is  agreed  by  said  grantors  and  said 
grantees  that  all  assessments  and  taxes  that  now  and  after  shall 
be  due  or  become  due  shall  be  paid  by  said  grantees,  and  if 
the  said  grantees  shall  not  perform  the  above  agreement  the 
said  d^ed  shall  be  void. ' ' 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       i>28 

1906-6.  J  Cuyahoj^a  County. 


Grabski  also  testified  that  he  agreed  with  his  uncle  at  the 
time  he  delivered  the  deed,  that  he  would  pay  the  mortgage  to 
the  Union  Building  &  Loan  Company,  and  also  informed  said 
company  that  he  had  so  agreed. 

Mrs.  Stasiak  lived  in  the  premises  until  she  died  on  February 
4,  1899 ;  then  the  Grabskis  moved  into  the  place  and  Mr.  Stasiak 
continued  to  live  there  with  them  until  he  died,  on  October  4, 
1900. 

Grabski  says  he  didn't  furnish  Mrs.  Stasiak  with  any  food 
or  clothing,  and  she  didn't  need  or  ask  for  any;  he  furnished 
part  of  his  uncle's  food,  until  he  died,  and  paid  his  funeral 
expenses.  He  also  paid  the  taxes  and  assessments,  and  some  time 
after  the  death  of  Mr.  Stasiak  and  before  the  bringing  of  this 
suit,  Grabski  paid  the  mortgage  referred  to.  By  reason  of  such 
payment  he  claims  to  be  subrogated  to  all  rights  under  said 
mortgage  and  to  have  a  lien  on  the  premises  prior  to  the  judg- 
ment. 

We  think  the  facts  in  this  case  show  that  Grabski  agreed  with 
his  grantor  that  he  would  pay  said  mortgage  as  part  of  the 
purchase  money.  If  we  are  right  in  this  conclusion,  the  trans- 
action was  not  a  purchase  of  the  equity  of  redemption,  subjeci 
to  the  mortgage,  but  of  the  land  in  fee,  and  the  mortgage  debt 
became  Grabski 's  debt.  If  it  was  his  own  debt  and  he  paid  it, 
the  doctrine  of  subrogati(  n  has  no  application  to  the  case. 

The  following  Ohio  case.s  fully  elucidate  the  law  applicable 
to  such  situations:  Thompson,  Admr.,  v.  ThoinpsGriy  4  0.  S., 
333:  Brewer  v.  Maxirer,  38  0.  S.,  543;  Emmitt  v.  Brophy,  42  0. 
S.,  82. 

We  are  therefore  of  the  opinion  that  the  case  of  Joyce  v. 
Dauntz,  55  0.  S.,  538,  cited  by  counsel  for  Grabski,  is  not  in 
point.  That  case  holds  that  *' subrogation  arises  by  operation 
of  law,  whenever  a  mortgage  debt  is  extinguished  by  one  en- 
titled to  redeem,  other  than  the  mortgagee  or  person  ultimately 
liable  for  the  mortgage  debt." 

We  think  Grabski  by  his  promise  to  pay  the  mortgage  be- 
came ultimately  liable  therefor  and  the  view  we  take  of  the 
facts  of  the  case  renders  any  further  consideration  of  author- 
ities cited  by  counsel  unnecessary. 
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Decree  may  be  drawn  finding  the  Loew  &  Sons'  judgment  a 
lien  upon  the  property  and  marshalling  the  liens  in  their  order, 
as  agreed  by  counsel,  with  no  relief  awarded  Grabski  under  said 
mortgage  which  he  has  paid. 

John  M,  Pindras,  for  plaintiff  in  error. 

Ilerrick  &  Hopkins  and  //.  DuLaiirence,  for  defendant  in 
error. 


FRAUDULENT  PURPOSE  TO  DEFEAT  COLLECTION  OF 

CLAIM. 

[Circuit  Court  of  Summit  County.] 

Goodyear  Tire  &  Rubber  Co.  v.  Rubber  Tire  Co. 

Decided,  October,  1901. 

Attachment — Evidence  Sufficient  to  Sustain — Where  a  Fraudulent  Pur- 
pose is  Shown  in  the  Purchase  of  Goods. 

Evidence  showing  a  fraudulent  purpose  on  the  part  of  a  defendant 
corporation,  in  that  with  the  intention  of  embarrassing  the 
plaintiff,  a  large  amount  of  goods  were  purchased  from  the 
plaintiff,  for  which  payment  was  refused,  and  steps  then  taken 
to  turn  stoe*'  of  the  defendant  into  debenture  bonds  with  author- 
ity in  the  holders  to  seize  the  company's  property  upon  short 
notice,  thereby  creating  an  indebtedness  which  did  not  exist  at 
the  time  the  goods  were  bought,  is  sufficient  to  sustain  an  attach- 
ment upon  the  property  of  the  defendant. 

Caldwkll,  J.;  Hale,  J.,  and  Marvin,  J.,  concur. 

Error  to  the  Summit  Common  Pleas  Court. 

The  Goodyear  Tire  &  Rubber  Company  sued  tKe  Consolidated 
Rubber  Tire  Company  and  sued  out  an  attachment.  Motion 
was  made  to  dissolve  the  attachment  and  was  granted,  and  error 
prosecuted  to  this  court,  and  that  branch  of  the  case  only  is 
here. 

This  attachment  was  sued  out  on  the  ground  that  this  debt 
w^as  contracted  without  any  intention  of  paying  it,  and  that  the 
defendant  was  disposing  of  its  property.  The  facts  are  these: 
There  is  o\idence  tending  to  show  that  the  defendant  in  error 
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was  buying  goods  of  the  plaintiff,  and  that  they  called  a  sales- 
man to  know  how  much  of  a  loss  the  plaintiff  could  stand.  He 
told  them  he  thought  $50,000  or  $75,000  would  stagger  them— 
words  to  that  effect.  The  orders  immediately  increased  to  a 
large  amount,  and  they  did  not  pay  them,  and  this  suit  is 
brought  to  get  pay  out  of  the  defendant,  and  this  attachment  is 
sued  out.  There  is  other  evidence  tending  to  show  that  it  was 
the  purpose  of  the  defendant,  in  buying  these  goods,  to  buy  a 
very  large  amount  (as  it  did),  and  refuse  to  pay  for  them  and 
keep  the  plaintiff  from  obtaining  the  money,  and  put  it  in  finan- 
cial embarrassment,  if  not  break  it  up.  This  is  not  the  only 
evidence.  This  is  one  of  those  cases  where  the  evidence  must 
all  be  put  together. 

The  defendant  is  a  corporation,  and  it  has,  if  I  remember 
right,  some  four  millions  and  a  few  hundred  thousand  or  a  few 
hundred  dollars  of  common  stock,  and  nearly  the  same  amount 
of  preferred  stock.  About  this  time  the  company  got  up  a  plan 
and  was  about  to  put  it  into  execution,  when  this  suit  was 
brought  and  this  attachment  sued  out,  to  turn  a  large  amount, 
nearly  half  of  that  stock,  into  debenture  bonds;  and  the  plan, 
as  it  is  in  evidence  in  the  record,  shows  that  the  persons  who 
should  hold  them,  who  would  be  the  stockholders,  would  thus 
be  turned  into  creditors,  so  that  they  could  pounce  upon  this 
company  at  any  time  with  a  very  short  notice  whenever  such 
and  such  things  occurred;  and  those  things  were  of  such  a 
nature  that  a  claim  could  be  set  up  and  established  at  any  time 
— established  if  the  company  and  these  new  creditors  were  in 
league  together  to  defeat  the  lawful  creditors  of  the  company, 
thus  creating  an  indebtedness  there  that  did  not  exist  when 
they  bought  these  goods.  The  purpose  was  to  create  an  in- 
debtedness of  over  three  millions  dollars  to  permit  the  creditors 
to  seize  the  assets  of  the  company  at  any  time. 

Now,  in  considering  this  case,  it  w-on't  do  to  consider  what 
this  company  did  by  way  of  buying  goods  and  not  intending  to 
pay  for  them — to  consider  that  entirely  separate  from  the  other. 
Was  it  carrying  on  a  fraudulent  purpose?  It  was  all  one  pur- 
pose, we  think,  in  this  testimony — just  one  purpose,  and  the 
purpose  consisted  of,  perhaps,  three  steps:     We  will  buy  an 
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enormous  amount  of  goods;  we  will  refuse  to  pay;  we  will  put 
ourselves  into  such  shape  that  they  never  can  collect  if  the 
plaintiff  gets  judgment.  Now,  these  three  steps  all  constitute 
one,  as  the. motive  was  one;  the  purpose  was  one,  and  by  divid- 
ing it  up  it  can  be  applied,  or,  taking  it  as  a  whole,  it  should 
be  applied  to  see  whether  the  company  was  buying  without  in- 
tent to  pay,  and  whether  it  was  making  a  disposition  of  its 
property  to  defraud  this  plaintiff. 

You  may  take  this  whole  plan,  together  with  what  they  said 
as  to  the  purpose  of  the  company  in  creating  this  debt,  and  in 
running  it  along,  and  in  ordering  goods  to  several  times  the 
amount  of  business  that  it  had  been  doing  or  was  expecting  to  do, 
and  thus  running  up  a  debt  suddenly  and  as  quickly  as  possible, 
and  then  getting  itself  in  shape  so  that  the  plaintiff,  if  it  re- 
covered judgment,  could  not  collect  it,  and  we  think  this  evi- 
dence was  sufficient  to  hold  this  attachment,  and  that  the  court 
erred  in  dissolving  the  attachment. 

The  judgment  is  reversed  and  the  case  remanded  for  further 
proceedings. 

Slabaugh  rf-  Seibcrling,  for  plaintiff  in  error. 

Musscr  &  K older,  for  defendant  in  error. 


SUITABILITY  OF  CHOICE  FOR  ADMINISTRATOR. 

[Circuit  Court  of  Hamilton  County.] 

Emma  B.  Sargent  v.  Mary  Corbley  et  al. 

Decided,  December  18,  1905. 

Discretion — yot  Abused  by  Probate  Judge,  When — Waiver  of  Rule  of 
Probate  Court — As  to  Residence  of  Administrator — Suitability  of 
Appointment  as  Administrator. 

'[.  As  between  parties  of  equal  suitability  and  statutory  rights  a 
court  may  well  choose  the  one  possessing  the  confidence  of  and 
desired  by  the  major  portion  of  the  beneficiaries  of  the  trust. 

2.  Where  the  appointee  answers  the  requirements  of  the  statute  as  to 
suitability  and  qualification,  the  fact  that  another  court  on  the 
same  showing  might  have  made  a  different  selection  is  not  proof  of 
abuse  of  discretion,  neither  doe§  H  furnish  any  ground  to  review 
9uch  lippolntment. 
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8.  A  rule  of  the  probate  court  is  not  a  principle  of  law,  btit  is  of  the 
court's  own  making,  and  while  it  should  be  generally  and  im- 
partially applied,  it  need  not  be  a  bar  to  an  act  which  a  sound 
exercise  of  the  court's  discretion  dictates,  and  a  waiver  of  or  de- 
parture from  such  rule  is  not  an  abuse  of  discretion. 

Jelke,  p.  J. ;  Swing,  J.,  and  Giffen,  J.,  concur. 

This  matter  came  on  for  hearing?  in  the  Probate  Court  of  Ham- 
ilton County,  for  the  appointment  of  an  administrator  of  Re- 
becca J.  Griffin,  deceased.  It  came  on  primarily  upon  the  ap- 
plication of  E.  J.  Iliatt  and  W.  A.  Hicks,  and  also  on  the  ap- 
plication of  Emma  B.  Sargent,  and  subsequently  upon  the  ap- 
plication of  Mary  Corbley  and  William  B.  Sargent.  After  con- 
siderable controversy,  the  record  of  which  is  brought  up  by  a 
bill  of  exceptions,  the  application  of  Messrs.  Hiatt  and  Hicks 
was  withdrawn,  and  the  application  of  Emma  B.  Sargent  re- 
jected, and  Mary  B.  Corbley  and  William  B.  Sargent  were  ap- 
pointed by  said  court  as  administratrix  and  administrator 
jointly  of  said  estate. 

Error  was  prosecuti^d  to  the  order  of  the  probate  court  in 
the  court  of  common  pleas,  where  said  order  was  affirmed. 

Error  is  now  further  prosecuted  in  this  court  to  such  order 
of  appointment. 

It  appears  from  the  record  that  Emma  B.  Sargent,  Mary 
Corbley  and  William  B.  Sargent  are  all  next  of  kin  of*  the 
decedent,  Rebecca  J.  Griffin,  and  on  an  ecjual  footing  of  kinship 
as  to  their  right  to  administer  under  Section  6005,  Revised 
Statutes. 

On  the  question  of  suitability  of  the  respective  applicants, 
it  is  now  charged  that  there  was  a  gro««  abuse  of  discretion  upon 
the  part  of  the  court  in  selecting  the  persons  appointed.  As 
to  Emma  B.  Sargent,  so  far  as  the  record  discloses,  she  was 
and  is  in  every  respect  an  eminently  qualified  and  suitable 
person.  The  only  ground  of  discrimination  to  be  found  against 
her  in  the  record  is  the  fact  that  the  interest  which  she  repre- 
sented was  quite  small  in  comparison  with  the  interests  repre- 
sented by  the  other  applicants,  and  the  fact  that  the  other  ap- 
plicants who  were  largely  interested  in  the  administration  of 
the  estate,  did  not  want  her  appointed. 
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The  objection  urged  to  Mary  Corbley  was  that  she  was  aged 
and  therefore  unfit  to  perform  the  duties  of  administratrix. 

The  objection  urged  to  William  B.  Sargent  was  that  he  was 
not  a  resident  of  Hamilton  county,  but  of  Clermont  county, 
and  his  appointment  would  violate  one  of  the  rules  of  the  pro- 
bate court. 

The  attitude  of  these  latter  parties,  Mary  Corbley  and  Will- 
iam B.  Sargent  was  that  they  themselves  did  not  particularly 
desire  the  appointment,  but  rather  than  have  Emma  B.  Sar- 
gent appointed  they  would  st^nd  upon  the  legal  right  given 
them  by  Section  6005,  Revised  Statutes,  and  ask  for  the  ap- 
•pointment. 

Emma  B.  Sai^ent  and  her  counsel  evidently  experienced 
acute  feelings  of  disappointment  in  the  action  of  the  court. 
It  may  be  that  another  judge,  on  the  same  showing  disclosed 
in  the  record,  would  have  acted  differently;  but  it  is  better  that 
one  appointed  to  a  place  of  responsibility  and  trust  should  not 
only  'have  the  capacity  and  qualifications  for  the  performance 
of  the  duty  of  the  trust,  but  should  also  enjoy  the  confidence 
of  the  beneficiaries  of  the  trust  and  of  those  in.terested  therein. 
While  this  consideration  is  far  from  controlling,  it  is  a  matter 
which  may  well  be  entertained  by  a  court  in  the  exercise  of 
its  discretion  in  the  matter  of  such  appointment.  The  rule  of 
the  probate  court  is  not  a  principle  of  law,  but  a  rule  of  the 
court's  own  making  for  the  expedient  transaction  and  dispatch 
of  business  in  said  court,  and  if  said  court,  for  reasons  satis- 
factory to  itself,  sees  fit  to  break  or  waive  such  rule,  it  is  not 
to  be  charged  to  it  as  an  abuse  of  discretion.  The  appointment 
as  made  is  clearly  within  the  provision  of  the  law,  and  is  not 
so  unsuitable  as  to  justify  the  charge  of  gross  abuse  of  discre- 
tion. 

We  are  therefore  of  the  opinion  that  the  judgment  of  the 
court  of  common  pleas  should  be  affirmed. 

Strieker  &  Johnson,  for  plaintiff  in  error. 

W,  A.  Hicks,  contra. 
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IRREGULARITY  IN  SIGNING  BILL  OF  EXCEPTIONS. 

[Circuit  Court  of  Huron  County.] 

City  op  Norwalk  v.  Jessie  Jacobs. 

Decided,  April  Term,   1905. 

Bill  of  Exceptions — Not  Rendered  Invalid  by  Failure  of  Judge  to 
Sign  at  the  End,  When — Telephone  Pole  in  Street — Municipality 
Liable  for,  if  a  Nuisance — Whether  a  Nuisance  is  a  Question  for 
the  Jury. 

1.  The  failure  of  the  trial  judge  to  sign  a  bill  of  exceptions  at  the 

end  thereof  does  not  render  the  bill  invalid,  where  the  cover  which 
is  attached  to  the  bill  shows  the  time  It  was  received  and 
other  matters,  and  there  is  a  statement  in  the  bill  as  to  the  time 
it  was  received  and  allowed,  which  is  signed  by  the  judge. 

2.  A  municipality  is  liable  for  damages  to  one  injured  from  contact 

with  a  telephone  or  telegraph-  pole,  which  has  been  so  placed  in 
a  public  street  as  to  become,  a  nuisance  or  dangerous,  and  the  mu- 
nicipality has  knowledge  thereof  or  in  the  exercise  of  ordinary 
care  and  prudence  should  know  of  its  existence. 

3.  Whether  or  not  such  a  pole  is  dangerous  to  the  public  or  a  nuisance 

is  a  question  for  the  jury,  to  be  determined  under  proper  instruc- 
tions from  the  court  and  all  the  circumstances  of  the  case. 

Haynes,  J.;  Parker,  J.,  concurs. 

Error  to  the  Huron  County  Common  Pleas  Court. 

This  cause  of  action  arose  from  the  alleged  negligence  on  the 
part  of  the  city  of  Norwalk,  in  permitting  a  certain  telephone 
pole  to  stand  in  the  street,  whereby  the  plaintiff  below  received 
injuries  resulting  from  a  horse  shying  at  an  electric  car,  pass- 
ing over  to  the  side  of  the  road  and  coming  in  contact  with  this 
electric  pole,  or  the  wheels  of  the  buggy  coming  in  contact  with 
it.  The  accident  happened  at  a  place  called  Ailing 's  Corners, 
about  two  miles  from  the  court  house  in  the  eastern  part  of  the 
city. 

The  case  was  tried  to  a  jury  and  a  verdict  rendered  in  favor 
of  the  plaintiff  below  for  $3,500.  A  bill  of  exceptions  was  taken 
and  was  sent  to  the  judge  who  tried  the  case,  but  by  some  over- 
sight he  failed  to  sign  it  at  the  end  of  the  bill  of  exceptions, 
but  it  was  attached  to  the  cover  that  has  been  prepared  and  used 
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in  connection  with  this  bill  of  exceptions,  and  which  we  take  it 
becomes  a  part  of  the  papers,  wherein  is  stated  the  time  of 
receiving  it  and  various  other  matters;  and  in  the  bill  of  excep- 
tions, among  other  things,  there  is  a  statement  to  be  made  by 
the  trial  judge,  which  he  signs,  that  he  received,  January  10, 
1905,  the  bill  of  exceptions  and  that  he  allowed  the  same  this 
January  12,  1905.  That  was  signed  by  the  trial  judge  and 
turned  over  by  him  to  the  clerk  of  the  court  and  was  duly  filed 
in  this  court. 

Objection  was  made  to  this  court  considering  the  bill  of  ex- 
ceptions at  all;  but  we  are  of  the  opinion  that  is  so  far  a  part 
of  the  bill  of  exceptions,  that  we  should  consider,  as  the  signa- 
ture of  the  trial  judge,  that  he  did  sign  the  bill  of  exceptions 
and  that  he  did  allow  it. 

The  bill  of  exceptions,  however,-  has  another  difficulty,  and 
that  is,  it  in  fact  does  not  contain  all  the  evidence ;  certain  papers 
were  offered  in  evidence  which  were  to  be  attached  and  should 
have  been  in  the  bill  of  exceptions  but  which  were  omitted; 
and  the  result  of  this  combination  of  circumstances  is,  that  in 
making  an  examination  of  the  case,  we  examined  it  in  regard  to 
any  errors  in  the  admission  or  rejection  of  evidence,  and  in  the 
charge  of  the  court.  We  feel  constrained  to  reverse  this  judg- 
ment. 

The  evidence  tended  to  show  that  the  street  out  there  was  in 
the  nature  of  a  public  highway  rather  than  a  street ;  that  it  had 
been  graveled  or  macadamized  in  some  form,  so  that  it  was 
crowned,  it  is  said,  in  the  center  of  the  street,  some  twelve  or 
fourteen  inches  higher  than  the  borders  of  the  street;  that  al- 
though there  are  no  gutters,  still  it  went  down  to  a  point  where 
there  are  trees  and  where  there  is  a  place  reserved  for  the 
public  to  walk  upon;  in  other  words  it  is  ground  that  woulii 
ordinarily  be  used  for  a  sidewalk,  and  there  is  a  space  which  is 
used  for  the  growing  of  trees  and  grass  for  ornamentation.  It 
is  a  road  that  is  rather  away  from  the  center  of  business  and 
the  testimony  shows  that  a  pole  had  been  erected  by  the  tele- 
phone company  very  near  this  bank,  standing  a  little  perhaps 
in  the  gutter.  The  exact  distance  that  it  is  standing  in  the  gut- 
ter, so-called,  is  in  dispute,  some  testifying  that  it  stands  very 
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n^ar  the  edge  of  it,  and  others  that  it  stands  at  some  little  dis- 
tance. It  is  said  that  it  now  leans  over  some  fourteen  or  fifteen 
inches  toward  the  center  of  the  road. 

It  is  claimed  that  this  lady,  who  was  driving  along,  was  her, 
self  carrying  a  child  and  had  a  friend  with  her  carrying  another 
child,  when  the  horse  started  and  crowded  or  ran  over  near  the 
outer  edge  of  the  road  and  the  buggy  hit  this  pole,  that  the 
wheels  either  hit  it,  or  else  >  it  was  hit  in  the  top  by  the  pole 
leaning  over.  It  is  said  that  the  top  was  taken  off  the  buggy 
and  the  ladies  were  thrown  upon  the  ground  and  this  lady 
suffered  the  injury  of  a  broken  limb,  and  it  is  claimed  she  suf- 
fered other  injuries. 

The  telephone  company,  of  course,  put  up  the  pole;  the  city, 
however,  is  responsible,  if  it  was  placed  in  a  position  where  it 
would  become  a  public  nuisance  and  dangerous,  or  if  it  should 
become  so  afterwards,  so  that  the  city  should  have  knowledge 
of  that  matter,  or  in  the  exercise  of  ordinary  and  reasonable 
prudence  should  obtain  knowledge  of  that  fact. 

The  law  on  that  Subject,  as  cited  by  the  authorities,  is  well 
stated  in  the  case  of  Denver  v.  Sherref,  88  Fed.  Rep.,  226,  de- 
cided by  the  Circuit  Court  of  Appeals — by  a  majority  of  the 
court;  and  the  doctrine  in  regard  to  the  rights  of  the  city  are 
laid  down  also  very  well  in  Elliott  on  Roads  &  Streets,  Section 
824.  Light  may  also  be  thrown  upon  the  subject  by  Cineinnati 
v.  Fleischer,  63  Ohio  St.,  229,  234. 

The  court,  in  its  charjre  to  the  jury,  said  that  the  pole  was  a 
nuisance  and  that  the  city  was  liable  for  its  condition,  which, 
of  course  would  be  true,  if  the  plaintiff  ran  against  it  without 
contributory  negligence,  which  is  not  claimed;  so  that  it  would 
simply  leave  the  question  to  be  decided  against  the  city  without 
anything  further. 

Now%  we  think  that  question  was  one  that  should  have  gone 
to  the  jury  with  proper  instructions  as  to  the  rights  and  duties 
of  the  city  with  regard  to  the  erection  of  that  class  of  poles, 
or  permitting  the  erection  of  that  class  of  poles  by  a  corporate 
company;  and  it  should  have  gone  to  the  jury  upon  the  ques- 
tion of  how  and  where  it  was  situated,  whether  it  T^as  in  fact 
situated  in  a  position  that  was  really  dangerous  or  not.    I  have 
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very  serious  doubts  myself  whether  that  pole  was  in  a  position 
where  it  could  be  said  to  be  in  a  dangerous  condition,  or  to  be 
said  to  be  a  nuisance.  However,  that  was  a  question  for  a  jury 
to  decide;  having  stated  the  rights  of  the  city,  as  well  as  its 
liabilities,  there  should  have  been  a  charge  in  regard  'to  the 
amount  of  roadway  which  is  left  for  persons  to  pass  along.  It 
is  claimed  that  betw^een  the  street  and  the  railroad,  there  is  a 
broad  lawn  or  road  there  that  was  ^ample  and  sufficient  and  that 
there  would  be  no  reason  to  suppose  that  any  danger  would  arise 
to  persons  passing  along  even  if  the  horse  should  shy. 

Now,  those  were  all  questions  that  should  have  gone  to  the 
jury  and  that  should  have  entered  into  discussion  in  their 
minds  in  regard  to  the  liability;  but  as  I  have  said,  when  they 
went  out,  all  they  had  to  say  was,  the  court  has  said  that  this 
is  a  nuisance  and  the  i^laintiff  says  she  ran  against  it,  and  there 
is  no  claim  that  she  was  negligent,  and  therefore  she  is  entitled 
to  recover. 

Now,  upon  this  question,  there  is  a  case  cited  by  defendant 
in  error,  Fisher  v.  City  of  Mount  Vernon,  6  Am.  Neg.  Rep.,  356. 
It  is  a  decision  by  the  Supreme  Court  of  New  York  in  its  ap- 
pellate division,  second  department,  in  which  is  set  forth  the 
general  rights  of  the  city,  or  the  liabilities  of  the  city;  and  in 
that  case,  it  will  appear  from  a  reading  of  the  syllabi  that  the 
court  proceeded  with  the  view  that  the  case  was  one  that  should 
be  submitted  to  the  jury:  that  it  was  a  question  to  be  left  to 
the  jury,  and  upon  that  point  I  think  it  is  a  decision  in  favor 
of  the  proposition  that  we  have  laid  down  in  this  case. 

The  judgment  of  the  court  of  common  pleas  will  be  re- 
reversed,  the  verdict  of  the  jury  set  aside  and  the  case  re- 
remanded  for  a  new  trial. 

E.  G.  Martin  and  J.  R.  McKnight,  for  plaintiflf  in  error. 

S.  M.  YounQf  for  defendant  in  error. 
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TENDER  INTO  COURT  AND  ITS  EFFECT. 

[Circuit  Court  of  Cuyahoga  County.] 

Thomas  L.  Reeder  v.  Harris  E.  Mason  et  al. 

Decided,  June,  1905. 

Tender  into  Court — PlaintifJTs  Right  to  Withdraw  Tender  and  Proceed 
toith  Action  upon  Appeal — Effect  of  Tender. 

1.  In  an  action  before  a  justice  of  the  peace,  where  the  defendant 

tenders  and  pays  into  court  a  sum  of  money  less  than  the  amount 
claimed  by  the  plaintiff,  and  said  tender  is  refused  and  judgment 
•  rendered  for  more  than  the  amount  tendered,  upon  appeal  by  the 
defendant  plaintiff  may  Withdraw  the  money  tendered  and  apply 
it  on  his  claim,  without  barring  his  right  to  proceed  for  the  bal- 
ance claimed. 

2.  It  seems  that  the  only  effect  of  the  tender  in  such  case  is  to  throw 

the  costs  upon  the  plaintiff,  if  he  fail  to  recover  more  than  the 
amount  tendered. 

Winch,  J. ;  Marvin,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Plaintiff  brought  his  action  against  the  defendants  before  a 
justice  of  the  peace,  alleging  in  his  bill  of  particulars  that 
said  defendants  were  indebted  to  him  in  the  sum  of  $55.70. 
Thereupon  defendants  tendered  and  paid  into  court  the  sum  of 
$33.82,  together  with  $2  for  costs  accrued  to  that  time.  There- 
after  the  case  was  heard  and  judgment  rendered  in  favor  of 
the  plaintiff  for  the  sum  of  $40  and  his  costs,  $8.80. 

Defendants  appealed  the  case  to  the  common  pleas  court, 
and  after  plaintiff  had  filed  his  petition  therein,  defendants 
filed  an  answer,  setting  up  the  tender  made  by  them  in  the 
justice's  court,  and  alleging  that  while  the  case  was  pending  in 
the  common  pleas  court  plaintiff  received  and  accepted  the 
tender  from  said  justice. 

The  case  was  submitted  to  the  common  pleas  court  upon  the 
pleadings  and  that  court  found  for  the  defendants,  holding  that 
plaintiff's  accepting  the  amount  of  the  tender  from  the  justice 
was  a  bar  to  his  recovery  of  any  further  amount. 

The  case  is  here  on  error  to  review  said  judgment  of  the  com- 
mon pleas  court. 
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The  tender  made  by  the  defendants  was  under  Section  5137, 

Revised  Statutes  of  Ohio,  which  provides  that  in  case  of  tender 

of  the  amount  due  into  court  -during  pendency  of  an  action 

**the  plaintiff  shall  not  have  judgment  for  more  than  the  money 

so  due  and  tendered,  without  costs,  and  shall  pay  the  defendant 
his  costs/' 

Speaking  of  this  tender.  Judge  Swan,  on  page  860  of  his 

treatise  (20th  Ed.),  says: 

**The  offer  of  money  must  be  without  any  qualification  or 
condition. ' ' 

We  believe  this  properly  states  the  law,  and  it  is  also  the 
law  that  the  acceptance  of  an  unconditional  tender  does  not 
amount  to  an  accord  and  satisfaction,  but  the  creditor  may  ac- 
cept the  amount  tendered  and  maintain  an  action  for  the 
balance. 

The  tender  was  an  acknowledgment  that  at  least  its  amount 
was  due  plaintiff  in  any  event.  In  such  case  it  has  been  held 
by  the  Supreme  Court  that  the  plaintiff  is  not  required  to  re- 
turn what  he  has  received  before  suing  for  the  balance.  In- 
surance Co,  v.  Hvll,  51  0.  S.,  270,  284. 

There  is  a  head  note  to  a  case  decided  and  reported  by 
Judge  Wright  on  the  circuit  which  reads  as  follows: 

**A  tender  before  suit,  and  bringing  money  into  court,  bars 
the  right  to  recover  the  amount  tendered,  or  costs,  though  the 
plaintiff  may  take  the  money  brought  into  court  and  proceed 
for  any  amount  beyond  the  tender,  and  if  he  recover  more,  get 
costs.  *'    Foote  V.  Palmer^  Wright,  336. 

While  the  facts  in  the  case  did  not  warrant  such  head  note, 
we  believe  the  learned  judge  therein  expressed  the  law  of  this 
htate. 

In  the  case  of  McKerchner  v.  Curtis,  35  Mich.,  478,  it  was 
held: 

** Where  in  a  suit  in  a  justice's  court  for  unliquidated  dam- 
ages the  defendant  has  made  a  tender  of  a  sum  of  money  on 
the  trial,  and  on  its  being  refused  has  paid  it  into  court,  the 
acceptance  of  this  money  from  the  justice  by  the  plaintiff  after 
judgment  and  appeal,  is  not  a  bar  to  recovery  of  a  larger  sum 
under  the  pending  issue  upon  the  appeal,  on  the  basis  of  an 
accepted  tender  in  court.'' 
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The  court,  however,  calls  attention  to  the  fact  that  the  case 
was  one  for  unliquidated  damages,  as  to  which  the  statute 
regarding  tender  did  not  apply.  That  is  also  true  in  Ohio, 
w^here  the  statute  (5137)  provides  for  tender  **in  an  action  on 
a  contract  for  the  payment  of  money. ' ' 

But  in  the  case  of  McCalley  v.  Otetj,  103  Ala.,  469,  involving 
the  foreclosure  of  a  mortgage,  the  amount  found  due  by  the 
chancery  court  was  paid  into  court,  and  the  plaintiff  after  he 
had  appealed  his  case  to  the  Supreme  Court  withdrew  from  the 
chancery  court  the  amount  there  paid  in.  The  Supreme  Court 
found  this  no  bar  to  a  recovery  of  a  further  amount  which  it 
found  clearly  due  him. 

We  can  see  no  good  reason  why  the  plaintiff  should  not  have 
^hat  the  defendant  pays  into  court  and  proceed  with  his  action 
for  the  balance.  If  he  fail  to  recover  more  than  the  tender 
the  statute  puts  upon  him  the  penalty  of  paying  the  costs  and 
we  apprehend  that  that  is  all  it  was  intended  to  provide. 

Because  the  judgment  is  contrary  to  law.  it  is  reversed. 
'  A,  W.  Mayers  and  B,  Pearce,  for  plaintiff  in  error. 

n,  I.  Emerson,  for  defendant  in  error. 


KQUITABLE  QUESTIONS  IN  AN  ACTION  FOR  MONEY. 

I  Circuit  Court  of  Hamilton  County.] 

Heintz  et  al,  Receivers,  v.  Anthony  et  al. 

Decided.  July  28,  1904. 

Action  for  Recovery  of  Money  Judgment — Incidental  Equitable  Ques- 
tions— Right  of  Trial  to  a  Jury — Right  of  Appeal. 

Where  the  main  issue  is  the  rtght  of  the  plaintiff  to  a  money  Judgment, 
either  party  is  entitled  to  a  jury;  and  the  character  of  the  action 
is  not  changed  by  the  fact  that  there  are  incidental  equitable 
questions  between  other  parties. 

Jelke^  p.  J. ;  Swing,  J.,  and  Giffen,  J.,  concur. 

We  are  of  opinion  that  the  main  issues  in  the  court  below, 
especially  that  between  Michie  and  Symmes  and  Edwards,  and 
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that  between  Michie  and  Symmes  and  Olmsted  Bros.,  were 
purely  issues  for  money  only,  and  as  to  those  issues  either  party 
was  entitled  to  a  jury.  The  judgment  on  these  issues  is  the 
one  particularly  appealed  from.  The  fact  that  there  were  other 
incidental  equitable  questions  between  other  parties  does  not 
change  the  character  of  the  action,  where  the  principal  relief 
sought  is  a  money  judgment.  Warner  v.  Jaeger,  5  C.  C,  16; 
Pratt  V.  Insurance  Co.,  5  C.  C,  587;  Lockland  Lumber  Co.  v. 
Marsh,  16  C.  C,  432. 

The  appeal  herein  is  prosecuted  by  Messrs.  Symmes  and 
Michie,  who  lost  below  on  issues  triable  to  a  jury.  The  appeal 
should  be  dismissed. 

C.  W,  Baker  and  Miller  Outcalt,  for  plaintiffs. 

Rogers  Wright,  Thomas  Bentham  and  A,  C,  Shattuck,  for  de- 
fendants. 
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CONSENT  TO  POSTPONEMENT  OF  DECISION  BY 

MAGISTRATE. 

[Circuit  Court  of  Licking  County.] 

L.  B.  TussiNG  V.  R.  Walter  Evans. 

Decided,  October,  1906. 

Justice  of  the  Peace — Jurisdiction  of,  to  Reserve  Case  for  Decision — 
Not  Conferred  hy  Consent,  When, 

Jurisdiction  can  not  be  conferred  by  consent  of  parties  upon  a  Justice 
of  the  peace  to  reserve  a  case  for  decision  to  a  later  date  than 
that  authorized  by  statute.  Thompson  v.  Ackerman,  21  C.  C, 
740,  not  followed. 

Tagoart,  J. ;  Donahue,  J.,  and  McCarty,  J.,  concur. 

Error  to  Licking  County  Common  Pleas  Court. 

This  is  a  proceeding  in  error  to  reverse  the  judgment  of  the 
court  of  common  pleas,  wherein  said  court  affirmed  the  judg- 
ment of  a  justice  of  the  peace.  In  the  justice's  court,  Evans, 
the  defendant  in  error,  commenced  a  proceeding  in  attachment 
against  the  plaintiff  in  error  herein,  and  the  goods  of  the  plaint- 
iff in  error  were  attached;  plaintiff  in  error  filed  a  counter- 
claim, and  the  cause  went  to  trial.  At  the  close  of  the  hearing 
of  the  testimony  in  the  case,  the  justice  reserved  his  decision 
in  the  case.  Plaintiff  in  error  thereafter  instituted  proceed-  f^ 
•ings  in  error  in  the  court  of  common  pleas.  Accompanying  his 
petition  in  error  in  said  court  was  a  transcript  from  the  docket 
and  journal  entries  of  the  justice  of  the  peace. 

Before  the  case  came  on  for  hearing  in  the  court  of  common 
pleas,  on  application  for  diminution  of  the  record  and  a  more 
complete  and  correct  transcript  of  the  docket  of  the  justice  of 
the  peace,  the  justice  certified  a  new  transcript,  or  a  corrected 
transcript,  which  was  filed  in  the  common  pleas  court  on  May 
12,  1905;  and  a  brief  reference  to  said  corrected  transcript 
may  be  necessary  to  a  correct  understanding  of  this  case.  I 
quote  from  this  transcript: 

**July  8,  1904,  issued  subpoena  for  plaintiff's  witnesses;  July 
11,  1904,  c^e  was  coptinvied  to  July  13,  1904,  ^t  9  Ar  M. ;  July 
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13,  1904,  9  A.  M.,  the  parties  appeared;  the  defendant  stated 
that  the  claim  of  the  plaintiff  was  correct  and  would  go  to 
trial  on  the  counter-claim,  and  claimed  the  opening  and  closing, 
which  was  granted  by  the  court ;  trial  had. ' ' 

And  then  follows  a  statement  of  witnesses  sworn  and  ex- 
amined on  behalf  of  the  plaintiff.  Continuing  from  the  tran- 
script : 

**  After  the  evidence  and  argument,  the  court  reserved  his 
decision  until  July  18,  1904,  9  a.  m.,  which  was  done  by  con- 
sent and  agreement  of  both  parties  to  case,  both  plaintiff  and 
defendant.  July  18,  1904,  9  a.  m.,  plaintiff  appeared;  the  de- 
fendant stated  that  he  could  not  be  present  and  asked  that  the 
result  of  the  decision  be  forwarded  to  him.  The  court,  after 
the  consideration  of  the  evidence,  finds  the  issues  in  favor  of 
the  plaintiff.  It  is  therefore  considered  by  me  that  the  plaint- 
iff recover  of  the  defendant  the  sum  of  $129.24,  and  costs  taxed 
herein.'* 

A  bill  of  exceptions  was  taken  in  the  court  of  common  pleas 
on  the  question  as  to  the  right  and  authority  of  the  justice  of 
the  peace  to  amend  his  transcript;  the  testimony  was  directed 
towards  impeaching  this  amended  transcript. 

It  is  now  contended  that  this  court  can  not  look  into  this 
testimony  that  was  adduced  on  that  hearing  and  incorporated 
in  that  bill  of  exceptions.  With  this  contention  of  the  defendant 
.^  in  error  this  court  fully  concurs.  We  think  that  we  can  only 
*^  look  to  the  transcript  as  certified  by  the  justice  and  from  that 

determine  the  rights  of  the  parties  herein ;  and,  looking  to  that, 
it  does  appear  -that  consent  was  given  to  the  action  of  the  jus- 
tice in  reserving  his  judgment  after  the  time  the  trial  was  had, 
and  longer  than  is  permitted  by  the  statute  in  that  behalf. 

Did  this  consent  continue  the  jurisdiction  of  the  justice,  or 
did  it  have  the  effect  of  conferring  jurisdiction  upon  the  justice  ? 
We  think  the  matter  is  clearly  determined  by  the  authorities  iu 
this  state,  and  we  first  refer  to  the  case  of  Nicholson  v.  Roberts, 
4  N.  P.,  43,  wherein  Judge  Evans,  we  think,  states  the  correct 
conclusions  in  cases  of  this  kind: 

**1.  The  jurisdiction  of  justices  of  the  peace  to  enter  judg- 
ments in  actions  tried  before  them,  is  prescribed  by  Section 
6579,  Revised  Statutes,  and  the  judgment  of  ^  justice  rendered 
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after  the  expiration  of  the  time  within  which  the  rendition  is 
expressly  authorized  by  said  section,  is  void  for  want  of  juris- 
diction. 

*'2.  The  parties  to  an  action  before  a  justice  of  the  peace 
can  not  by  agreement,  confer  on  him  jurisdiction  to  render 
judgment  therein  after  the  expiration  of  the  period  within  which 
he  is  authorized  by  said  section  to  render  it.'' 

We  think  the  conclusion  arrived  at  in  this  case  is  fully  sup- 
ported by  McCleary  v.  McLain,  2  Ohio  St.,  368,  369;  Bube  v. 
Scheldt,  13  Ohio  St.,  406  and  416;  State  v.  Ritty,  23  Ohio  St., 
562,  and  Rosebrough  v.  Ansley,  35  Ohio  St.,  107,  111. 

The  contention  of  the  defendant  in  error  that  consent  can 
confer  jurisdiction,  or  can  extend  jurisdiction,  is  supported  by 
an  authority  to  which  our  attention  is  called,  in  Thompson  v. 
Ackerman,  21  C.  C,  740,  wherein  the  Third  Circuit  Court  of 
this  state  held: 

''The  power  of  adjudication  of  a  justice  of  the  peace  is  de- 
rived from  the  statute,  and  if  not  exercised  within  the  time  al- 
lowed by  law,  his  jurisdiction  ceases.  Hence  by  adjourning  the 
hearing  of  a  motion  for  a  new  trial  beyond  the  time  limited 
by  Section  6560,  Revised  Statutes,  by  which  his  authority  to 
grant  new  trials  is  conferred,  his  jurisdiction  on  the  motion  is 
lost,  unless  it  appears  of  record  that  the  parties  consented  to 
such  adjournment. 


>> 


Upon  an  examination  of  this  case,  we  find  that  the  question 
as  to  whether  or  not  consent  would  confer  jurisdiction  or  ex- 
tend jurisdiction  beyond  the  limit  of  the  statute  was  not  a 
question  in  that  case,  and  no  authorities  are  cited  by  the  court 
in  support  of  its  conclusion,  and  the  question  not  being  prop- 
erly in  the  case,  was  perhaps  not  properly  considered  by  it; 
but,  whether  it  was  or  not,  we  think  this  authority  is  contrary 
to  the  great  weight  of  authority  on  this  question  in  Ohio,  and 
therefore  do  not  concur  in  the  opinion  of  that  court. 

Holding  to  these  views,  it  is  the  judgment  of  this  court,  that 
the  judgment  of  the  court  of  common  pleas  in  affirming  said 
judgment  was  erroneous  and  will  be  reversed,  and  the  costs 
of  this  proceeding  in  error  in  the  common  pleas  court  and  in 
this  court  are  adjudged  against  the  defendant  in  error;  and 
the  judgment  of  the  justice  of  the  peace  is  reversed.    A»d  now 
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coming  to  render  the  judgment  that  said  justice  should  have 
rendered,  and  said  court  of  common  pleas  should  have  rendered, 
said  cause  is  dismissed  for  want  of  jurisdiction,  without  preju- 
dice to  a  new  action.  To  all  of  which  the  defendant  in  error 
excepted,  and  exceptions  of  the  defendant  in  error  are  noted. 

Cause  remanded  for  execution. 

Donaldson  &  Tussing,  for  plaintiff  in  error. 

S.  L.  James,  for  defendant  in  error. 


JURISDICTION  TO  SETTLE  ACCOUNT  OP  EXECUTORS. 

[Circuit  Court  of  Hamilton  County.] 

Samuel  Meyers  v.  W.  Scott  Hopkins. 

Decided,  December  9,  1905. 

Executors — Jurisdiction  of  Probate  Court — To  Apportion  Commissions 
between  Co-Executors. 

The  probate  court  has  Jurisdiction  under  Section  524  to  apportion 
the  statutory  commissions  between  two  or  more  executors  in  ac- 
cordance with  the  services  performed  by  each,  where  the  accounts 
between  the  estate  on  the  one  hand  and  the  executors  on  the 
other  have  not  been  settled  and  determined. 

GiFFEN,  J.;  Swing,  J.,  and  Jelke,  P.  J.,  concur. 

This  case  arose  in  the  probata  court  upon  a  motion  by  one 
excHiutor  to  require  his  co-executor  to  pay  to  him  one-half  of 
the  statutory  commissions  allowed  for  performinp^  the  services 
of  executor.  Upon  a  hearing  of  the  motion,  the  commissions 
apportioned  were  two-fifths  to  the  applicant  and  three-fifths 
to  his  co-executor,  and  upon  appeal  a  like  determination  was 
had  in  the  common  pleas  court. 

It  is  now  claimed  that  the  court  had  no  jurisdiction  of  the 
subject-matter,  that  the  applicant  was  entitled  to  no  part  of 
the  commission  for  the  reason  that  he  renounced  all  claim  in 
favor  of  his  co-executor  and  performed  none  of  the  services. 

Section  524,  Revised  Statutes,  provides  that — 

'*The  probate  court  shall  have  exclusive  jurisdiction  to  direct 
and  control  the  conduct  and  to  settle  the  accounts  of  executors 
and  administrators,  ap<J  to  order  the  distribution  of  estates." 


CIRCUIT   COURT   REPORTS— NEW   SERIES.       241 


19^)5-6.  J  Hamilton  County. 


The  accounts  here  referred  to  are  manifestly  those  existing 
between  the  estate  on  the  one  hand,  and  the  executors  or  ad- 
ministrators on  the  other,  and  if  the  court  has  once  settled 
such  accounts,  it  would  probably  have  no  jurisdiction  to  enter- 
tain a  motion  to  ascertain  or  determine  the  proportionate  amount 
of  the  statutory  commissions  due  to  each  executor  where  there 
are  two  or  more.  This  is  the  extent  of  the  holding  of  the  court 
in  the  case  of  Wickersham^s  Appeal,  64  Penn.  St.,  at  page  67, 
and  the  case  of  Mount  v.  Slack,  39  N.  J.  Equity,  page  230,  re- 
lied upon  by  counsel  for  plaintiff  in  error.  Indeed,  the  judge 
delivering  the  opinion  in  the  former  case  says,  at  page  69: 

'*!  will  not  say  that  the  Orphans'  Court  might  not  apportion 
the  commissions  allowed  between  co-executors  and  adininistra- 
tors;  but  fif  it  be  not  done,  and  one  receives  all,  the  remedy 
of  the  other  is  in  the  common-law  courts  on  the  implied  a.s- 
sumpsit  raised  by  the  possession  of  the  money.'' 

Section  6188,  Revised  Statutes,  provides  that  executors  and 
administrators  may  be  allowed  specified  eomm-ission  upon  the 
amount  of  the  personal  estat-e  collected  and  accounted  for  by 
them.  If  one  of  two  execnitors  collected  and  accounted  for  none 
of  the  personal  estate,  and  performed  no  other  services  re- 
quired under  the  statute  as  such  executor,  it  certainly  will  not 
be  claimed  that  the  court  could  not  in  such  case  allow  all  the 
commissions  to  the  executor  perfonning  the  st^rv-ices,  and  it 
seems  no  less  reasonable  for  the  court  to  apportion  the  commis- 
sions in  accordance  witli  the  services  performed  by  each  execu- 
tor respectively. 

We  are  of  opinion,  therefore,  that  the  court  not  having  al- 
ready settled  the  accnmnt  of  the  executors,  had  jurisdiction  to 
entertain  the  motion  to  apportion  the  statutory  commissions  in 
accordance  with  the  service  performed  by  each. 

The  evidence  upon  the  other  (|uestion  as  to  whether  the  exec- 
utor making  the  motion  ivnounced  all  claim  to  statutory  com- 
missions or  performed  no  services,  is  not  such  as  to  authorize 
this  court  to  interfere  on  the  ground  that  the  jndirment  is 
against  t;he  weight  of  the  testimony. 

Judgment  will  'be  affirmed. 

A.  E.  Moore,  for  plaintiff  in  error. 

Powell  &  Smiley f  contra.  . 
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INEXPERIENCED  EMPLOYE  DIRECTED  TO  PERFORM  A 

DANGEROUS  TASK. 

[Circuit  Court  of  Sandusky  County.] 

Jackson  Knife  &  Shear  Co.  v.  Fred  C.  Hathaway,  Ad- 
ministrator. 

Decided,  May  6,  1903. 

Negligence — Wrongful  Death — Burden  of  Proof — Contributory  Negli- 
gence  and  Affirmative  Defense — Trial — Evidence — Charge  of  Court 
— Master  and  Servant — Verdict  of  |2,950  not  Excessive,  When. 

1.  In  an 'action  brought  under  Sections  C134  and  6135,  Revised  Statutes, 

for  causing  the  death  of  plaintiff's  decedent  by  neglect  or  wrongful 
act,  the  petition  need  not  allege  that  the  next  of  kin  of  the  de- 
ceased have  sustained  pecuniai*y  damage  by  his  death. 

2.  Proof  of  the  absence  of  contributory  negligence  on  the  part  of  de- 

ceased is  not  essential  to  the  right  to  recover  for  wrongful  death. 
Contributory  negligence  in  such  a  case  is  an  affirmative  defense 
and  the  burden  of  proving  it  rests  on  the  defendant 

:].  In  an  action  for  wrongful  death,  where  the  alleged  neglect  consisted 
in  a  failure  by  the  defendant,  an  employer,  to  acquaint  the  de- 
ceased, an  employe,  with  the  dangers  incident  to  the  work  In  which 
he  was  engaged,  a  charge  requested  to  be  given  before  argument, 
that  "the  duty  to  give  instructions  existed  only  when  there  were 
dangers  of  which  defendant  had  or  ought  to  have  had  knowledge, 
and  which  defendant  had  reason  to  believe  the  deceased  did  not 
know  and  would  not  have  discovered  in  time  to  protect  himself" 
is  erroneous  and  misleading  for  not  stating  that  defendant  was 
bound  to  instruct  where  dangers  existed  of  which  defendant  ought 
"by  the  exercise  of  ordinary  care"  to  have  had  knowledge  and 
which  defendant  had  reason  to  believe  the  deceased  might  not 
have  discovered  nor  been  apprised  "by  the  exercise  of  ordinary 
care."  • 

4.  Where,  in  an  action  for  wrongful  death,  the  undisputed  facts  are, 
that  the  deceased,  a  boy  of  seventeen  years,  was  killed  while  at- 
tempting to  put  a  belt  on  a  rapidly  revolving  wheel,  the  belt 
flying  ofT  and  wrapping  itself  about  his  person;  that  the  deceased 
had  been  employed  in  defendant's  shop  only  about  three  weeks; 
that  when  he  entered  the  shop  he  had  had  no  experience  in  the 
kind  of  work  upon  which  he  was  engaged;  that  he  was  asked  to 
do  the  work  which  resulted  in  his  death  without  any  instruction 
or  warning  being  given   to  him  by  the  foreman  or  any  one  in 
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authority  at  the  shop,  it  is  for  the  jury  to  say  whether  the  danger 
was  so  open  and  apparent  that  instructions  concerning  it  were  not 
necessary  and  whether  the  deceased  was  guilty  of  contributory 
negligence. 
5.  Where  deceased  was  at  the  time  of  his  death  about  seventeen  years 
of  age,  unusually  bright,  had  attended  high  school  to  within  one 
year  of  graduation,  when  he  left  school  to  aid  in  the  support  of 
his  family,  and,  though  earning  but  about  fifty  cents  a  day,  was 
contributing  to  the  support  of  his  parents  and  was  a  mere  be- 
ginner at  the  work  with  a  probability  that  his  wages  would  be 
increased  as  time  went  on,  a  verdict  of  |2,950  is  not  excessive. 

Hull,  J.;  Parker,  J.,  and  IIaynes,  J.,  concur. 

This  action  was  brought  by  the  defendant  in  error  to  recover 
damages  against  the  Jackson  Knife  &  Shear  Company,  for  the 
death  of  Jesse  Ilehnic,  who  was  a  minor  and  whose  injuries  it 
is  claimed  were  due  to  the  negligence  of  the  defendant.  And 
when  I  say  defendant  in  this  case,  I  mean  the  defendant  below, 
and  the  same  as  to  plaintiff. 

The  deceased  was  about  seventeen  years  of  age  and  he  was 
at  work  in  the  shop  of  the  defendant,  and  it  was  claimed  that 
he  was  put  at  a  piece  of  dangerous  work  without  being  given 
proper  instructions  by  the  defendant  or  by  its  foreman,  as  to 
how  the  work  should  be  done,  or  warning  as  to  the  danger  in- 
cident to  doing  the  work.  While  engaired  in  the  performance 
of  this  work,  he  was  killed,  and  the  action  was  brought  by  the 
administrator  to  recover  damages. 

The  defendant  denied  all  negligence  on  its  part  and  claimed 
that  the  deceased  had  full  knowledge  of  the  danger  of  the  work 
in  which  he  was  engaged,  and  that  instructions  were  not  neces- 
sarj'  to  avoid  the  danger;  that  he  had  been  engaged  in  siinilar 
work  prior  to  that  time. 

The  facts  briefly  stated  are  these : 

The  deceased  had  been  a  resident  of  the  state  of  ^Michigan, 
and  through  his  brother-in-law,  the  administrator  in  this  case, 
he  came  to  Fremont  and  was  employed  in  the  defendant's  fac- 
tory. He  went  to  work  in  what  was  known  as  the  *Mrop  forge 
department,*'  of  the  factory,  being  at  that  time  a  boy  about 
seventeen  years  of  age,  as  has  been  stated.  A  few  weeks  after 
he  entered  the  employment  of  the  defendant  a  belt  that  was 
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necessary  in  the  running  of  the  maehinerj''  of  the  factory 
slipped  off  a  small  wheel  or  pulley  as  it  is  called,  which  was 
some  distance  from  the  floor,  the  belt  running  over  this  small 
wheel  and  also  a  larger  wheel  lower  dowm.  He  was  asked  by 
Mr.  Kelly,  the  foreman,  if  he  thought  he  could  put  the  belt  on 
and  he  said  he  thought  he  could,  and  he  endeavored  to  reach  it, 
but  was  unable  to  do  so,  and  Mr.  Kelly  told  him  to  get  a  step- 
ladder  so  that  he  might  get  up  more  readily  to  where  the  diffi- 
culty was.  Helmic  went  away  for  the  stepladder,  and  while  he 
was  gone  Mr.  Kelly's  attention  was  attracted  to  the  work  of 
another  employe,  or  perhaps  a  machine  that  was  out  of  re- 
pair, and  did  not  observe,  he  says,  young  Helmic  when  he  re- 
turned with  the  stepladder.  He  continued  to  observe  the  ma- 
chine and  did  not  know  Helmic  had  returned  until  he  heard  hiin 
make  an  outcry,  and  then  heard  his  body  as  it  struck  the  beams 
of  the  building. 

It  appears  that  Helmic  had  returned  with  the  stepladder, 
and  gone  up  on  it  to  put  the  belt  onto  the  pulley,  and  probably 
while  he  was  putting  it  on,  the  belt  after  he  had  got  it  partially 
on  it,  tightened  and  then  flew  off  suddenly,  and  caught  hold 
of  his  arm  and  perhaps  some  other  part  of  his  body,  at  least  hijj 
arm,  and  wrapped  itself  around  his  arm  and  around  the  shaft, 
and  he  was  whirled  rapidly  around  with  the  shaft,  which  was 
revolving  at  the  rate  of  about  three  revolutions  a  second,  his 
body  and  feet  striking  the  beams  and  injuring  him  so  that  he 
died  a  short  time  after  he  was  taken  down. 

The  plaintiff*  claims,  as  I  have  stated,  that  Helmic  was  in- 
experienced in  this  work,  and  was  entitled  to  instructions  and 
warning.  That  he  did  not  receive  any  and  that  this  was  negli- 
<ronce  on  the  part  of  the  defendant. 

A  verdict  was  returned  for  the  plaintiff  for  $2,950  and  judg- 
ment was  entered  for  that  amount. 

It  is  claimed  by  plaintiff  in  error  that  the  petition  does  not 
state  a  cause  of  action  and  that  therefore  no  evidence  should 
have  been  admitted,  and  this  objection  was  made  upon  the 
trial  and  exceptions  properly  lodged.  The  claim  is  based  upon 
the  fact  that  there  is  no  allegation  in  the  petition  that  the  next 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       245 

— _^ ^ 

lt05-(5.  ]  Sandusky  County. 


of  kin  of  Jesse  Helmic  sustained  pecuniary  damages  by  his 
death,  that  it  fails  to  state  that  the  parents  and  the  next  of  kin 
of  the  deceased  Jesse  Ilelmic  sustained  any  damage  by  reason 
of  his  death.  And  it  is  claimed  that  the  petition  is  deficient  in 
this  respect  and  fatally  defective — that  such  an  allegation  is 
necessary. 

The  action  is  brought  under  Sections  6134  and  6135,  Revised 
Statutes,  which  authorize  the  bringing  of  an  action  by  the  per- 
sonal representative  of  the  deceased,  in  case  of  death  by  neglect 
or  wrongful  act,  for  the  benefit  of  the  wife  or  husband  or  father 
or  mother  or  next  of  kin. 

We  think  that  this  question,  the  question  raised  here,  has  been 
decided  by  our  Supreme  Court  in  a  case  in  Johnston  v.  Railway, 
7  Ohio  St.,  336,  Avhere  the  Supreme  Court  say  in  the  syllabus: 

*'An  action  may  be  maintained  by  the  administrator  of  a 
deceased  person,  for  the  benefit  of  the  next  of  kin  of  the  de- 
ceased, though  he  leave  no  widow  nor  children,  and  though  the 
petition  does  not  contain  a  statement  of  special  circumstances 
rendering  the  death  a  pecuniary  injury  to  them.  Such  special 
circumstances  can  affect  only  the  amount  of  the  recovery.'* 


On  page  339  of  the  opinion,  the  court  say: 


**A  right  of  action  is  given  by  this  statute  to  the  personal 
representative  of  the  deceased,  merely  as  a  trustee,  and  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin.  Hence,  it  would 
seem  to  be  clear,  that  in  order  to  the  maintenance  of  the  action, 
there  must  be  a  widow  or  next  of  kin,  to  whom  the  amount  re- 
covered could  be  distributed.  And  so  it  was  held,  under,  a 
similar  statute  of  New  York,  in  Lucas  v.  Railway,  21  Barb.,  247. 

"But  if  there  be  persons  to  whom  the  beneficial  interest 
in  the  judgment  to  be  recovered  can  vest,  then  the  only  other 
conditions  to  which  the  right  of  action  is  subjected  by  the  terms 
of  the  statute,  are,  first,  that  the  death  shall  have  been  caused 
by  such  wrongful  act,  neglect,  or  default,  as  would  (if  death 
had  not  ensued)  have  entitled  the  party  injured  to  maintain  an 
action  against  the  defendant,  and  recover  damages  in  respect 
thereof ;  secondly,  that  the  action  be  brought  by  and  in  the  name 
of  the  personal  representative  of  the  deceased;  and  thirdly, 
that  it  be  commenced  within  two  years  from  the  time  of  his 
death. 
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**  Subject  to  these  conditions,  the  statute  gives  a  right  of  ac- 
tion ;  and  seems  to  regard  the  widow  and  next  of  kin  as  sus- 
taining, at  least,  a  nominal  pecuniary  injury,  in  all  such  cases, 
from  the  wrongful  act  of  the  defendant.  Quin  v.  Moore,  1.") 
X.  Y.  (1  Smith),  342. 

**  Questions  may  arise  upon  the  trial  of  this  cause  as  to  the 
construction  of  the  rule  of  damages  furnished  by  Section  2  of 
this  statute;  but  no  such  questions  are  properly  before  us. 
The  question  raised  by  the  demurrer  does  not  relate  to  the 
amount  of  the  recovery,  but  is,  simply,  can  an  action  be  main- 
tained on  the  case  stated  in  the  petition?    We  think  it  can.'' 

The  Supreme  Court  here  hold  that  the  administrator  brings 
this  acticm  simply  as  the  trustee,  and  where  the  proper  allega- 
tions are  made  under  the  statute,  it  is  presumed  that  nominal 
pecuniary  damages  at  least  were  sustained  by  the  next  of  kin. 

This  petition  alleges  that  the  deceased  left  a  father  and 
mother,  a  brother  and  sister,  and  asks  damages  in  the  sum  of 
ten  thousand  dollars,  and  we  think  that  is  suflScient. 

The  petition  contains  this  allegation: 

*' Plaintiff  says  he  as  administrator  has  sustained  damages  in 
the  sum  of  ten  thousand  dollars.'' 

ft 

That  properly  construed  probably  would  mean  that  he  as 
trustee  bringing  this  action  had  sustained  damages,  or  wa*s  en- 
titled to  damages.  But  leaving  that  out,  there  is  sufficient  in 
the  petition  to  state  a  cause  of  action  luider  the  statute. 

The  defendant  made  certain  written  recjuests  of  the  court  to 
charge,  before  argument,  and  exceptions  were  taken  to  the  re- 
fusal  of  the  court  to  give  some  of  these  requests. 

The  first  one  is  request  No.  1,  which  was  refused.  This  re- 
(juest  asked  the  court  among  other  things  to  charge  the  jury 
that— 

**The  burden  of  establishing  the  absence  of  such  contrib- 
utory negligence  as  well  as  all  other  facts  constituting  the  con- 
ditions upon  which  the  statute  gives  this  right  of  action  is  upon 
the  plaintiff,  and  to  entitle  him  to  recover  in  this  action  he  must 
satisfy  you  of  their  existence  by  a  preponderance  of  the 
evidence. ' ' 
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The  request  also  contained  this  language: 

**Want  of  ordinary  care  on  the  part  of  Jesse  Helmic  which 
contributed  proximately  to  the  accident  complained  of  in  this 
action  would  prevent  him  from  recovering  damages  against 
this  defendant  for  the  resulting  injury,  even  though  this  de- 
fendant was  guilty  of  negligence  in  the  particulars  stated  in  the 
petition  in  this  action.  This  in  law  is  known  as  *  contributory 
negligence.'  The  absence  of  contributory  negligence  on  the 
part  of  Jesse  Helmic  is  a  necessary  condition  to  the  right  of  his 
administrator  to  maintain  this  action  and  recover  damages 
against  the  defendant,  *  The  Jackson  Knife  &  Shear  Company. '  ' ' 

The  gist  of  the  instruction  asked  was,  that  the  burden  was 
upon  the  plaintiff  in  making  out  his  case,  to  establish  the  fact 
that  the  deceased  had  not  been  guilty  of  contributory  negli- 
gence. 

The  statute  provides  that  the  administrator  may  recover  in 
such  a  case  where  the  deceased  might  have  recovered  if  living, 
and  the  argument  is,  that  as  the  deceased  could  not  have  re- 
covered if  living  in  a  case  where  he  was  guilty  of  contributory 
negligence,  therefore  the  plaintiff  in  making  out  his  case  as 
a  representative  of  the  deceased  must  establish  this  as  a  sub- 
stantive part  of  his  case,  thus  carrying  the  rule  from  the  usual 
one,  that  contributory  negligence  is  a  defense,  unless  the  plaint- 
iff's ow-n  evidence  raises  the  presumption  of  contributory  neg- 
ligence, and  the  instruction  seems  to  be  sustained  by  some 
language  of  Judge  Burket  in  the  opinion  in  Wolf  v.  Railway, 
55  Ohio  St.,  517.    On  page  528,  Judge  Burket  says : 


( f 


Contributory  negligence  of  the  party  injured  is  usually  a 
defense  to  an  action  for  damages;  but  in  actions  under  this 
section,  contributory  negligence  is  not,  strictly  speaking,  a 
defense,  but  prevents  the  liability  to  an  action  for  damages  from 
arising.  The  burden  of  proving  that  the  liability  has  arisen, 
therefore,  rests  on  the  plaintiff." 

• 

If  this  language  of  Judge  Burket  states  the  law  correctly, 

it  would  appear  that  this  instruction  should  have  been  given. 

An  examination  of  the  case,  however,  discloses  the  fact  that  it 

was  not  necessary  to  pass  on  this  question  discussed  by  Judge 
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Biirket,  in  deciding  the  case,  and  that  the  matter  is  not  discussed 
nor  touched  upon  in  the  syllabus  of  the  case,  which  under  the 
rule  of  the  Supreme  Court  is  the  .law  of  the  case,  as  laid  down 
by  the  court — the  court,  as  such,  not  being  bound  by  the  argu- 
ment and  remarks  of  the  judge  who  writes  the  opinion. 

We  are  of  the  opinion  that  this  instruction  was  properly  re- 
fused; that  probably  Judge  Burket  used  this  language  in  dis- 
cussing this  case  without  considering  fully  the  effect  of  such 
a  rule  as  he  apparently  lays  down,  but  in  any  event  it  is  our 
jvulgment  that  that  is  not  the  law.  We  think  that  the  rule  is 
the  same  where  the  action  is  brought  by  the  administrator  iu 
behalf  of  the  estate  or  next  of  kin  of  the  deceased  person  as  it 
is  where  the  action  is  brought  by  the  injured  person  if  living. 
\o  one  is  presumed  to  be  negligent,  but  on  the  contrary,  the 
presumption  is,  that  every  one  exercises  ordinary  care  untii 
the  contrary  appears.  The  law  of  self-preservation  and  self- 
defense  raises  the  presumption  that  every  one  will  exercise  or- 
dinary care  to  look  out  for  and  care  for  himself,  and  we  see 
no  reason  why  this  rule  should  not  prevail  in  a  case  of  this 
kind  the  same  as  it  would  in  the  case  of  a  living  person. 

This  court  once  had  this  same  (|uestion  in  a  case  in  Huron 
county,  where  a  similar  instruction  was  asked,  based  upon  these 
remarks  of  Judge  Burket,  and  was  refused  by  the  court  of 
common  pleas,  and  that  action  of  the  court  of  common  plea:^ 
was  affirmed  by  the  circuit  court  as  then  constituted.  The 
judge  now  delivering  this  opinion  was  at  that  time  the  common 
pleas  judge  who  tried  the  case,  and  the  court  adheres  to  its  rul- 
ing in  that  case. 

We  therefore  find  that  there  was  no  error  in  the  court  re- 
fusing this  instruction. 

The  court  was  also  asked  to  give  a  request  which  is  numbei'ed 
**11''  and  which  was  refused,  and  this  is  claimed  to  be  error. 
The  substance  of  this  request,  it  is  said,  was  taken  from  Xatio7iai 
Malleable  C.  Co.  v.  Luscombe,  9  C.  C,  680,  an  opinion  of  this 
court  delivered  by  Judge  King,  and  was  as  follows: 

**The  duty  of  the  defendant,  the  Jackson  Knife  &  Shear 
Company,   to   give   instructions  to   the   said   Jesse   Helmic  ex- 
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isted  only  when  there  were  dangers  in  his  employment  of  which 
the  defendant  company  had  or  ought  to  have  had  knowledge, 
and  which  the  defendant  company  had  reason  to  believe  Jesse 
Helmic  did  not  know  and  would  not  have  discovered  in  time 
to  protect  himself  from  injury. 

*'If  the  said  Jese  Ilelmic  knew  or  by  the  exercise  of  reason- 
able care  or  diligence  might  have  known  the  elements  of  the 
danger,  it  would  be  unreasonable  to  require  the  defendant  com- 
pany to  warn  him  to  avoid  dangers  which  ordinary  prudence 
ought  to  make  him  avoid  without  warning.'' 

This  request  asked  to  be  given  before  argument,  and  under 
the  statute,  the  court  was  required  to  either  refuse,  or  give  it 
without  modification.  If  it  is  defective  in  any  respect,  the  court 
would  be  justified  in  refusing  it.  We  think  the  court  was 
justified  in  refusing  to  give  this  as  an  instruction  to  the  jury 
before  argument. 

Such  instructions  go  to  the  jury  before  they  have  been 
charged  generally  upon  the  case,  before  they  have  been  given 
instructions  as  to  the  law  of  the  case  as  a  whole,  and  the  law 
thus  given  to  them  is  in  a  somewhat  fragmentary  form.  Such 
instructions  go  with  the  jury  to  their  room,  and  are  there  read 
and  considered  by  them,  and  if  in  any  respect  they  are  mislead- 
ing, or  might  be  reasonably  held  to  be  misleading,  they  ought 
not  to  be  given. 

We  find  on  an  examination  of  the  circuit  court  case,  National 
Malleable  C.  Co.  v.  Lxiscomhe,  supra,  this:  That  the  language 
used  was  quoted  by  Judge  King,  from  the  decision  of  another 
court  in  the  body  of  his  opinion.  It  states  in  a  general  way  the 
law  upon  this  (|uestion,  but  there  may  be  statements  made  in  an 
opinion  in  an  argumentative  form  that  would  not  be  proper  to 
state  to  a  jury  as  an  instruction  from  the  court,  and  we  think 
that  the  instruction  leaves  out  in  the  fore  part  of  it  the  element 
of  ordinary  care  which  it  should  have  contained.     It  says: 

**This  duty  existed  only  when  there  was  danger  in  his  em- 
ployment, when  the  defendant  company  had  or  ought  to  have 
had  knowledge." 

It  uses  the  phrase  to  be  sure,  **  ought  to  have  had  knowl- 
edge," but  the  instruction  does  pot  state  that  the  defendant  com^ 
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pauy  had,  or  by  the  exercise  of  ordinary  care  ought  to  have  had, 
knowledge  of  it.  It  leaves  out  the  element  of  ordinary  care  entire- 
ly, and  then  continues,  **and  which  the  defendant  company  had 
reason  to  believe  Jesse  Helraic  did  not  know,  and  would  not  have 
discovered  in  time  to  protect  himself  from  injury. '^  Again,  the 
element  of  *' ordinary  care,''  is  omitted  from  the  instruction. 
Jesse  Helmic  was  bound  to  exercise  ordinary  care  only,  and  this 
is  left  out  of  this  part  of  the  instruction;  and  in  the  last  part 
of  the  instruction  is  this  language: 

**If  the  said  Jesse  Ilelmic  knew,  or  bv  the  exercise  of  rea- 
sonable  care  or  diligence  might  have  known,  the  elements  of  the 
danger,  it  would  be  unreasonable  to  require  the  defendant  com- 
pany to  warn  him  to  avoid  dangers  which  ordinary  prudence 
ought  to  make  him  avoid  without  warning." 

We  think  the  expression,  **It  would  be  unreasonable  to  re- 
(luire  the  defendant  company  to  w^arn  him  to  avoid  dangers 
which  ordinary  prudence  ought  to  make  him  avoid  without 
warning,"  was  an  inferential  one,  and  an  improper  one  to  use 
in  an  instruction  to  the  jury  to  be  given  before  argument.  It 
was  an  argumentative  expression  unnecessary  to  be  used  to  state 
the  law  to  the  jury  and  it  might  have  influenced  the  jury  im- 
properly; perhaps  it  might  have  been  giving  undue  prominence 
to  that  part  of  the  instruction.  In  short,  we  think  that  the  re- 
([uest,  considered  altogether,  might  have  misled  the  jury,  and 
that  there  was  no  error  in  the  court  refusing  to  give  it  before 
argument. 

A  large  number  of  requests  were  given  before  argument — I 
think  perhaps  ten — covering  the  claims  of  the  defendant  below 
very  fully,  and  we  think  there  was  no  error  prejudicial  to  the 
defendant,  in  the  court  refusing  this  instruction. 

As  to  the  (jiiestion  of  the  facts  in  the  case,  and  whether  on 
the  evidence  given  to  the  jury,  the  jury  was  w^arranted  in  find- 
ing the  defendant  guilty  of  negligence  and  the  deceased  not 
guilty  of  contributory  negligence,  it  is  undisputed  that  the  de- 
ceased had  been  employed  in  this  shop  only  about  three  weeks; 
that  he  had  had  no  experience  in  that  kind  of  w^ork  when  he 
entered  the  shop;  tbfit  he  was  asked  to  dp  the  work  which  re« 
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suited  in  his  death,  without  any  instruction  or  warning  beinj? 
jriven  to  him  by  the  foreman  or  anyone  in  authority  in  the 
shop.  It  is  true  that  on  a  former  occasion  he  had  done  some- 
thing of  this  kind  for  Mr.  Hathaway,  who  was  his  brother-in- 
law,  but  Hathaway  testified  that  he  gave  him  no  instruction  or 
warning  as  to  the  danger  at  the  time. 

Under  the  law  of  this  state  as  laid  down  in  Rolling  Mill  Co. 
V.  Corrigan,  46  Ohio  St.,  283,  unless  he  had  sufficient  knowledge, 
it  was  the  duty  of  the  defendant  under  these  circumstances 
to  give  proper  instructions  and  warning  to  the  deceased,  and  it 
was  for  the  jury  to  say  whether  the  danger  was  so  open  and  ap- 
parent that  such  instructions  were  not  necessary.  In  our  judg- 
ment this  was  not  so.  The  danger  of  putting  this  belt  upon  a 
rapidly  revolving  wheel  was  one  that  would  not  occur  to  an  in- 
experienced boy  of  seventeen  years,  and  might  not  occur  to  an 
adult  person.  The  danger  that  the  belt  would  fiy  off  as  this 
one  did  and  wrap  itself  around  his  peraon  and  kill  him  almost 
instantly  was  one  that  probably  did  not  occur  to  young  Helmic, 
and  that  it  was  a  great  danger  is  apparent  from  an  examination 
of  this  record,  and  although  he  was  said  to  be  a  bright  boy 
and  observant,  we  are  of  the  opinion  it  can  not  be  said  that  he 
was  guilty  of  contributory  negligence  or  that  he  took  all  the 
risk  upon  himself  in  doing  this  work. 

This  whole  question  is  discussed  in  Rolling  Mill  Co,  v.  Corri- 
gan,  supra.  It  is  familiar  to  counsel,  and  I  will  not  stop  to  read 
it  or  quote  from  it.  This  is  not  a  ca«e  where  there  was  any 
wanton  negligence  on  the  part  of  the  defendant.  Apparently, 
Mr.  Kelly,  the  foreman,  did  not  think  of  the  danger  of  recfuest- 
ing  this  boy  to  do  this  work.  He  says,  tliat  he  turned  from  the 
work  for  a  moment  while  the  boy  was  gone,  and  that  he  did  not 
know  he  had  returned  until  he  was  injured,  bi;t  under  the  law, 
having  directed  the  boy  to  do  this  work,  ordinary  care  required 
him  to  observe  the  manner  in  which  he  did  the  work,  or  give 
him  proper  instructions  or  warning.  He  asked  the  boy  if  he 
thought  he  could  do  the  work,  and  he  answered  he  could,  and  he 
sent  him  after  the  stepladder,  and  then  and  without  any  in- 
structions the  boy  came  back  and  as  is  natural,  proceeded  imme- 
diately to  do  the  work  and  was  killed.   Under  the  law  as  laid 
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down  in  our  state,  it  can  not  be  said  that  the  jury  were  not  war- 
ranted in  finding  a  legal  liability  existing  against  the  defendant. 

It  is  claimed  that  the  damages  were  excessive.  The  verdict 
was  $2,950.  The  wages  he  was  receiving  at  this  time  were  very 
small,  about  fifty  cents  a  day,  as  he  was  a  mere  beginner  in  this 
kind  of  work,  but  with  a  probability  that  his  wages  would  be 
increased  as  time  went  on.  It  is  always  of  course  more  or  less 
speculative  what  pecuniary  value  a  child  may  be  to  his  parents, 
or  a  brother  may  be  to  his  brothers  and  sisters — in  this  case, 
the  deceased  leaving  a  father  and  mother  and  brother  and  sis- 
ter. He  w^as  an  unusually  bright  boy.  He  had  attended  the 
high  school,  within  one  year  of  graduation;  his  father  meeting 
with  reverses,  he  left  the  high  school,  in  order  that  he  might 
aid  in  the  support  of  the  family,  and  was  contributing  some  to 
the  support  of  his  father  and  mother  at  the  time  of  his  death. 
We  think  that  this  verdict  should  not  be  held  to  be  excessive. 

Under  the  statute,  the  amount  of  damages  within  certain  lim- 
its is  committed  to  a  great  extent  to  the  judgment  and  discre- 
tion of  the  jury.  No  exact  rule  can  be  laid  down.  One  jury 
differs  from  another,  and  it  is  not  always  entirely  satisfactory,  it 
is  true.  The  law  is,  that  only  pecuniary  damages  to  the  next  of 
kin  can  be  recovered,  but  what  pecuniary  damage  is  suffered  is 
not  a  matter  of  exact  mathematical  computation.  The  age  of  the 
deceased,  the  probable  value  of  his  services,  his  habits,  the  proba- 
bility that  he  would  aid  and  assist  are  all  to  be  taken  into  con- 
sideration, and  it  is  the  purpose  of  the  statute  and  its  object 
that  substantial  damages  shall  be  allowed  to  the  next  of  kin  for 
death  by  wrongful  act,  and  in  our  judgment  under  the  circum- 
stances in  this  case,  considering  all  the  facts,  $2,950  is  not  ex- 
cessive. We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  of  the  court  of  common  pleas  will  therefore  be 
affirmed. 


/ 
/ 
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SETTLEMENT  WITH  ONE  JOINT  TORT  FEASOR. 

[Circuit  Court  of  Cuyahoga  County.] 

Arthur  E.  Gilbert  v.  Wilmer  A.  Timms. 

Decided,  November  24,  1905. 

Joint  Tort  Feasors — Rule  cts  to  Settlement  with  One — Nat  Abrogated 
by  Act  for  the  Relief  of  Partners. 

1.  At  common  law  settlement  with  one  joint  tort  feasor  bars  recovery 

against  the  others.    Ellis  v.  Bitzer,  2  Ohio,  89,  followed. 

2.  This  rule  is  not  abrogated  by  the  act  of  April  8,  1857   (Sections 

31C2  to  3166,  inclusive,  Revised  Statutes)    for  the  relief  of  part- 
ners and  joint  debtors. 

AViNCH,  J. ;  Marvin,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Plaintiff  brought  this  action  against  Dr.  Wilmer  A.  Timms 
and  Dr.  Charles  B.  Parker  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  malpractice  in  the  setting  of  a 
broken  arm.  After  filing  his  petition,  plaintiff  settled  with  de- 
fendant Charles  B.  Parker,  and  this  fact  was  set  up  by  Dr. 
Timms,  in  supplemental  answer,  as  a  bar  to  any  recovery 
against  the  latter. 

Thereupon  plaintiff  replied,  admitting  the  settlement  with 
Dr.  Parker,  but  alleging,  **In  making  said  settlement  with  de- 
fendant Charles  B.  Parker,  however,  the  plaintiff  expressly 
stipulated  that  in  receiving  said  consideration  from  the  said 
Charles  B,  Parker  he  expressly  reserved  all  rights  he  may  have 
against  defendant,  Wilmer  A.  Timms,  to  prosecute  the  said  ac- 
tion and  recover  such  damages  as  he  may  be  able  to  show  have 
accrued  to  him  on  account  of  the  facts  set  up  in  the  said  peti- 
tion, in  excess  of  the  amount  so  received  from  defendant,  Charles 
B.  Parker." 

Upon  motion  of  the  defendant,  Timms,  judgment  was  ren- 
dered by  the  common  pleas  court  for  defendant,  upon  the  plead- 
ings. 

To  reverse  said  judgment  the  ease  is  here  on  error,  and  must 
be  affirmed  on  authority  of  Elli^  v.  Bitzer,  2  Ohio,  89,  unless 
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the  provisions  of  an  act  for  the  relief  of  partners  and 
joint  debtors,  passed  April  8,  1857  (54  O.  L.,  94),  apply.  Said 
act  is  now  found  in  Sections  3162  to  3166  inclusive,  of  the  Re- 
vised Statutes.  The  first  four  sections  refer  to  partnerships 
and  provide  that  after  dissolution  of  a  partnership  one  partner 
may  compromise  with  the  firm's  creditor,  for  his  share  of  its 
debt,  and  be  released  from  all  further  liability  thereon,  without 
releasing  the  other  partners  therefmm  or  affecting  their  right 
to  call  on  the  member  who  makes  the  compromise  or  composi- 
tion for  his  ratable  portion  of  such  partnership  debt. 
The  last  section  reads  as  follows : 

**  Section  3166.  The  above  provisions  in  reference  to  part- 
ners shall  extend  to  other  joint  debtors,  who  may  individually 
compound  or  compromise  for  their  joint  indebtedness,  with  the 
like  effect  in  reference  to  creditors  and  to  joint  debtors  of  the 
individual  so  compromising,  as  is  above  provided  in  reference 
to  partners.'' 

We  are  inclined  to  think  that  the  Jjegislature,  when  it  passed 
this  act,  was  fully  advised  of  the  ruling  of  the  Supreme  Court 
in  tiie  case  above  referred  to,  but  did  not  intend  by  said  act 
to  change  the  law  as  there  announced.  Had  its  intention  been 
as  broad  as  is  contended  for  by  counsel  for  plaintiff,  language 
more  apt  for  the  purpose  could  have  been  used,  and  the  refer- 
ence in  Section  3166  to  **  joint  debtors  of  the  individual  so  com- 
promising," is  for  the  purpose  of  preserving  to  them  the  right 
of  contribution,  which  existed  in  the  case  of  joint  obligors, 
but  not  in  the  case  of  joint  tor't  feasors. 

New  York  state  has  a  similar  statute,  but  the  courts  of  that 
state,  where  the  rule  expressed  in  Ellis  v.  Bitzen^  supra,  is  not 
the  law,  have  based  their  holdings  upon  principle  and  not  upon 
the  statute. 

In  the  ease  of  Gilbert  v.  Fimch,  173  N.  Y.,  455,  Judge  Haight 
says  (on  page  466)  : 

**It  thus  appears  that  the  decisions  of  this  court  are  in  accord 
with  the  English  rule  and  in  Juu^iony  with  our  statute  in  refer- 
ence to  joint  debtors." 
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So  also,  Judge  Folger,  in  the  case  of  Irvmc  v.  Milbwnkf  15 
Abb.  Pr.  (N.  S.),  378,  suggests  the  non-applicability  of  the 
statute,  but  does  not  so  adjudge. 

We  are  doubtful  whether  the  severity  of  the  rule  announced 
in  1825  by  the  Supreme  Court  of  this  state  in  the  case  referred 
to,  should  be  relaxed  in  the  case  of  all  joint  tort-feasors.  The 
modern  holding  seems  to  make  a  distinction  between  the  cases 
where  there  is  no  fixed  legal  measure  of  damages,  as  here,  and 
those  where  there  is  a  fixed  legal  measure,  as  in  the  case  of 
Ellis  V.  Essorif  50  Wis.,  138,  where  there  was  a  trespass  upon 
real  estate  and  the  carrying  off  of  certain  saw-logs. 

The  ground  for  the  distinction  lies  in  the  fact  that  in  a  case 
where  the  damages  are  to  be  measured  by  the  discretion  of  the 
jury,  there  is  no  way  to  determine  whether  the  amount  receive- 1 
from  one  joint  wrong-doer  is  in  full  satisfaction  of  the  whol*? 
wrong,  while  in  a  case  like  the  saw-log  case,  where  the  damages 
are  measurable  under  fixed  rules  of  law,  it  is  easy  to  determine 
whether  or  not  the  amount  paid  by  one  is  full  compensation  and 
satisfaction  for  the  injury  complained  of. 

This  distinction  also  furnishes  a  cogent  reason  for  denying 
the  application  of  the  statute  to  the  case  of  joint  tort-feasors, 
leaving  the  courts  free  to  make  such  distinction  in  a  proper 
case. 

Judgment  affirmed. 

Smith,  Beardsley  &  Morgan,  for  plaintiff  in  error. 

Squire,  Sanders  d'  Dempsey,  for  defendant  in  error. 
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EVIDENCE  OF  PARTNERSHIP. 

[Circuit  Court  of  Hamilton  County.] 

August  Schardt  v.  Michael  Stopper. 

Decided,  December  18,  1905. 

Partnership — Evidence  Establishing  Existence  of — Verdict  of  Jury 
Manifestly  Against  Weight  of  Evidence. 

Where  a  plaintiff,  who  denies  the  existence  of  a  partnership  with  the 
defendant.  Is  met  by  several  witnesses  who  testify  as  to  admis- 
sions by  him  of  a  partnership,  and  his  name  does  not  appear  on 
the  weekly  pay-roll  except  In  one  instance,  and  he  Is  unable  to 
show  any  contract  with  the  defendant  whereby  he  was  to  furnish 
the  material  and  money  which  he  did  furnish  for  the  prosecution 
of  the  work,  a  verdict  In  his  favor  is  clearly  against  the  weight 
of  the  evidence,  and  should  be  reversed  on  that  ground. 

GiFFEN,  J. ;  Swing,  J.,  and  Jelke,  J.,  concur. 

The  second  amended  petition  contains  three  causes  of  action : 
first,  for  work  and  labor;  the  second,  for  materials  furnished; 
and  the  third,  for  money  advanced. 

The  answer  contains  a  general  denial  to  the  second  and^  third 
causes  of  action,  and  as  a  defense  to  the  first  cause  of  action 
avers  that  on  June  8th,  1902,  the  defendant  was  indebted  to 
the  plaintiff  for  work  and  labor  in  the  sum  of  sixty-two  ($62) 
dollars;  that  at  that  time  plaintiff  agreed  with  defendant  to 
contribute  that  amount  and  his  labor  and  become  a  partner  in 
the  executioA  of  a  contract  for  laying  up  stone  for  the  Cincin- 
nati Gas  &  Electric  Company;  that  the  defendant  was  to  con- 
tribute a  like  sum. 

The  reply  is  a  general  denial  of  the  partnership.  The  jury 
returned  a  verdict  for  $324,  which  was  more  than  plaintiff 
proved,  under  the  first  cause  of  action,  and  while  he  offered 
testimony  to  prove  that  he  had  furnished  materials  set  forth 
in  the  second  cause  of  action,  and  the  money  advanced  in  the 
third  cause  of  action,  he  wholly  failed  to  prove  a  contract, 
either  express  or  implied,  upon  the  part  of  the  defendant  to 
pay  thei*efor. 
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The  court  thereupon  reduced  the  amount  of  the  verdict  by 
the  sum  of  seventy-five  dollars,  and  with  the  consent  of  plaintiff 
rendered  judgment  on  the  verdict. 

The  principal  question  involved  was  whether  a  partnership 
in  the  particular  contract  existed.  The  only  testimony  con- 
cerning the  making  of  the  contracfand  its  terms  was  that  of  the 
plaintiff  and  the  defendant,  but  the  defendant  called  six  wit- 
nesses, all  of  whom  are  apparently  credible  and  each  of  them 
testified  that  during  the  progress  of  the  work  the  plaintiff  ad- 
mitted that  he  and  the  defendant  were  partners.  Plaintiff  de- 
nied making  any  such  admission  except  to  one  witness,  and  that 
for  the  purpose  of  deceiving  the  labor  union,  which  would  not 
permit  him  to  work  upon  the  job  as  an  employe,  not  being  a 
member  of  the  union. 

There  is  nothing  in  the  record  other  than  the  plaintiff's  testi- 
mony, to  show  that  the  other  five  witnesses  were  testifying 
falsely,  but,  on  the  other  hand,  the  circumstances  related  by  them 
under  which  the  admissions  were  made  were  such  as  would  natur- 
ally arise  during  the  progress  of  the  work  and  call  forth  such 
admissions.  Moreover,  although  the  plaintiff  prepared  or  caused 
to  be  prepared  a  weekly  pay-roll,  his  name  was  not  included 
nor  did  he  receive  any  money  during  the  progress  of  the  work, 
except  at  one  time  he  received  the  sum  of  forty  ($40)  dollars. 

He  also  alleges  and  proves  that  he  furnished  material  and 
money  for  the  prosecution  of  the  work  without  showing  a  con- 
tract, either  express  or  implied,  that  the  defendant  would  pay 
for  the  same. 

Both  of  these  circumstances,  together  with  the  admissions  of 
plaintiff,  impel  us  to  the  conclusion  that  the  jury  either  misun- 
derstood the  issue  upon  which  the  case  was  tried  and  the  evi- 
dence in  support  of  it  or  were  influenced  by  prejudice.  We  do 
not  hesitate  to  say,  therefore,  that  the  verdict  was  manifestly 
against  the  weight  of  the  evidence,  and  will  be  reversed  upon 
that  ground,  and  cause  remanded  for  a  new  trial. 

Closs  &  Luebbert,  for  plaintiff  in  error. 

F.  E.  Niederhflman,  contra. 
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PROCEEDINGS  IN  AID  OF  EXECUTION. 

I  Circuit  Court  of  Cuyahoga  County.] 

Sidney  S.  Wilson  Co.  v.  The  Cleveland  Electric  Railway 

Company.  . 

Decided  June  26,  1905. 

Pleadings — Action  Against  Debtor  of  Judgment  Debtor — Proceedings 
in  Aid  of  Execution — Sections  CC80-3  and  GG80-5. 

Where  a  creditor  of  a  judgment  debtor,  because  of  failure  to  appear 
or  refusal  to  answer  when  duly  notified  in  the  proceedings  in 
aid  of  execution  before  a  justice  of  the  peace,  has  been  ordered 
to  pay  money  to  the  plaintiff,  as  provided  in  Section  GG80-3  and 
Section  GG80-4,  Revised  Statutes,  and  said  plaintiff  under  favor  of 
Section  GG80-5  brings  his  action  against  said  creditor,  the  petition 
must  set  forth  not  only  the  proceedings  before  the  justice,  but 
also  an  allegation  that  the  defendant  is  in  fact  indebted  to  the 
judgment  debtor.    Carlin  v.  Hower,  5  C.  C.^ — N.  S.,  70,  overruled. 

Winch,  J.;  Marvin  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Plaintiff  having  procured  a  judgment  against  one  Phelps, 
brought  proceedings  in  aid  of  execution  before  a  justice  of  the 
peace,  under  favor  of  Sections  6680-1  to  5  inclusive,  and  caused 
defendant  to  be  ordered  to  appear  before  said  justice  on  a  day 
{specified,  and  answer  whether  it  was  liable  to  said  Phelps  in 
any  sum  of  money. 

The  defendant  disregarded  said  order  and  neglected  to  ap- 
pear and  answer,  whereupon  the  justice  proceeded  as  if  defend- 
ant had  admitted  money  to  be  in  his  hands  sufficient  to  satis{>' 
said  judgment  and  costs,  and  ordered  defendant  to  pay  the 
same  to  plaintiff  to  be  applied  according  to  law. 

Defendant  failed  to  comply  with  said  order,  whereupon  plaint- 
iff proceeded  against  it  by  civil  action,  and  the  case  being  aj)- 
pealed  to  the  common  pleas  court,  plaintiff  filed  a  petition 
therein  fully  reciting  said  proceedings  in  aid  of  execution  and 
the  order  therein  made  that  defendant  pay  a  certain  sum  to 
defendant  and  concluded  with  the  averment,  **by  reason  of  the 
premises  there  is  due  and  payable  from  said  defendants  to 
this  plaintiff  the  sum  of  $284.91,  with  interest  thereon  from  the 
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3d  day  of  January,  1905/'  and  a  prayer  for  judgment  in  said 
amount. 

To  this  petition  defendant  demurred  and  the  court  sustained 
isaid  demurrer  on  the  ground  that  the  petition  was  deficient 
in  that  it  failed  to  allege  that  defendant  was  in  fact  liable  in 
any  sum  of  money  to  said  Phelps,  at  the  time  it  was  first 
ordered  to  appear  and  answer  with  reference  thereto.      , 

Thereupon,  plaintiff  not  desiring  to  plead  further,  judgment 
was  rendered  against  it  and  the  case  brought  here  for  review. 

Plaintiff  contends  that  the  order  made  by  the  justice  requir- 
ing defendant  to  pay  a  certain  sum  of  money  to  plaintiff  is  a 
final  order,  and,  standing  unreversed,  is  conclusive  between 
the  parties  to  this  suit.  Were  such  the  case  the  petition  would 
doubtless  be  sufBeient. 

While  we  have  no  decision  of  the  Supreme  Court  upon  the 
subject,  the  following  appears  as  obiter  in  the  opinion  by  Judge 
Price  in  the  case  of  Duffey  v.  Reardon,  70  0.  S.,  328,  333 : 

**As  to  the  person,  partnership  or  corporation  cited  to  ap- 
pear and  ansfwer  in  such  proceeding,  it  appears  from  this  section 
that  the  order  of  the  justice  of  the  peace  is  not  a  final  order, 
precluding  further  inquiry  or  proceedings.  The  party  may  de- 
cline to  obey  the  order  of  the  justice,  and  in  such  case  the 
judgment  creditor  may  resort  to  a  civil  action  against  him,  in 
which  any  proper  defense  may  be  set  up  by  answer. ' ' 

The  learned  judge  then  calls  attention  to  the  similarity  of 
the  provisions  of  the  statute  regulating  proceedings  in  aid  of 
execution  and  attachment  and  garnishee  proceedings. 

Comparing  Section  6680-5,  which  authorizes  the  action  here 
broug(ht,  with  Section  5551,  which  authorizes  a  similar  action 
in  event  a  garnishee  refuses  to  answer,  we  see  that  they  are 
so  much  alike  that  they  may  be  said  to  be  identical  as  to  the  form 
of  action  provided  for. 

The  law  regarding  garnishees  has  been  construed  by  the 
Supreme  Court  in  the  case  of  Secor  v.  Witter,  39  0.  S.,  218,  and, 
because  of  the  similarity  of  the  two  statutes,  we  are  led  to  the 
conclusion  that  language  used  by  Judge  Johnson  on  page  231 
of  the  opinion  of  that  case,  is  applicable  to  the  case  at  bar, 
makes  clear  the  relation  of  the  parties  to  each  other,  and  thereby 
settles  the  question  here  raised.     Says  Judge  Johnson: 
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**The  order  made  by  the  justice  is  not  an  adjudication  be- 
tween the  plaintiff  and  the  fararnishee.  It  does  not  determine 
their  ultimate  rights.  In  legal  effect  it  is  only  an  assignment 
of  the  claim  from  the  debtor  to  the  creditor  in  attachment.  If 
the  garnishee  faik  to  appear  and  answer,  or  if  his  answer  is 
not  satisfactory,  or  if  he  does  not  comply  with  the  order,  he  is 
liable  to  an  action  as  in  other  cases.  In  such  an  action  he  is 
a  party  entitled  to  his  day  in  court,  and  the  final  determina- 
'  tion  of  that  action  is  a  judgment  either  charging  or  discharging 
him.  *  *  *  This  statutory  arder  simply  authorizes 
the  plaintiff  in  attachment  to  take  the  place  of  the  defendaiU 
and  sue  in  his  own  name^  if  the  order  is  not  complied  'with,'* 

This  conception  of  the  relation  of  the  parties  applied  to  the 
situation  here  leads  to  the  conclusion  that  .the  plaintiff,  by 
virtue  of  the  order  of  the  justice,  has  merely  stepped  into 
Phelps'  shoes  and  has  the  same  rights,  no  greater  and  no  less, 
to  prosecute  an  action  against  the  defendant  to  recover  from  it 
the  money,  if  any,  which  it  owes  Phelps. 

This  conclusion  arises  naturally  in  the  case  of  proceedings  in 
aid  of  execution,  by  reason  of  the  provisions  in  Section  6680-5, 
to  the  effect  that  **  judgment  may  be  rendered  in  favor  of  th«i 
judgment  creditor  for  what  shall  appear  to  be  owing  the  judg- 
ment debtor  by  such  person,  partnership  or  corporation,  not 
exceeding  the  amount  of  such  order  and  costs,"  etc. 

If  the  judgment  creditor  merely  takes  the  place  of  the  judg- 
ment debtor  when  he  brings  suit  against  one  owing  the  latter, 
it  follows  that  his  petition  must  set  forth  not  only  the  proceed- 
ings by  virtue  of  which  he  has  obtained  an  assignment  of  the 
debtor's  claims,  but  also  a  statement  that  the  defendant  was  in 
fact  indebted  to  the  judgment  debtor  at  the  time  it  was  first 
served  with  the  order  in  aid  of  execution. 

The  common  pleas  court  having  taken  this  view  of  the  case, 
its  judgment  is  affirmed. 

So  far  as  this  ruling  is  in  conflict  with  the  opinion  of  this 
court  in  the  case  of  Carlin  v.  Iloiver  &  Eighhee,  5  C.  C. — N.  S. 
70,  that  case  is  overruled. 

John  H.  Smart,  for  plaintiff  in  error. 

Squire,  Sajidcrs  &  Dempsey,  for  defendant  in  error. 
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VnJLS  EXECUTED  IN  ANOTHER  STATE  AND  NOT 

PROBATED  IN  OHIO. 

[Circuit  Court  of  Hancock  County.] 

Morris  IIosler  v.  Leslie  Haines  et  ai.^  and  Laura  P.  Barr  v. 

Leslie  Haines  et  al. 

Decided,  June  21,  1905. 

Title — How  Affected  by  a  Foreign  Will — Not  Probated  in  Ohio  for 
Forty  Years — Words  Conveying  a  Fee  in  Indiana — But  only  a  Life 
Estate  in  Ohio— Rights  of  Remaindermen  in  Land — As  against 
One  Claiming  by  Adverse  Possession — Remaindermen  Can  Not 
Postpone  the  Bar  of  the  Statute,  When — Original  Will  Lost — 
Certified  Copy  of  Record  of — Marginal  Item  Below  Signature — 
Presumption — Will  Invalid  to  Pass  Title  in  OJiio. 

1.  In  Ohio  lex  rei  sitae  controls  in  the  construction  of  a  will  executed 

in  another  state  by  a  resident  thereof  devising  lands  in  Ohio. 

2.  Where  by  a  will  executed  in  another  state  a  testator  devises  land 

situated  in  Ohio  to  his  daughter  "during  her  natural  life  and  at  her 
decease  to  go  to  her  lawful  heirs/*  although  under  the  rule  pre- 
vailing in  such  other  state  such  will  would  have  conveyed  a  fee 
simple  in  accordance  with  the  rule  in  Shelley's  case,  yet  under 
the  rule  prevailing  in  Ohio,  these  words  created  only  a  life  estate 
in  such  Ohio  lands. 

3.  A  will  executed  in  Indiana  by  a  resident  of  that  state,  devising 

lands  in  Ohio  but  not  probated  in  Ohio  for  forty  years  after  its 
execution,  conveys  no  interest  in  said  lands  in  favor  of  a  remain- 
derman as  against  the  adverse  claims  of  those  who  have  held 
open  and  notorious  possession  for  more  than  twenty-one  years 
claiming  title. 

4.  Such  possession  is  adverse  notwithstanding  the  fact  that  the  war- 

ranty deed  under  which  it  was  originally  acquired  from  the  devisee 
in  said  will  recited  the  fact  that  the  grantor  held  title  by  such 
devise.  Such  recital,  while  said  will  remains  unprobated  in  Ohio, 
is  not  such  notice  to  the  one  in  possession  as  to  prevent  the 
statute  of  limitations  from  running  in  his  favor. 

5.  A  remainderman  who  has  full  knowledge  of  his  rights  as  remain- 

derman, or  who  ought  to  have  had  such  knowledge,  and  who 
knows  or  ought  to  know  that  such  rights  depend  upon  an  affirma- 
tive act  on  hifi  part  to  be  performed,  can  not,  by  standing  by  and 
refusing  or  failing  to   perform   that  act,   postpone   the  time   at 
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which  the  statute  of  limitations  will  commence  to  run  against 
him. 
6.  When  the  original  will  is  lost  and  a  certified  copy  of  the  record  of 
said  will  in  a  foreign  jurisdiction  is  offered  in  evidence  and  it 
further  appears  that  said  original  record  contains  a  marginal 
item  and  that  a  part  of  said  marginal  item  as  recorded  was  helow 
the  signature  of  the  testator,  the  presumption  is  that  said  record 
is  a  true  copy  and  a  true  reproduction  in  form  of  the  will  as 
originally  signed  hy  said  testator,  and  unless  this  presumption 
is  overcome  by  evidence,  such  will  is  by  reason  of  said  marginal 
item,  invalid  in  Ohio  to  pass  title  to  property  in  Ohio. 

IIuRiN,  J.;  NoRRis,  J.,  and  VoLLRATU,  J.,  concur. 

These  actions  were  brought  by  Leslie  M.  Haines  et  al,  one 
against  defendant,  Morris  Hosier,  and  the  other  against  Laura 
P.  Barr,  to  recover  possession  of  certain  lands  in  Washington 
township,  Hancock  county,  Ohio,  which  defendants  and  their 
grantors  have  held  for  about  forty  years  past.  As  the  two  cases 
are  identical  in  principal  and  are  based  upon  the  same  state  of 
facts,  they  will  be  considered  together. 

It  appears  by  the  evidence  that  one  Joshua  Kelly,  late  of 
Auburn,  DeKalb  county,  Indiana,  was  in  his  lifetime  seized  in 
fee  of  the  land  in  question,  consisting  of  eighty  acres,  more  or 
less,  in  Washington  township,  this  county;  that  by  his  last  will 
and  testament  said  Joshua  Kelly  devised  said  lands  to  his 
daughter,  Elizabeth  Haines,  in  the  following  terms: 

"8th.  I  give,  betjueath  and  devise  unto  my  daughter,  Eliza- 
bcth  Haines,  of  Iowa,  eighty  (80)  acres  of  land  situate  in  Han- 
cock county,  Ohio,  for  her  during  her  natural  life  and  to  be 
held  by  her  to  her  separate  use  and  in  no  wise  controlled  by  her 
husband,  and  at  her  decease  to  go  to  her  lawful  heirs  by  whomso- 
ever begotten.  I  also  give  Elizabeth  Haines  the  sum  of  two  hun- 
dred dollars  in  money  to  be  by  her  expended  and  laid  out  in  im- 
proving said  eighty  acres  of  land,  and  to  be  used  by  no  other 
person  and  for  no  other  purpose  whatever.'* 

This  item  8  was  not  written  in  the  body  of  the  will,  but  so  far, 
at  least,  as  the  record  shows  (and  the  original  will  is  lost)  was 
written  transversely  along  the  left  hand  margin  of  the  paper, 
a  portion  of  such  transverse  writing  being  below  the  signature 
of  the  will. 
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It  appears  further  in  evidence  that  in  Indiana  the  familiar 
rule  in  Shelley's  case  prevails,  and  that  by  this  rule  the  estate 
so  conveyed  to  Elizabeth  Haines  by  this  will  would,  if  the  land 
had  been  situated  in  Indiana,  have  been  a  fee  simple.  Teal  v. 
Richardson^  66  N.  E.  Rep.,  435. 

In  Ohio,  the  rule  in  Shelley's  case  no  lon<i:er  applies  to  wills, 
and  the  words  used  by  the  testator  would,  if  the  will  were 
construed  as  an  Ohio  will,  convey  only  a  life  interest  to  Eliza- 
beth Haines,  with  remainder  over  to  her  heirs.  See  Section  5968, 
Revised  Statutes. 

It  further  appears  that  Joshua  Kelly,  the  testator,  died  April 
16,  1862,  in  DeKalb  county,  Indiana;  that  on  or  about  June 
16,  1863,  said  will  was  probated  at  Auburn,  DeKalb  county, 
Indiana,  and  was  not  probated  or  recorded  in  Ohio  until  March 
21,  1902,  about  the  time  of  the  filing  of  the  petitions  in  these 
actions,  and  lacking  less  than  one  month  of  forty  years  after  the 
death  of  said  testator. 

On  or  about  July  1,  1864,  said  Elizabeth  Haines  and  Rudy 
Haines,  her  husband,  deeded  said  eighty-acre  tract  to  Thomas 
Kelly,  of  Indiana,  by  a  warranty  deed,  which  deed  contained 
the  following  words: 

**It  being  the  premises  held  by  grantor  Elizabeth  Haines 
in  virtue  of  will  of  Joshua  Kelly  made  on  the  12th  of  April, 
1862,  and  admitted  to  probate  in  the  Court  of  Common  Pleas 
of  DeKalb  County,  Indiana,  and  recorded  in  Records  of  Wills, 
Volume  1,  pages  112  and  113,  said  Joshua  now  being  deceased 
in  said  DeKalb  county,  Indiana.'* 

Thomas  Kelly  and  wife  by  warranty  deed  dated  March  28, 
1866,  conveyed  this  land  to  Peter  Hosier,  who  held  open,  no- 
torious and  adverse  possession  until  April  19,  1883,  when  he 
deeded  fifty  acres  to  Morris  Hosier  by  warranty  deed,  for  a 
consideration  of  $2,000. 

At  a  subsequent  date  the  rem.aining  thirty  acres  were  conveyed 
to  Laura  P.  Barr  by  the  executors  of  Peter  Hosier;  and  said 
Morris  Hosier  and  Laura  P.  Barr  are  now  in  possession,  claim- 
ing title. 
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It  further  appears  that  said  Elizabeth  Haines  died  on  March 
7,  1888,  leaving:  heirs  of  whom  the  plaintiflFs  are  the  survivors 
and  representatives. 

All  of  the  children  and  heirs  of  Elizabeth  Haines  were  of  a^e 
at  the  time  of  her  death  except  her  daughter  Edna,  one  of  the 
plaintiffs  here,  and  she  became  of  ap:e  July  20,  1888,  more  than 
thirteen  vears  before  the  commencement  of  these  actions.  Two 
of  those  heirs  have  since  died  (one  in  1889  and  the  other  in  1902) 
and  each  of  these  two  is  represented  in  this  action  by  a  daughter, 
one  of  whom  is  a  minor. 

On  behalf  of  the  plaintiff  it  is  claimed: 

1st.     That  the  will  of  Joshua  Kellv,  thouarh  luider  Indiana 

i 

law    it  would  have  conveyed  to  Elizabeth  Haines  a  fee  simple 

estate,  yet,  as  it  devised  Ohio  land  to  her,  must  be  construed  to  ^ 

convey  only  a  life  estate  under  the  Ohio  law;  that  therefore  : 

the  warranty  deed  of  Elizabeth  Haines  to  Thomas  Kelly  could  [ 

only  convey  her  life  estate,  which  has  terminated  by  her  death, 

and  that  her  heirs,  who  inherited  as  remaindermen  under  the  ; 

will  of  Joshua  Kelly,  are  now  the  rightful  owners  of  the  land 

devised  to  her  and  her  heirs. 

2d.  That,  as  the  deed  from  Elizabeth  Haines  to  Thomas 
Kelly  expressly  recited  that  the  property  conveyed  was  that 
held  ill  virtue  of  the  will  of  Joshua  Kelly  and  admitted  to  pro- 
bate in  D'^Kalb  county,  Indiana,  such  recital  was  notice  to 
Thomas  Kelly  and  his  grantees  of  the  existence  and  contents 
of  said  will  and  that  all  subsequent  purchasers  being  charge! 
v.iili  notice  of  that  will,  can  not  be  held  to  be  innocent  pur- 
chasers without  notice  but  are  bound  by  such  notice. 

od.  That  'da  both  the  plaintiff's  and  defendants  claim  under 
the  will  of  Joshua  Kelly,  their  common  source  of  title,  the  de- 
fendants could  not  be  permitted  to  attack  the  probate  of  that 
will  in  Ohio  as  that  would  be  in  effect  an  attack  on  the  common 
source  of  title,  and  that  it  follows  that  defendants  are  bound 
by  this  will,  and  that  plaintiffs'  title  by  virtue  of  it  is  absolutely 
established. 

The  defendant-s,  on  the  other  hand,  deny  these  claims  and 
assert  that  as  to  Ohio  lands  said  will  w'as  void  and  powerless 
to  pMss  title  until  probated  in  Ohio. 
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That  said  will  not  having  been  probated  or  recorded  in  Ohio 
prior  to  1902  was  of  no  effect  and  was  void,  because  of  the  statute 
of  limitations ;  that  a  void  wuU  is  never  notice  of  its  contents  for 
jjny  purpose  whatever;  and  that,  therefore,  the  recital  in  the  deed 
of  Thomas  Kelly  was  not  notice  to  him  or  to  his  successors  of  the 
existence  of  the  will;  that  consequently  the  grantees  of  Thomas 
Kelly  are  innocent  purchasers  without  notice,  and  unaffected 
by  said  will. 

These  facts  and  claims  present  many  nice  questions  of  law, 
to  only  a  few  of  which  we  can  now  refer. 

As  to  the  third  and  last  claim  of  plaintiffs  below%  it  is  suffi- 
viient  to  say  that,  while  it  may  be  conceded  that  defendants 
are  estopped  from  denying  the  title  of  the  person  from  whom 
both  claim  as  a  common  source  of  title,  an  attack  on  the  pro- 
bating of  the  will  in  Ohio  is  not  an  attack  on  the  title  of  Joshua 
Kelly.  It  is  an  attack  upon  the  title  of  plaintiffs  perhaps — 
but  the  title  of  Joshua  is  conceded  at  all  stages  of  this  action. 

As  we  understand  the  claims  of  defendants,  thev  concede  the 
title  of  Joshua  Kelly,  and  the  only  question  is  as  to  what,  if  any, 
title  was  conveyed  by  Elizabeth  Haines,  who  was,  as  plaintiffs 
claim,  only  a  life  tenant  under  the  will  of  Joshua  Kelly;  or, 
as  defendants  claim,  only  one  of  the  heirs  of  Joshua  Kelly, 
the  plaintiffs  claiming  not  from  her  title,  but  from  the  title  of 
Joshua;  while  the  defendants  claim  solely  through  the  title  of 
Elizabeth,  as  one  of  the  heirs  of  Joshua  Kelly,  repudiating  any 
title  by  virtue  of  the  will  of  Joshua  Kelly.  They  never  did 
claim  under  it  as  an  Ohio  will,  therefore,  they  have  a  right  to 
object  to  its  being  probated  or  set  up  as  an  Ohio  will,  as  against 
them. 

As  to  the  first  claim  of  the  plaintiffs:  While  the  authorities 
are  somewhat  conflicting  in  various  states,  we  are  of  the  opinion 
that  the  w^eight  of  authority  is  clearly  in  favor  of  lex  rci  sitae 
as  controlling  in  the  construction  of  a  will  as  to  real  estate  in 
Ohio, 

It  is  conceded,  however,  that  under  the  Indiana  law. 
the  will  devised  to  Elizabeth  Haines  a  fee  simple  estate  under 
the  rule  in  Shelley's  case. 
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If,  then,  the  will  of  Joshua  Kelly  could  be  regarded  as  an 
Indiana  will  for  the  purpose  of  conveying  Ohio  land  as  well 
as  Indiana  land,  the  title  of  defendants  would  be  perfect,  for 
Elizabeth  Haines  would,  under  the*  Indiana  law,  have  taken  a 
fee  simple  estate,  and  by  her  warranty  deed  she  forever  barred 
her  heirs  from  claiming  any  interest  through  her. 

It  is  conceded  also  on  the  other  hand  that,  had  the  will  been 
properly  probated  and  recorded  in  Ohio  before  the  rights  of 
defendant  became  fixed,  it  would  have  operated  to  convey  only 
a  life  estate  to  Elizabeth  Haines,  with  remainder  over  to  the 
heirs,  who  would  have  inherited  as  remaindermen  immediately 
upon  her  decease.  But  it  was  not  probated  or  recorded  in  Ohio 
for  forty  years.    What  effect  did  the  delay  have? 

For  forty  years  the  will  was  treated  by  all  parties  as  an 
Indiana  will,  conveying  title  to  Ohio  land  as  if  it  were  Indiana 
land. 

Under  the  Indiana  rule,  the  fee  vested  in  Elizabeth  Haines 
immediately  on  the  death  of  the  testator.  Therefore,  there 
could  be  no  remaindermen  under  the  Indiana  law,  for  there  was 
no  life  estate  to  support  a  remainder. 

Elizabeth  Haines  attempted  to  convey  this  fee  to  Thomas 
Kelly  by  warranty  deed  executed  two  years  after  the  death  of 
the  testator.  This  deed  undoubtedly  did  convey  all  of  the  title 
possessed  by  Elizabeth,  whether  a  fee  or  a  life  estate.  Her 
grantee  and  his  successors  have  ever  since  held  open,  notorious, 
adverse  possession. 

But  if  this  will  conveyed  only  a  life  estate  as  to  Ohio  land  to 
Elizabeth  Haines,  she  had  no  power,  by  conveying  her  interest 
in  that  land,  to  destroy  the  rights  of  her  heirs.  The  supposed 
fee  of  Elizabeth  Haines  and  her  grantees  was  subject  at  any 
time,  unless  prevented  by  the  statute  of  limitations,  to  be  di- 
vested of  its  character  as  a  fee,  and  become  merely  a  life  estate, 
upon  the  probating  of  that  will  in  Ohio  (see  Carpenter  v.  De- 
i\oon,  29  0.  S.,  379).  That  will  could  have  been  caused  to 
be  probated  in  Ohio  by  anyone  interested.  That  will,  construed 
under  the  Ohio  law,  as  we  think  it  must  be  construed  if  it  is 
to  eunvev  Ohio  lands,  devised  not  only  a  life  estate  in  Elizabeth 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       267 


1905-6.1  Hancock  County. 

Haines,  but  a  remainder  in  fee  to  her  heirs.  That  remainder 
vested  immediately  upon  the  death  of  the  testator.  •  Dennis  v. 
MiiUane,  1  C.  C,  399;  affirmed  by  the  Supreme  Court  withoiU- 
report,  20  B.,  472. 

At  any  time  after  his  death,  any  of  the  remaindermen,  even 
before  the  death  of  the  life  tenant,  could  have  filed  the  will  for 
probate  and  record,  and  so  fixed  their  rights.  Of  the  four  heirs 
of  Elizabeth  who  survived  her,  three  were  of  age  long  prior  to 
her  death. 

By  the  testimony  of  the  only  one  of  these  three  who  still 
survives,  it  was  common  talk  in  the  family  that  at  the  death 
of  his  mother,  the  children  would  inherit  the  Ohio  lands  through 
the  will  of  their  grandfather.  The  query  arises,  why  did  they 
not  immediately  take  steps  to  investigate  this  claim  and  do  the 
one  thing  needed  to  fix  their  title;  that  is.  record  the  will  in 
Ohio.  This  son  Leslie  was  at  the  death  of  his  mother  in  1883, 
a  man  twenty-eight  or  twenty-nine  years  of  age.  His  sister  Sara 
was  twenty-six  or  twenty-seven  years  old.  His  sister  Mary 
was  thirty-one  years  old. 

Bv  Leslie's  testimony,  it  is  evident  that  all  the  heirs  knew 
all  that  he  knew.  He  said  that  he  did  investigate;  that  is,  he 
went  to  Aubura,  and  employed  a  lawyer  to  look  at  the  will  and 
was  misinformed  by  the  lawyer  as  to  its  contents;  was  in- 
formed that  it  did  not  mention  the  heirs  and  so  he  dropped  the 
investigation. 

The  will  was  a  matter  of  public  record,  why  did  he  not  read 
it  himself?  If  his  hired  agent  misinformed  him  as  to  the  con- 
tents and  he  trusted  his  agent  and  stopped  his  investigation,  must 
other's  rights  suifer  and  can  he  be  excused  for  his  own  negli- 
gence ? 

But  it  is  claimed  that  this  makes  no  difference  because  the 
statute  of  limitations  could  not  begin  to  run  against  the  heirs 
until  the  death  of  their  mother  Elizabeth;  that  their  estate  in 
remainder  then  took  effect;  that  consequently  the  twenty-one 
years  allowed  by  the  statute  had  not  run  against  these  heirs 
when  the  petition  was  filed. 

But  suppose  this  will  had  never  been  probated  or  recorde  1 
in  Ohio,  there  would  never  then  have  been  any  estate  in  re- 
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mainder.  A  will  speaks  from  the  death  of  the  testator;  the 
estate  in  ramainder  vested,  if  at  all,  at  the  death  of  the  testator. 
Jhe  remaindermen,  as  we  have  seen,  had  the  right  at  any  time 
after  the  death  of  the  testator,  to  cause  this  will  to  be  probated 
in  Ohio.  They  were  charged  with  notice  and  actually  had  no- 
tice that  others  were  claiming  adversely  to  them  through  the 
deed  of  their  mother.  They  knew,  or  ought  to  have  known  thai 
until  the  will  was  so  probated  in  Ohio,  they  had  no  rights  en- 
forceable in  law  or  equity.  Could  they  stand  idly  by  and  pre- 
suming on  the  questionable  fact  as  to  their  being  saved  by  a 
statute  of  limitations,  Avait  until  the  near  approach  of  the  final 
moment  of  their  possible  claim,  until  twenty-five  or  thirty  years 
after  they  had  knowledge  of  their  rights,  and  until  forty  years 
after  their  opponents  rights  had  accrued,  and  then  for  the  first 
time  take  the  preliminary  step  w^hich  they  had  the  right  to 
take  thirty  years  before,  but  had  neglected  to  take  during  all 
those  years? 

Such  a  course  involved  great  risk.    Was  it  fatal? 

There  can  be  no  doubt,  we  think,  that  the  right  of  action  of 
the  remaindermen,  if  they  were  remaindermen  under  the  will, 
did  not  accrue  until  the  death  of  the  life  tenant,  Elizabeth 
Haines,  March  7,  1883.  Had  the  will  been  probated  in  Ohio 
they  might,  as  remaindermen,  have  brought  suit  to  enjoin  waste 
of  the  estate,  for  their  estate  in  remainder  had  vested  on  the 
death  of  the  testator.  But  their  right  to  sue  for  possession  did 
not  accrue  until  they  were  entitled  to  possession  upon  the  tak- 
ing effect  of  their  estate  in  remainder,  at  the  death  of  the  lif? 
tenant.  But  this  right  to  sue  as  remaindermen  was  contingent 
not  only  upon  the  death  of  the  life  tenant,  but  upon  the  pro- 
bating of  the  will  in  Ohio,  for  until  such  probate  was  made, 
the  will  was  not  a  will  at  all  as  to  Ohio  lands — there  was  no 
estate  in  remainder.  The  -right  to  probate  that  will  and  tht^ 
power  to  do  so  existed  in  those  heirs,  as  we  have  seen,  long 
belore  the  death  of  the  life  tenant — in  fact,  from  the  death 
of  the  testator.  If  they  failed  to  probate  this  will  and  to  fix 
their  right,  they  can  not  now  take  advantage  of  their  o\m 
neglect.  They  could  not  by  such  neglect  postpone  the  time  at 
which  the  statute  of  limitations  began  to  run.     It  began  to  run 
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against  them  and  in  favor  of  those  holding  adverse  possession 
from  the  time  of  the  vesting  of  their  estate  in  remainder — i.  e., 
at  the  death  of  the  testator,  subject  only  to  their  rights  as  mi- 
nors. The  statutory'  time  for  the  protection  of  their  rights  as 
minors  has  long  since  passed  as  to  all  of  the  heirs  living  at  the 
time  of  the  death  of  the  life  tenant.  The  statute  having  com- 
menced to  run  as  to  these  heirs,  of  course  has  continued  to  run 
as  to  their  children  and  heirs,  which  includes  all  of  the  plaintiffs 
in  this  case.    See  Williams  v.  Presbyterian  Society,  1  0.  S.,  478. 

Having  slept  on  their  rights,  rights  of  which  their  own  testi- 
mony proves  them  to  have  had  full  knowledge,  they  are  now 
estopped  from  claiming  these  rights  as  against  those  claiming 
title  and  holding  adverse  possession  for  more  than  twenty-one 
years. 

Whether,  therefore,  the  will  be  construed  as  an  Indiana  will 
or  as  an  Ohio  will  the  claim  of  plaintiff  under  the  will  is  barred. 

But  what  is  the  will  on  which  they  base  their  rights? 

■ 

To  convey  to  them  any  title  it  must  be  a  will  enforceable  un- 
der the  Ohio  law.    Is  this  such  a  will? 

As  stated  in  the  outset,  this  clause  under  which  plaintiff  ^? 
claim  was  apparently  written  in  the  margin  of  the  will,  not  in 
the  body  of  it.  Photographs  of  the  record  of  the  will  in  De- 
Kalb  county,  Indiana,  were  offered  in  evidence  and  disclose  the 
appearance  of  the  will  as  recorded. 

The  original  will  may  or  may  not  have  been  written  in  the 
exact  form  in  which  it  was  copied  into  the  record.  The  pre- 
sumption is  that  the  record  is  a  true  record.  It  is  offered  by  the 
plaintiffs  to  sustain  their  claim.     They  are  bound  by  it. 

A  part  of  this  marginal  will  as  far  as  the  record  shows,  and 
that  is  the  only  evidence  we  have  to  guide  us,  was  written  below 
the  signature  of  the  will. 

The  Ohio  law.  Section  5116,  requires  that  every  last  will  and 
testament  shall  be  signed  at  the  end  thereof  by  the  party  mak- 
ing the  same. 

Our  Supreme  Court  in  the  recent  case  of  Irwin  v.  Jacques, 
71  0.  S.,  395,  held  that  a  will  containing  such  marginal  mat- 
ter, a  part  of  which  was  below  the  signature,  was  not  signed 
at  the  end  thereof.     True  in  that  case  the  marginal   portion 
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was  not  numbered  so  as  to  show  just  where  it  was  to 
be  inserted,  as  was  done  in  the  case  at  bar,  but  on  the 
other  hand,  the  proof  was  positive  that  the  marginal  portion 
had  been  written  at  the  request  of  the  testator  and  before  he 
si^ed  the  will,  making  a  case  much  stronger  for  claimants 
than  the  case  at  bar. 

In  the  case  at  bar,  there  was  no  such  proof.  The  original 
will  was  not  produced.  The  proof  shows  that  the  marginal 
portion  was  not  only  extended  below  the  signature  but  that  it  was 
recorded  in  a  different  handwriting  from  that  of  the  body  oE 
the  w-ill.  The  evidence  is  conflicting  as  to  who  was  the  real 
writer  of  the  different  portions  of  the  record,  but  the  apparent 
preponderence  of  testimony  is  that  the  marginal  portion  was 
not  written  by  the  officer  having  at  the  time  authority  so  to  do, 
nor  by  his  deputy. 

.  The  proof  as  to  this  is  not,  I  say,  convincing,  but  under  the 
decision  of  Irwin  v.  Jacques  it  seems  clear  to  us  that  this  will 
can  not  be  held  to  be  a  valid  will  under  the  laws  of  Ohio,  unless 
we  can  give  to  the  record  of  the  will  a  different  interpretation 
and  greater  validity  than  we  could  have  given  to  the  original 
will  if  produced.  We  know  of  no  rule  of  law  justifying  such 
a  course. 

How  then  does  it  affect  the  case?  The  plaintiff's  rights  de- 
pend entirely  on  the  Ohio  probate  or  record  of  an  Indiana  will. 
The  will  gives  plaintiffs  no  rights  as  an  Indiana  will,  but  we  are 
asked  to  enforce  it  as  an  Ohio  will. 

Under  the  Indiana  law,  it  conveyed  a  fee  simple  estate,  and 
the  grantee  of  that  fee  simple  estate  attempted  to  convey  the  fee 
which  she  presumably  supposed  that  she  had  a  right  to  convey, 
and  which  the  testator,  having  his  will  drawn,  and  skillfully 
drawn,  under  the  laws  of  Indiana,  with  which  alone  he  and  his 
scrivener  were  presumably  familiar,  evidently  intended  to  ^ive 
her  the  right  to  convey. 

We  are  asked  to  decree  that  this  will  is  of  no  validity  as  an 
Indiana  will,  so  as  to  declare  the  will  void  so  far  ts  it  purports 
to  convey  a  fee,  but  to  declare  it  valid  as  an  Ohio  will,  so  as  to 
recreate  a  life  estate  under  which  plaintiff  can  claim.     Before 
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we  can  do  this,  it  must  first  be  necessary  to  produce  a  will  which, 
if  made  in  Ohio,  would  satisfy  the  laws  of  Ohio. 

This,  we  think,  has  not  been  done.  But  this  conclusion  is 
not  essential  to  the  decision  of  this  case.  Whether  this  will 
was  originally  properly  executed  or  not,  the  statute  of  limita- 
tions has  completely  barred  plaintiffs'  claim. 

If  these  conclusions  are  correct,  it  follows  that  the  will  is 
now  void  as  an  Ohio  will,  and  that  as  to  the  eighty  acres  in 
Ohio,  Joshua  Kelly  died  intestate.  His  estate  in  these  eighty 
acres  then  descended  to  his  heirs  generally.  The  record  dis- 
closes that  there  were  at  least  seven  of  his  heirs  mentioned  in 
his  will.  One  of  these,  Elizabeth,  conveyed  her  interest,  what- 
ver  it  was,  by  her  warranty  deed. 

The  plaintiffs,  as  heirs  of  Joshua  Kelly,  are,  in  the  absence 
of  a  will,  heirs  only  to  the  portion  of  their  mother,  Elizabeth, 
and  her  interest  is  lost  tp.  them  by  her  warranty  deed  as  well 
as  by  the  statute  of  limitations.  The  remaining  six  heirs  of 
Joshua  Helly  have  made  no  claim  and  their  rights  are  now  barred 
by  the  statute  of  limitations. 

The  question  of  notice  raised  by  the  recitals  of  the  deed  from 
Elizabeth  Haines  to  Thomas  Kelly  becomes  immaterial  in  view 
of  the  conclusions  we  have  reached.  It  follows  that  the  court 
below  erred  in  directing  a  verdict  for  the  plaintiff,  that  the 
verdict  was  against  the  weight  of  the  evidence  and  should  have 
been  for  defendant. 

The  judgment  of  the  court  below  will,  therefore,  be  reversed, 
and  this  court  proceeding  upon  the  undisputed  facts  to  render 
the  judgment  which  ought  to  have  been  rendered  by  the  court 
of  common  pleas,  the  petition  of  the  plaintiffs,  Leslie  M.  Ilaines 
et  al,  is  dismissed  at  plaintiffs'  costs,  and  the  title  of  defendants, 
Morris  Hosier  and  Laura  P.  Barr,  to  the  real  estate  describe«l 
in  the  petition  will  be  quieted  as  against  plaintiffs.  Judgment 
against  plaintiffs,  Leslie  M.  Haines  et  al,  for  costs,  for  which 
execution  is  awarded  and  cause  remanded  for  execution. 
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NOTICE  TO  CORPORATION  OF  CONTRACT  OF 

EMPLX>YM£NT. 

(Circuit  Court  of  Lucas  County.  1 
James  Paul  v.  Caldwell  Furnace  Foundry  Co. 

Decided.  March  11,  1905. 

Corporation — Reorganization  of,  under  Laws  of  Different  State — Xoticc 
to  President  of  Contract  of  Employment — Ratification  of  Contract. 

1.  Notice  to  the  president  of  a  corporation  concerning  a  matter  within 

the  scope  of  his  authority  is  notice  to  the  corporation. 

2.  Where   a  corporation   enters   into   a   contract  of  employment,  and 

shortly  thereafter  a  new  corporation  is  organized  under  the  laws  of 
a  different  state,  and  this  new  company  takes  over  the  business  and 
property  of  the  old  company,  and  retains  the  same  officers,  and  per- 
mits the  party  with  whom  the  contract  of  employment  was  made 
to  proceed  with  his  work  for  several  months,  the  knowledge  of  the 
president  as  to  the  term  of  the  contract  becomes  the  knowledge  of 
the  new  company,  and  its  action  In  continuing  the  oth^r  party  to 
the  contract  in  its  employment  is  a  ratification  of  the  contract. 

Hull,  J.;  Haynes,  J.,  and  Parker,  J.,  concur. 

This  action  was  brought  by  Paul  against  the  furnace  company 
to  recover  nearly  $1,000  damages  which  he  claims  he  has  sus- 
tained on  account  of  a  breach  of  contract  for  Paul's  services. 
At  the  conclusion  of  the  plaintiff's  evidence  the  court  below 
directed  a  verdict  in  favor  of  defendant.  Judgment  was  en- 
tered in  due  course  and  reversal  is  sought  here. 

There  were  various  grounds  upon  which  the  court  of  common 
pleas  sustained  the  motion  to  direct  a  verdict;  but  upon  the 
motion  for  a  new  trial  the  action  of  the  court  in  overruling  the 
motion  was  based  upon  one  ground — that  no  contract  had  been 
entered  into  between  plaintiff  and  defendant — and  that  is  the 
ground  relied  upon  in  this  court  by  defendant  in  error  to  sus- 
tain this  judgment  and  none  other  need  be  mentioned  in  this 
opinion.  The  claim  is  made  that  the  company  with  which  Paul 
contracted  went  out  of  existence  before  he  entered  upon  his 
duties,  and  that  the  company  for  which  he  performed  the  duties 
and  from  which  he  is  claiming  this  money,  never  made  a  con- 
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tract  with  him,  had  no  privity  with  him,  and  are  not  liable  to 
him.  The  contract  was  in  writing,  was  executed  on  March  14, 
1902,  and  is  si^ed,  **The  Caldwell  Furnace  Foundry  Company, 
by  James  W.  Caldwell,  President." 

The  testimony  shows  that  two  days  before  this  contract  was 
made,  a  corporation  of  this  same  name  organized  under  the 
laws  of  West  Virginia  and  elected  directors.  They  were  in- 
corporated on  March  12,  but  did  not  organize  until  about  two 
weeks  later,  ^larch  29,  when  they  elected  a  board  of  directors 
and  oflficers.  The  original  company,  the  one  in  existence  when 
this  contract  was  made,  was  organized  under  the  laws  of  West 
Virginia.  The  other  company  seems  to  have  been  incorporated 
originally  under  the  laws  of  West  Virginia,  but  on  March  29 
this  West  Virginia  corporation  became  a  New  Jersey  corporation 
and  these  oflficers  and  directors  were  elected  for  that  corporation, 
retaining  the  old  name  of  the  West  Virginia  corporation,  the 
same  officers  and  the  same  president. 

All  of  the  property  of  the  West  Virginia  corporation  was 
taken  over  by  the  New  Jersey  corporation;  they  went  through 
the  form,  as  one  of  the  officers  testifies,  of  a  sale  of  the  property 
of  the  West  Virginia  corporation  to  the  New  Jersey  corporation. 
The  West  Virginia  corporation  went  out  of  existence,  at  least  so 
far  as  owning  any  property  was  concerned  or  having  any  visible 
existence,  and  the  New  Jersey  corporation  took  its  place.  The 
reason  for  this  change,  apparently,  was,  that  they  preferred  to 
do  business  under  the  laws  of  the  state  of  New  Jersev  instead  of 
those  of  West  Virginia.  As  I  have  said  Caldwell  still  remained 
president;  the  same  name  was  retained  and  the  same  businesfi 
carried  on  at  the  same  place — the  only  change  made  was,  that 
they  were  organized  under  the  laws  of  New  Jersey  instead  of 
West  V^irginia.  ' 

Paul  had  made  this  contract  on  iMarch  14,  fifteen  days  before 
this  reorganization  occurred.  The  contract  was,  that  he  was  to 
have  $1,700  a  year  as  managing  salesman  of  this  concern,  which 
was  engaged  in  the  manufacture  and  sale  of  heating  and  venti- 
lating apparatus,  but  besides  this  $1,700  per  year,  to  be  paid 
monthly,  he  was  to  have  certain  commissions  based  upon  the 
amount  of  sales  of  the  company,  and  a  certain  amount  of  the 
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stock  of  the  company.  He  went  to  work  under  the  contract 
April  1,  the  day  after  the  reorganization  of  the  company.  He 
had  no  knowledge  nor  notice  of  this  reorganization  during  all 
the  time  that  he  remained  in  the  employ  of  this  company.  He 
was  hired  for  one  year. 

On  November  12,  1902,  about  six  months  after  his  contract 
commenced,  he  was  discharged,  without  any  ground  except  that 
they  did  not  need  him  any  more.  He  had  been  paid  his  salary 
monthly,  $141.66,  by  this  reorganized  company.  The  commis- 
sions were  not  due  and  payable  until  at  the  end  of  the  year. 
His  duties  were  the  same  as  specified  in  this  contract.  He  went 
about  the  country  here  and  there.  A  lot  of  correspondence 
is  put  in  evidence  to  show  what  communications  were  made  and 
as  to  the  new  company.  Caldwell  had  full  knowledge  of  this 
contract  and  signed  it,  and  he  remained  president  of  the  com- 
pany' until  July,  1902,  when  he  was  succeeded  by  a  man  named 
Sutton,  who  called  Paul  into  the  office  and  told  him  that  he  de- 
sired him  to  remain  with  the  company  and  perform  the  same 
services,  except  that  he  wanted  him  to  go  out  on  the  road  more 
than  had  been  his  habit  previously;  his  pay  continued,  and  he 
was  paid  under  Sutton's  directions  up  until  November,  when  he 
was  discharged. 

Caldwell  testifies  that  he  employed  this  man.  He  says  there 
was  no  resolution  of  the  board  of  directors  to  this  effect  but  that 
he  had  full  authority  in  the  matter — he  was  in  fact  general 
manager  as  well  as  president  of  the  company  and  appears  to 
have  had  full  authority  to  manage  the  company. 

The  claim  is,  that  the  New  Jersey  corporation  never  employed 
Mr.  Paul ;  that  the  notice  and  knowledge  of  Mr.  Caldwell  of  the 
making  of  this  contract  having  accrued  or  been  given  before  he 
became  president  of  the  new  corporation,  that  that  would  not  be 
notice  to  the  new  corporation — that  they  would  not  be  bound 
by  this  contract. 

We  think  this  claim  is  untenable;  that  there  was  evidence 
here  strongly  tending  to  show  that  the  new  corporation  had 
notice  and  knowledge  of  this  contract.  It  is  claimed  by  the 
plaintiff  in  error  that  they  adopted  it  and  ratified  it  and  are 
bound  by  it  the  same  as  though  they  had  signed  it;  and  under 
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the  evidence  as  it  is  now  in  the  record  it  seems  to  us  that  this  is 
correct.  The  only  way  in  which  knowledge  can  come  to  a  corpo- 
ration, ordinarily,  is  through  its  agents  and  officers.  In  order 
to  give  notice  to  such  a  corporation  it  is  not  necessary  to  have 
a  meeting  of  its  board-  of  directors  in  regular  session  and  notify 
them  by  writing  or  parol;  but  notice  to  a  president  of  a  corpo- 
ration, acting  within  the  scope  of  his  authority  and  in  accordance 
with  his  duties,  is  notice  to  the  corporation.  As  is  said  in  Cook 
on  Corporations: 

*'It  is  well  settled  that  a  corporation  is  not  chargeable  with 
knowledge  of  facts  merely  because  those  facts  were  known  to 
its  incorporators,  or  stockholders,  or  clerk.  But  the  corporation 
has  notice  of  facts  which  come  to  the  knowledge  of  its  officers 
or  agents  while  engaged  in  the  business  of  the  corporation, 
provided  those  facts  pertain  to  that  branch  of  the  corporate 
business  over  which  the  particular  officer  or  agent  has  some 
control.*' 

And  Thompson  on  Corporations: 

*'The  most  comprehensive  rule  with  reference  to  this  subject 
which  can  be  stated  is,  that  notice  communicated  to,  or  knowl- 
edge acquired  by,  the  officers  or  agents  of  corporations,  when 
acting  in  their  official  capacity  or  within  the  scope  of  their 
agency,  becomes  notice  to,  or  knowledge  of,  the  corporation,  for 
all  judicial  purposes. 


yj 


Now  that  Mr.  Caldwell  had  notice  of  this  contract  when  he  was 
acting  as  president  of  the  West  Virginia  corporation — of  a 
contract  that  he  made  and  signed — is  clear.  That  he  had  notice 
of  it  after  he  became  president  of  his  New  Jersey  corporation — 
actual  notice — is  clear;  and  according  to  the  testimony,  it  was 
within  his  power  to  employ  men  or  discharge  them  under  the 
new  corporation.  He  was  the  manager  of  the  company,  and  wc 
think  notice  to  him  of  the  contract  after  he  became  president 
of  the  new  corporation  would  be  notice  to  the  company.  The 
change  in  the  corporation  was  only  a  change  in  the  state  unde^ 
which  it  was  incorporated;  there  was  no  other  reason  given 
for  it  than  as  ]Mr.  Caldwell  says:  *'Why  we  changed  our  com- 
pany from  West  Virginia  laws  to  New  Jersey   laws — a   New 
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Jersey  corporation — and  transferred  all  the  property  and  the 
business  and  everything  we  had  over  from  the  one  corporation 
to  the  other;  quit  doing  business  under  West  Virginia  laws  and 
commenced  under  New  Jersey  laws  that  day.'*  In  speaking 
of  his  successor,  Mr.  Sutton,  as  to  what  Paul  did,  he  is  asked: 
**Did  he  act  for  the  corporation  after  the  change  was  made?'' 
And  he  answers:  **I  think  he  commenced  his  employment  after 
the  change  was  made;  my  recollection  is  he  commenced  April 
1,  but  I  am  not  sure  about  it.  If  he  went  to  work  before,  he 
continued  right  along,  but  I  think  his  actual  work  commenced 
April  1,  or  about  that  time.''  The  new  company  was  incorpo- 
rated on  March  29.  And  he  is  asked:  **You  knew  of  his  being 
paid,  did  you?''  And  he  answered:  ''All  of  our  help  was 
paid."  *'Who  had  the  entire  management  of  the  New  Jersey 
corporation  after  that  time?"  Answer:  *'I  had  the  manage- 
ment of  it,  both  corporations,  the  old  and  the  new,-  under  the 
board  of  directors."  And  he  was  asked:  ''How  long  did  you 
continue  to  manage  the  affairs  of  the  new  corporation?"  An- 
swer: "Until  July  3,  1902."  That  is  when  Sutton  went  in. 
Then,  on  the  next  page  of  the  record,  he  is  asked  this:  "Was 
there  any  resolution  of  the  board  of  directors  pertaining  to 
that  contract  passed  before  you  executed  it?"  A.  "No,  sir, 
it  came  within  my  authority  to  make  sales,  and  all  that  sort  of 
thing." 

To  permit  the  New  Jersey  corporation  to  escape  liability  under 
this  contract,  it  seems  to  us,  would  be  working  a  fraud  upon  ]\Ir. 
Paul.  They  retained  him  in  their  employ;  they  recognized, 
adopted  and  ratified  his  contract  so  far  as  they  could  do  so  with- 
out saying  that  to  Paul  in  so  many  words.  They  paid  him.  lie 
did  his  work  and  nothing  was  said — no  notice  was  given  to  him 
that  any  change  was  made.  He  had  no  knowledge  nor  notice 
of  the  reorganization,  and  they  are  to  be  presumed  to  know  that 
— and  they  had  no  reason  to  suspect  that  he  knew  anythin*^ 
about  any  change  in  the  corporation.  To  permit  them  to  "take 
over,"  as  they  say,  and  go  through  the  formalities  of  taking  all 
of  the  property  of  every  kind  and  description  of  the  old  cor- 
pora ti(m  and  assume  no  liability  under  such  a  contract  as  that, 
elearlv  can  not  be  sustained.     We  think  the  evidence  tended 
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strongly  to  show,  and  so  far  bs  this  record  shows,  it  did  show 
that  the  New  Jersey  corporation  acknowledged  and  ratified  this 
contract. 

The  judgment  of  the  court  of  common  pleas,  in  our  opinion, 
was  erroneous,  and  will  therefore  be  reversed. 

Seney,  Johnson  &  Seney,  for  defendant  in  error. 


CONVEYANCE  OF  LAND  BY  PARENT  TO  CHILD. 

[Circuit  Court  of  Mahoning  County.] 

Samuel  A.  Cowden  v.  Hugh  T.  Cowden  et  al. 

Decided,  October  Term,  1905. 

Deed  of  Gift — Advancement — Deed  of  Purchase — Title — Consideration 
— Presumption — Grantor  and  Grantee — Ancestral  Property — Parol 
Evidence. 

1.  As  between  parent  and  child  a  deed  of  gift  from  the  former  \s  pre- 

sumed to  be  made  by  way  of  an  advancement,  and  the  burden  is 
upon  the  latter  to  show  the  contrary. 

2.  When  the  consideration  stated  in  a  deed  for  land  made  by  a  father 

to  a  daughter  is  one  dollar,  the  daughter  takes  the  land  as  pur- 
chaser, and  parol  evidence  is  not  admissible  to  show  that  the  con- 
sideration was  not  paid,  and  that  in  fact  the  consideration  was 
natural  love  and  alTection. 

Cook,  J.;  Burrows,  J.,  and  Laubie,  J.,  concur. 

This  action  is  for  the  partition  of  real  estate ;  and  the  question 
in  dispute  between  the  parties  relates  to  the  title  of  twenty-five- 
acres  of  land  sought  to  be  aparted. 

April  17,  1888,  Samuel  M.  Cowden,  now  deceased,  his  wife 
joining  with  him,  executed  and  delivered  to  his  daughter,  Julia 
C.  Lawrence,  a  deed  in  fee  simple  with  covenants  of  general 
warranty  for  the  twenty-five  acres.  The  consideration  expressed 
in  the  deed  is  **one  dollar  and  other  considerations  herein  ex- 
pressed." And  written  upon  the  margin  of  the  deed  is  **  Second 
consideration,"  **the  use  of  a  certain  lane  to  get  to  the  residue 
of  the  real  estate  of  the  grantor."  This  so-called  second  con- 
sideration is  of  no  importance  in  the  determination  of  the  ques- 
tions involved,  and  we  dismiss  it  without  further  comment. 
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At  the  time  of  the  execution  of  the  deed,  the  grantor  and  his 
wife  had  several  children,  who  are  still  living,  and  the  grantee 
had  a  husband  and  two  children,  who  are  also  still  living. 

The  claim  of  the  plaintiff  and  the  other  brothers  and  sisters 
of  Mrs.  Lawrence  is  that  this  deed  was  made  as  an  advancement 
upon  the  part  of  the  father  to  his  daughter,  and  that  she  should 
account  in  this  action  for  this  twenty-five  acres  in  the  division 
or  sale  of  the  residue  of  the  real  estate,  which  is  about  two 
hundred  and  ninety  acres. 

The  claims  of  Mrs.  Lawrence  are : 

First.  That  it  was  not  an  advancement,  never  so  intended, 
but  on  the  contrary  was  an  absolute  gift  upon  the  part  of  the 
father  to  her. 

Second.  That  the  consideration  expressed  in  the  deed  was 
a  valuable  one,  and  that  her  title  came  by  purchase,  and  that, 
therefore,  the  other  heirs  have  no  interest  in  the  twenty-five 
acres. 

We  do  not  propose  to  review  the  evidence,  as  the  conclusion 
at  which  we  have  arrived  makes  it  unnecessary  except  to  say 
that  we  are  not  informed  whether  or  not  the  one  dollar  was 
paid,  there  being  no  evidence  upon  that  question. 

If  we  treat  this  deed  as  a  deed  of  gift  made  upon  the  con- 
sideration of  love  and  affection,  the  first  question  that  arises  is, 
upon  whom  does  the  burden  of  proof  rest  to  show  whether  it 
was  an  advancement  or  not? 

In  the  American  &  English  Encyclopedia  of  Law,  Volume  1 
pages  765  and  766,  the  text  reads: 

'*A  voluntary  conveyance  of  land  from  father  to  child,  ex- 
pressed in  the  deed  to  be  in  consideration  of  love  and  affection, 
is  presumed  to  be  an  advancement.  The  same  is  true  of  a 
conveyance  to  the  child  by  an  outside  party,  the  consideration 
being  paid  by  the  father.    But  this  presumption  is  rebuttable." 

The  text  is  supported  by  many  authorities,  and  while  there 
are  some  decisions  to. the  contrary,  the  doctrine  of  the  text 
seems  to  be  the  better  holding. 

In  the  case  of  Trcmper  et  al  y.  Barton  et  al,  18  Ohio  Reports, 
418,  the  syllabus  reads: 
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**  Where  a  father  purchases  and  pays  for  land  and  directs  the 
conveyance  to  be  made  to  one  of  his  children,  the  presumption 
of  law  is  that  it  is  intended  as  an  advancement ;  but  this  presump- 
tion may  be  rebutted  by  proof. ' ' 

Although  at  that  time  the  ^syllabus  was  not  the  law  of  the 
case,  it  is  supported  by  the  opinion  of  Chief  Justice  Hitchcock, 
who  does  not  declare  it  to  be  a  '* presumption  of  law"  as  stated 
in  the  syllabus,  but  a  presumption  of  fact. 

It  will  be  observed,  however,  that  the  consideration  of  this 
deed  does  not  purport  to  be  for  natural  love  and  affection,  but 
for  one  dollar.  Although  natural  justice  to  all  the  children 
would  seem  to  dictate  that  the  property  of  the  father  should  be 
divided  equally  among  them,  yet  we  are  fully  persuaded  from 
the  evidence  that  he  intended  ]\Irs.  Lawrence  to  have  the  twenty- 
five  acre  tract  in  addition  to  what  she  would  be  entitled  to  at 
his  death,  dying  intestate. 

The  next  question  is:  What  effect  shall  be  given  to  a  deed 
of  this  character  from  a  father  to  a  daughter  that  expresses  a 
consideration  of  one  dollar?  Is  it  a  deed  of  gift,  or  does  the 
grantee  take  the  land  by  purchase  ?  If  a  deed  of  purchase,  then 
no  question  of  ** advancement"  is  involved. 

A  conveyance  upon  a  valuable  consideration,  as  between  the 
parties  and  their  representatives,  makes  the  conveyance  one  of 
purchase,  while  a  deed  of  gift  from  an  ancestor  creates  a  differ- 
ent estate  in  the  grantee.  In  the  latter  case,  the  land  is  an- 
cestral property  subject  to  a  certain  line  of  descent;  in  the 
former  it  is  not  ancestral  property,  and  the  line  of  descent  is 
different  by  statute. 

In  this  case,  if  it  is  a  deed  of  gift,  in  the  event  of  the  death 
of  Mrs.  Lawrence  and  the  two  children  before  the  death  of  the 
husband,  then  the  tract  of  land  would  go  to  the  husband  for 
life,  the  remainder  to  her  heirs;  if  a  deed  of  purchase,  the  land 
would  go  to  the  husband  and  his  heirs  absolutely. 

What  character  of  title,  then,  does  a  mere  nominal  considera- 
tion of  one  dollar  expressed  in  the  deed,  as  between  the  parties 
and  their  representatives,  create  in  the  absence  of  fraud  and 
where  the  rights  of  third  parties  are  not  involved. 
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There  is  great  contrariety  of  decisions  in  the  different  states 
npon  this  section.  In  Hatch  v.  Straight,  3  Conn.,  31  (8  Ameri- 
can Decisions,  152),  it  was  held: 

**A  deed  from  a  parent  to  a  child  in  consideration  of  love 
and  affection  is  presumed  to  be.  an  advancement.  Thouprh  this 
presumption  may  be  rebutted,  yet  in  a  deed  of  lands  from  a 
father  to  a  son,  in  consideration  of  love  and  affection,  and  the 
further  consideration  expressed  of  five  dollars,  will  not  be  suffi- 
cient to  rebut  the  presumption." 

Chief  Justice  Hosmer,  in  the  opinion,  says: 

*'This  brings  me  to  the  principal  question  in  the  case,  which 
is,  whether  anything  appears  to  rebut  the  presumption  of  an 
advancement.  The  deed  to  Henry  A.  Straight  is  expressed  to 
be  'in  consideration  of  love  and  affection,  and  of  five  dollars.' 
It  would  be  ascribing  too  much  importance  to  this  nominal  con- 
sideration to  consider  it  as  repelling  the  proof  of  advanced  por- 
tion. The  principle  of  equity  on  this  construction  would  be 
almost  as  much  violated  as  if  the  consideration  had  been  purely 
voluntary.  Had  the  sum  received  by  the  grantor  been  a  cent 
merely,  it  would  be  serious  trifling  to  contend  that  the  nature 
and  effect  of  the  provision  was  changed  by  it.  Between  this 
sum  and  five  dollars,  the  four  hundredth  part  in  value  of  the 
property  conveyed,  there  is  no  material  difference." 

In  the  case  of  Meeker  v.  Meeker,  16  Conn.,  383,  it  was  held : 

*'When  a  deed  made  by  a  father  to  his  son  expressed  a  con- 
sideration of  two  thousand  dollars,  parol  evidence  was  admissi- 
ble to  show  that  no  money  was  really  paid  but  that  the  deed 
was  made  as  an  advancement  to  the  son."  Devlin  on  Deeds, 
Section  829. 

On  the  other  hand  it  is  stated  in  Devlin  on  Deeds,  Section 
810: 

**The  recital  in  the  deed  that  pecuniaiy  consideration  has 
been  paid  so  far  as  the  legal  effect  of  the  conveyance  as  a 
deed  of  bargain  and  sale  is  concerned,  is  conclusive.  By  this 
is  meant  simply  the  effect  of  the  deed  aside  from  any  question 
of  fraud." 

The  text  in  this  section  is  also  supported  by  many  decisions 
and  one  that  is  curious  would  be  interested  in  noticing  the 
directly  opposed  decisions  in  the  different  states. 
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With  the  law  so  differently  settled  in  the  different  states  the 
inquiry  naturally  is,  what  is  the  law  of  this  state  upon  the 
question  or  has  it  been  determined  at  all? 

We  are  not  unmindful  of  the  decisions  in  this  state  that  a 
deed  absolute  upon  its  face  may  be  shown  to  be  a  mortgage, 
or  that  a  grantee  holds  the  property  upon  an  express  trust ;  but 
this  is  put  expressly  upon  the  ground  that  it  would  be  fraud 
in  equity  for  the  grantee  to  claim  otherwise.  In  the  case  of 
Mathews  et  al  v.  Leaman  et  al,  24  0.  S.,  615,  which  is  the  lead- 
ing case  upon  the  question,  Judge  White,  in  the  opinion,  says : 

*'Our  statute  of  fraud  omits  the  seventh,  eighth  and  ninth 
sections  in  relation  to  trusts  contained  in  the  English  statute. 
We  do  not  deem  it  necessary  now  to  consider  the  effect  of  such 
omission.  The  fourth  section  of  our  statute  is  taken  from  the 
third  section  of  the  English  statute,  and  in  terms  has  reference 
to  the  assigning  or  granting  of  legal  interests. 

**The  fifth  section  of  our  statute  corresponds  with  the  fourth 
section  of  the  English  statute,  and  prohibits  the  bringing  of 
actions  in  the  cases  specified.  Although  equitable  rights  and 
suits  in  equity  are  not  named,  courts  of  equity  equally  with 
courts  of  law  are  bound  by  the  statute,  in  so  far  as  it  is  appli- 
cable to  the  peculiar  jurisdiction  exercised  by  those  churts. 

'*  Fraud,  and  in  the  absence  of  any  other  adequate  remedy, 
is  one  of  the  principal  grounds  of  equity  jurisdiction;  and  the 
doctrines  of  courts  of  equity,  in  regard  to  trusts,  grow  largely  out 
of  fraud  expressed  or  implied." 

It  is  said,  ** fraud  in  equity  is  an  exception  to  every  rule"; 
and  the  principle  has  often  been  announced  by  courts  of  equity, 
that  the  statute  of  frauds  was  not  made  to  cover  fraud. 

In  the  present  case,  the  trust  does  not  arise  on  the  mere 
agreement,  but  on  the  conveyance  of  the  property  for  which  the 
trust  assumed  was  the  sole  consideration.  The  trust  is  not  raised 
so  much  because  of  the  fraud  in  the  original  acquisition  of  the 
property  as  in  the  subs.e(|uent  refusal  to  execute  the  trust.  Page 
V.  Page,  8  N.  H.,  194;  Tif.  &  B.  Tr.,  189.  As  said  by  Bell,  j., 
in  Morey  v.  Ilerrick,  18  Penn.  St.,  128 : 

**The  attempted  denial  of  the  confidence  is  such  a  fraud  as 
will  operate  to  convert  the  purchaser  into  a  trustee  ex  malificio. '  * 

The  result  of  the  rule  does  not  apply  in  a  case  of  this  charac- 
ter.    This  is  a  case  where  it  is  proposed  to  change  the  express 
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and  absolute  provisions  of  the  deed,  and  not  a  case  to  prevent  a 
fraud  from  being  perpetrated  by  the  vendee,  occupying  a  posi- 
tion of  confidence. 

There  is  no  question  of  fraud  involved  in  the  case.  The  vendor 
stamped  upon  the  deed  by  the  stipulation  of  the  receipt  of  one 
dollar  that  it  was  a  bargain  and  sale,  a  deed  of  purchase  and  not 
a  deed  of  gift,  and  the  grantee  so  accepted  it.  To  permit  it 
now  to  be  changed  or  modified  as  proposed  by  parol  would  be  to 
change  and  contradict  the  deed,  and  not  to  enforce  a  rule  pre- 
venting the  vendee  from  committing  a  fraud*  by  holding  that 
which  in  good  conscience  she  is  not  entitled  to. 

However,  is  the  direct  question  we  have  under  consideration 
an  open  one  in  this  state?  If  not,  then  it  is  useless  to  take 
further  time  to  discuss  it:  and  we  are  of  opinion  that  it  is  not 
an  open  one. 

In  the  case  of  Brown  v.  Whahy  ct  al,  58  0.  S.,  654,  it  is  held : 

**A  deed  of  real  estate  from  a  father  and  mother  to  their 
daughter  *in  consideration  of  our  love  and  alTection  for  our 
daughter,  and  in  consideration  of  the  dutiful  obedience  and 
faithful  services  to  us  of  our  daughter,  and  in  further  considera- 
tion of  one  dollar  to  us  in  hand  paid  by  our  said  daughter'  is 
not  a  deed  of  gift,  and  the  title  acquired  under  such  deed  comes 
to  the  daughter,  not  by  deed  of  gift  but  by  purchase.'* 

Chief  Justice  Burket,  in  the  opinion,  after  setting  forth  that 
under  our  statute,  providing,  as  to  deeds  of  gifts,  **  regard  is 
had  to  the  title,  which  means  the  legal  title  and  not  an  equitable 
title,"  says: 

**  Looking  now  at  the  deed  in  question  in  this  case,  and  hav- 
ing regard  to  the  legal  title,  uninfluenced  by  equity,  did  the 
title  come  to  Cinderella  by  deed  of  gift  or  by  purchase.  The 
deed  says,  that  the  consideration  was  love  and  affection  for  the 
daughter.  If  this  was  all,  it  would  clearly  be  a  deed  of  gift. 
But  the  deed  further  recites,  that  it  is  in  consideration  of  the 
dutiful  obedience  and  faithful  services  to  us  of  our  said  daugh- 
ter, and  in  further  consideration  of  one  dollar,  to  us  in  hand  paid 
by  our  said  daughter.  Standing  alone,  these  considerations  of 
obedience,  services  and  one  dollar,  would  clearly  make  the  title 
one  by  purchase.  How,  then,  shall  it  be  solved  when  the  con- 
siderations are  thus  mixed?  The  title  came  either  by  deed  of 
gift  or  purchase.    It  could  not  come  by  both;  and  legally  speak- 
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ing,  it  could  not  come  partly  by  deed  of  gift  and  partly  by 
purchase.  The  law  as  above  quoted  from  Walker  solves  the 
question.  He  says,  that  to  make  ancestral  property — title  by 
deed  of  gift — there  must  be  no  other  consideration  than  that  of 
blood.  Here  there  are  other  and  additional  consideration,  and 
therefore  the  title  came  not  by  deed  of  gift.  As  the  title  came 
not  by  deed  of  gift,  it  came  by  purchase,  and  at  the  death  of 
Cinderella  passed  to  and  vested  in  her  husband,  the  plaintiff 
in  error,  in  fee. 

**The  dutiful  obedience  and  faithful  services  of  the  daughter 
may  have  been  rendered  under  such  circumstances  as  to  create 
no  legal  obligation  against  her  father  to  pay  for  the  same  even 
though  of  great  value  to  him ;  yet  when  he  voluntarily  recognized 
their  value  by  making  them  the  consideration,  in  part  at  least, 
for  the  conveyance  of  a  tract  of  land,  he  could  not  after  the 
contract,  as  evidenced  by  the  deed,  was  executed,  and  the  deed 
delivered,  annul  the  same  by  pleading  that  he  was  not  legally 
bound  to  compensate  her.  He  might  well  have  interposed  such 
plea  while  the  matter  was  executory,  but  after  being  fully  exe- 
cuted, such  plea  can  avail  nothing.  What  he  could  not  do  while 
living,  his  heirs  can  not  do  after  his  death.  They  stand  in  his 
shoes. 

**  Moreover,  the  consideration  of  one  dollar  alone  is  sufficient 
to  support  the  deed  as  between  the  parties,  and  to  give  it  the 
character  of  being  upon  a  valuable  consideration,  as  contradis- 
tinguished from  a  good  consideration.** 

In  the  case  of  Groves  et  al  v.  Groves,  65  0.  S.,  442,  it  was  held: 

**  Where  the  consideration  expressed  in  a  deed  of  conveyance 
is  a  valuable  one,  the  title  comes  by  purchase,  and  it  is  not 
competent  to  show  by  parol  that  in  fact  the  title  came  by  deed 
of  gift,  and  thereby  changed  the  line  of  descent.'' 

In  this  case  the  deed  was  from  a  father  to  his  son.  It  recited 
as  the  consideration  the  sum  of  $9,165,  and  acknowledged  receipt 
of  the  same;  but  in  fact  no  consideration  whatever  was  paid, 
and  the  deed  was  a  mere  gift  from  the  father  to  the  son.  The 
heirs  proposed  to  show  that  fact  by  parol,  hut  the  court  held 
it  could  not  be  done. 

In  the  opinion.  Judge  Burket,  says: 

'*In  this  case  the  deed  expresses  a  money  consideration,  and 
the  title  is,  therefore,  on  the  face  of  the  deed  a  title  by  puchase. 
The  brother  and  sister  of  the  grantee  now  seek  to  change  the 
character  so  impressed  upon  the  title  by  the  grantor  and  grantee, 
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and  to  impress  a  new  character  thereon,  that  of  a  deed  of  gift. 
They  stand  as  heirs,  and  seek  to  take  by  inheritance.  They  pay 
nothing,  and  are  what  are  known  in  sxich  cases  as  volunteers. 
They  are,  therefore,  bound  by  the  acts  of  their  ancestors  in 
relation  to  the  property  which  they  seek  to  inherit.  *The  gen- 
eral rule  is  that  all  parties  to  a  deed  are  bound  by  the  recitals 
therein,  and  they  operate  as  an  estoppel,  and  bind  both  parties 
and  privies  in  blood,  in  estate  and  in  law. '    4  Kent,  523. 

**The  same  was  held  by  this  couft  in  Patterson  v.  Lamson,  45 
Ohio  St.,  77.  The  character  so  impressed  upon  the  title  by 
the  parties  to  the  deed  adheres  to  that  title,  becomes  a  part  of 
the  inheritance,  and  the  heirs  are  bound  thereby;  and  they  can 
not  take  from  the  title  a  character  which  it  has,  nor  give  to  it 
a  character  which  it  has  not.  To  do  so  would  be  to  vary  and 
contradict  the  deed  by  parol,  and  this  can  not  be  done.  It  has 
often  been  held  in  this  state,  and  elsewhere,  that  when  a  valua- 
ble consideration  is  expressed  in  a  deed,  it  is  not  competent  to 
show  by  parol  that  the  deed  is  founded  upon  a  good  considera- 
tion; and  that  when  a  good  consideration  is  expressed  it  can 
not  be  shown  by  parol  that  the  consideration  was  a  valuable 
one.  Vail  v.  McMillan,  17  Ohio  St.,  617;  Burrage  v.  Beardsley, 
16  Ohio,  438;  Steele  v.  Worthington,  2  Ohio,  182;  Walker's 
American  Law,  445. 

**But  while  it  is  true  that  the  nature  of  the  consideration, 
whether  good  or  valuable,  can  not  be  changed  by  parol,  it  is 
equally  true  that  a  different  consideration  from  that  expressetl 
may  be  shown,  if  not  inconsistent  with,  or  repugnant  to,  the 
expressed  consideration.  Thus  it  may  be  shown  in  favor  of 
creditors,  that  a  deed  founded  upon  an  expressed  valuable  con- 
sideration was  in  fact  without  any  consideration,  and  therefore 
liable  to  be  set  aside.  And  a  deed  founded  upon  a  good  con- 
sideration only,  will  usually  be  set  aside  in  favor  of  previous 
creditors;  but  this  is  a  very  different  thing  from  proving  £ 
good  consideration  when  a  valuable  one  is  expressed,  and  there- 
by changing  the  line  of  descent. ' ' 

This  surely  should  be  the  true  construction.  As  a  question  of 
first  intention,  it  would  seem  as  if  there  could  not  be  two  opin- 
ions when  the  controversy  is  between  the  parties  or  their  privies. 
The  changing  of  the  consideration  from  a  valuable  one  to  a  good 
one,  or  from  a  good  consideration  to  a  valuable  one,  in  this 
state,  changes  the  character  of  the  estate  entirely ;  it  changes  the 
line  of  descent  of  the  land  conveyed,  which  is  a  very  important 
matter  in  the  deed.     Can  a  deed,  the  most  solemn  of  written 
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agreements,  as  to  such  an  important  matter  be  changed  by  parol  ? 
If  so,  then  why  may  not  any  written  contract  be  changed  and 
varied. 

A  decree  will  be  entered  that  Julia  C.  Lawrence  has  the  abso- 
lute title  to  the  twenty-five  acres  of  land,  and  the  plaintiff  and 
other  defendants,  her  brothers  and  sisters,  have  no  interest  in 
it  whatever. 

Murray  it  Koonce,  for  plaintiff. 

B.  F,  West  and  George  F.  Arrel,  for  defendants. 


CONDITIONS  PRECEDENT  OK  SUBSEQUENT  CONNECTED 

WITH  A  BEQUEST. 

[Circuit  Court  of  Cuyahoga  County.] 

Bertha  M.  Morley,  Administratrix  of  the  Estate  op  Thomas 

'M.  Morley,  Deceased,  v.  N.  S.  Calhoun,  Executor  op 
the  Estate  op  Harriet  M.  Talbot,  Deceased. 

Decided,  November  10,  1905. 

Verb  *'Pay**  Construed — Bequest  of  Personalty  upon  Condition — Does 
not  Faih  When — Motive  of  Testator — Words  and  Phrases. 

1.  The  verb  "pay"  usually  means  to  satisfy  In  money,  but  it  has  a 

much  wider  signification  and  includes  the  Ideas  of  satisfaction 
and  discharge  in  any  manner. 

2.  If  personal  property  is  bequeathed  upon  condition,  either  precedent 

or  subsequent,  which  becomes  impossible  of  performance  through 
no  fault  of  the  legatee,  the  legacy  does  not  fail  unless  it  appears 
that  the  performance  of  the  condition  was  the  controlling  motive 
for  making  the  bequest. 

Winch,  J.;  Marvin,  «I.,  and  Henry,  J.,  concur. 

Heard  on  appeal. 

On  the  21st  day  of  January,  1898,  Harriet  M.  Talbot  made 
her  will,  the  fourteenth  item  of  which  reads  as  follows: 

**I  give  and  bequeath  to  my  brother,  'fhomas  M.  Morley,  one 
black  walnut  bedroom  set,  with  mattress  and  pillows  going  with 
the  same,  and  in  case  he  shall  pay  to  me  or  my  estate  the  aadount 
of  a  note  which  I  liold  against  him,  I  give  and  bequeath  co  him 
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the  sum  of  $2,000,  the  same  as  to  my  other  brothers,  but  in 
ease  said  note  shall  not  be  paid  either  to  me  or  my  estate,  then 
the  bequest  to  him  of  said  bedroom  set  is  to  be  all  he  or  his  heirs 
are  to  receive  from  my  estate,  as  the  amount  he  no^  owes  mc 
is  more  than  his  reasonable  share  of  my  estate. '  * 

Thereafter,  on  the  28th  day  of  July,  1901,  Mrs.  Talbot  as- 
signed said  note  of  $2,000,  which  then,  with  accrued  interest, 
amounted  to  over  $4,000,  to  T.  D.  Morley  and  Mrs.  Lillis  R.  Nut- 
ting, her  nep'hew  and  niece,  children  of  her  brother  Thomas.  The 
nephew  paid  her  $200,  and  she  acknowledged  herself  indebted 
to  the  niece  in  the  sum  of  $200  for  nursing  which  it  was  agreed 
was  paid  by  said  assignment  of  the  note. 

On  the  23d  day  of  September,  1901,  the  neph  rw  and  niece, 
in  consideration  of  two  notes  executed  by  their  father,  each  for 
the  sum  of  $200,  and  one  payable  to  each  of  them,  acknowledged 
payment  of  said  note,  canceled  it  and  delivered  it  to  their 
father.  The  father  dying,  the  said  note  for  $200  was  paid  by 
the  father's  estate,  but  the  daughter's  note  was  never  paid.   * 

Thereafter  Harriet  M.  Talbot  died,  her  will  was  probated, 
and  thereupon  the  heirs  of  the  brother  Thomas  demanded  of  the 
executor  payment  of  the  legacy  of  $2,000  provided  for  in  said 
fourteenth  item  of  her  will.  The  executor  refused  to  pay  said 
legacy,  and  the  matter  is  here  on  appeal  for  direction  to  said 
executor  in  the  premises. 

The  reason  assigned  by  the  executor  for  his  refusal  to  pay 
the  legacy  is  that  it  is  upon  condition  that  the  brother  Thomas 
pay  testatrix,  or  her  estate,  said  note  of  $2,000;  that  the  com- 
dition  is  precedent  to  the  vesting  of  the  legacy,  was  never 
performed  and  therefore  the  heirs  of  Thomas  M.  Morley  are 
entitled  to  nothing  thereunder. 

m 

It  may  be  conceded  that  the  general  rule  is  that  a  condition 
precedent  must  be  literally  performed  before  an  estate  can  vest, 
and  that,  in  the  case  of  a  devise,  if  a  condition  becomes  im- 
possible to  be  performed,  even  through  the  act  of  the  testator 
and  without  the  fault  or  laches  of  the  devisee,  the  devise  fails. 

The  plaintiff  claims  that  the  devise  to  them  as  heirs  of  Thomas 
M.  Morley  under  the  fourteenth  item  of  the  will  of  Harriet  M. 
Talbot,  has  not  failed  for  three  reasons: 
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First.    Because  the  condition  was  practically  complied  with. 

It  is  urged  with  much  force  that  when  testatrix  assigned 
said  note  **for  value  received'*  to  the  children  of  Thomas  and 
they  accepted  from  him  his  notes  aggregating  $400  in  payment 
of  the  $2,000  note,  the  said  Thomas  M.  Morley  thus  paid  said 
note  to  his  sister  Harriet  M.  Talbot,  during  her  lifetime.  Con- 
fessedly, so  far  as  the  latter  was  concerned,  the  note  was  then 
paid;  she  could  not  thereafter  maintain  an  action  thereon,  nor 
is  it  claimed  that  her  executor  now  has  any  claim  based  upon 
said  note.  While  the  verb  **pay''  usually  means,  to  satisfy  in 
money,  in  ordinary  usage  it  has  a  much  wider  signification  and 
includes  the  ideas  of  satisfaction  and  discharge  in  any  manner. 
Marriner  v.  John  L.  Roper  Co.,  112  N.  C,  164. 

Second.  It  is  claimed  that,  as  the  condition  might  be  com- 
plied with  after  the  death  of  testatrix  and  simultaneously  with 
the  vesting  of  the  estate,  by  a  mere  balancing  of  the  legacy 
against  the  note,  that  the  condition  is  subsequent  and  not  prec- 
edent, and  that  the  law  is  that  in  the  case  of  conditions  subs^^- 
quent  the  impossibility  of  the  performance  of  the  condition  with- 
out fault  on  the  part  of  the  legatee,  discharges  the  condition 
and  the  bequest  becomes  absolute. 

It  is  conceded  that  such  is  the  law,  but  we  find  it  unnecessary 
to  determine  whether,  in  this  case,  we  have  a  condition  prece- 
dent or  subsequ'jnt,  for  we  base  our  conclusion  upon  the  third 
contention  of  plaintiff,  w^hich  we  think  decisive. 

Third.  It  is  contended  that  the  rule  as  to  conditions  prec- 
edent, as  claimed  by  defendant,  is  applicable  only  to  devises 
of  real  estate  and  not  to  bequests  of  personal  property,  and  that 
if  personal  property  is  bequeathed  upon  condition  which,  be- 
fore the  time  of  performance,  becomes  impossible  to  be  per- 
formed, the  property  vests  in  the  legatee  upon  the  death  of 
the  testator,  unless  it  appears  that  the  performance  of  the  con- 
dition was  the  controlling  motive  for  the  making  of  the  be- 
quest. 

This  statement  of  the  law  is  supported  by  the  weight  of  au- 
thority. 2  Redfield  on  Wills  (1st  Ed.),  Section  665;  1  Rop^r 
on  Legacies,  753;  2  Williams  on  Executors,  1128;  2  Jarman  on 
Wills,  853 ;  2  Underbill  on  Wills,  Section  489 ;  Oath  v.  Burton,  1 
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Beav.,  478;  Nunnery  v.  Carter,  58  N.  C,  370:  78  Am.  Dec,  231, 
and  note ;  Burdis  v.  Burdis,  96  Va.,  81 ;  70  Am.  St.,  825,  and  not« ; 
30  Am.  &  Eng.  Enc.  of  Law,  801. 

This  modification  of  the  harsh  common  law  rule  as  to  devises 
of  real  estate  upon  condition  precedent  was  first  adopted  from 
the  civil  law  by  the  ecclesiastioal  courts  of  England ;  it  has  been 
followed  by  courts  in  this  country,  and  we  believe  it  is  based 
upon  reason  and  the  dictates  of  equity. 

If  Mrs.  Talbot,  technically,  did  not  receive  payment  of  her 
note  from  her  brother  Thomas,  by  assigning  it  to  her  nephew 
and  niece,  by  whom  it  was  turned  over  to  him,  she  at  least  put 
it  out  of  his  power  to  comply  strictly  with  the  condition  annexed 
to  her  legacy  to  him,  and  waived  the  performance  of  said  condi- 
tion. There  is  nothing  in  the  will  indicating  that  the  perform- 
ance of  the  condition  was  the  controlling  motive  for  the  mak- 
ing of  the  bequest.  She  made  the  bequest  to  Thomas  because 
he  was  her  brother,  not  for  the  purpose  of  securing  the  payment 
of  the  note.  It  is  true  that  she  says  *  *  the  amount  he  now  owes 
me  is  more  than  his  reasonable  share  of  my  estate,"  and  she 
elsewhere  in  her  will  indicates  that  she  desires  her  brothers  to 
share  equally  in  what  she  might  leave,  but  her  controlling  mo- 
tive in  making  ant/  bequest  to  Thomas  was  her  love  for  him. 
Had  she  said  nothing  about  the  note  in  her  will  and  died  seized 
of  it,  the  law  would  have  applied  the  legacy  to  Thomas  upon 
his  indebtedness  to  the  estate. 

Finally,  we  are  not  disposed  to  give  to  the  word  *'pay"  the 
technical  and  strict  meaning  claimed  for  it  by  the  executor 
of  the  estate  of  Harriet  M.  Talbot.  It  was  manifestly  the  in- 
tention of  Mrs.  Talbot,  as  expressed  in  her  will,  if  her  brother 
Thomas  was  indebted  to  her  at  the  time  of  her  death  to  forgive 
$2,000  of  his  debt,  and  if  he  was  not  then  indebted  to  her,  to 
bequeath  to  him  the  sum  of  $2,000. 

As  neither  he  nor  his  estate  owed  testatrix  anything  at  the 
time  of  her  death,  we  think  the  bequest  should  be  paid,  and  th? 
prayer  of  the  petition  is  granted. 

Chapman  &  Howland,  for  plaintiff. 

Callioun  &  Gu4'nther,  for  defendant. 
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ALLOWANCE  TO  EXECUTOR.  FOR  SUCCESSFUL  DEFENSE 

OF  WILL. 

[Circuit  Court  of  Hamilton  County.] 
William  J.  Weir  et  al  v.  Eliza  Weir,  Executrix. 

Decided,  January  10,  1906. 

Wills — When  Expense  Incurred  in  Defense  of — May  he  Charged 
Against  Estate — Casting  the  Burden  upon  a  Legatee — Executor — 
In  Dual  Capacity. 

1.  Whether    an    executor    can  be   allowed    credit    in  his    account  for 

expenses  incurred  in  the  successful  defense  of  the  will  depends 
upon  the  circumstances  of  each  particular  case. 

2.  In  a  case  where  the  attack  on  the  will  was  chiefly  due  to  the  fact 

that  a  large  special  bequest  was  made  to  the  executor,  such  an 
allowance  is  not  permissible,  the  hardship  cast  upon  the  legatee 
in  making  the  defense  against  an  attack  which  was  perhaps  not 
justified  being  only  one  of  the  burdens  incident  to  the  acqui- 
sition and  ownership  of  property. 

Jelke,  J.;  Swing,  J.,  and  Giffen,  J.,  concur. 

■ 

This  cause  comes  into  this  court  on  error  to  an  order  of  the 
court  of  common  pleas  adjusting  the  account  of  Elizabeth  Weir, 
executrix,  under  the  will  of  her  mother,  Elizabeth  Weir,  de- 
ceased, and  a  determination  of  the  propriety  of  certain  charges 
therein  for  counsel  fees  paid  in  the  administration  of  said  estate, 
particularly  as  to  the  item  of  twelve  hundred  dollars  ($1,200) 
allowed  to  said  executrix  as  having  been  paid  to  her  lawyers 
for  the  successful  defense  in  an  action  to  contest  the  will  of 
the  testatrix,  Elizabeth  Weir,  deceased. 

No  question  is  here  made  as  to  the  value  of  eounsers  services 
or  the  amount  allowed  in  payment  thereof,  but  it  is  contended 
that  no  allowance  can  properly  be  made  to  the  executrix  in  this 
case  ior  defending  the  will.  In  7  0.  S.,  at  page  143,  The  Execu- 
tors of  Andrews,  deceased,  v.  His  Administrators,  the  syllabus 
is  as  follows: 

**An  executor  is  not  bound  to  assume  the  burden  of  the  de- 
fense of  a  contest  of  the  will  by  the  heirs  at  law,  but  may 
properly  throw  the  same  upon  the  legatees  or  devisees. 
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**The  executor  is  not  entitled,  when  the  will  is  adjudged  in- 
valid, to  charge  the  estate,  in  his  settlement  account,  with  the 
expense  of  maintaining  such  defense. ' ' 

This  case  was  cited  and  approved  in  the  case  of  McArthur  v. 
Scott,  in  the  113th  U.  S.,  399. 

It  is  contended  that  the  converse  of  the  above  rule  must  be 
true,  and  that  when  the  will  is  sustained  the  executrix  is  en- 
titled in  settling  her  account  to  charge  the  estate  with  the  ex- 
pense of  maintaining  such  defense.  This  proposition  so  con- 
tended for  is  not  universally  true.  It  may  or  may  not  be  true, 
dependent  upon  the  circumstances  of  each  particular  case.  While 
an  executor  is  not  bound  to  assume  the  defense  of  a  contest 
of  the  will,  he  may  do  so,  and  where  done  in  a  disinterested 
effort  to  maintain  the  will  and  preserve  the  trust  therein  created 
and  to  effectuate  the  intention  of  the  testator  as  declared  in 
what  is  found  truly  to  be  his  last  will  and  testament,  a  court 
of  chancery  may  allow  the  executor  credit  in  his  account  for  his 
expenses  incurred  in  defending  such  will.  This  would  be  par- 
ticularly true  where  the  legatees  or  beneficiaries  under  the  will 
were  children,  or  were  so  numerous  or  so  distantly  removed  that 
they  could  not  well  assume  the  burden  of  defense  individually 
on  their  own  accounts,  but  said  defense  could  better  be  made 
for  all  interested  and  taking  under  the  will  by  a  common  repre- 
sentative in  the  person  of  the  executor. 

Does  the  case  at  bar  present  circumstances  where  the  execu- 
trix could  .or  should,  at  the  expense  of  the  estate,  assume  the 
defense  of  the  will.  It  is  true  that  the  will  was  sustained. 
An  examination  of  the  will  and  the  subsequent  contest,  how- 
ever, discloses  that  the  special  objection  to  such  will  and  the 
item  which  invited  attack  was  a  special  legacy  of  twelve  thou- 
sand dollars  left  to  the  said  Elizabeth  Weir,  who  was  also  made 
executrix.  Had  the  executor  named  in  said  will  been  some 
trust  company,  or  some  disinterested  stranger,  would  not  such 
stranger  executor  have  felt  that  the  burden  of  sustaining  this 
will  should  fall  upon  and  be  borne  by  the  legatee  especially  in- 
terested in  having  said  will  sustained?  On  the  other  hand, 
it  may  well  be  said  that  the  intention  of  the  testatrix,  as  ex- 
pressed in  said  will,  having  been  vindicated,  the  legatee  should 
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receive  the  legacy  therein  provided  without  being  mulcted  for 
the  expense  of  defending  an  attack  which  proved  futile  and 
apparently  was  not  justified.  But  is  this  not  one  of  the  bur- 
dens incident  to  the  acquisition  and  ownership  of  any  and  all 
property?  Would  not  this  objection  lie  just  as  well  in  the 
mouth  of  any  successful  defendant  whose  property  rights  had 
been  assailed?  The  case  at  bar  has  another  element;  that  the 
executrix  is  likewise  the  legatee  whose  legacy  invited  the  attack. 
Chancery  always  insists  that  where  a  trustee's  duty  or  the  in- 
terest of  the  trust  estate  is  being  balanced  against  the  private 
individual  interests  of  such  trustee,  the  individual  interest  is 
to  yield,  and  all  doubts  and  uncertain  charges  are  to  be  re- 
solved in  favor  of  the  trust  estate.  If  Elizabeth  Weir,  execu- 
trix, had  abandoned  the  will  contest,  which  she  had  a  right  to 
do  under  the  law,  would  not  Elizabeth  Weir,  legatee,  have 
taken  it  up  and  have  made  in  her  own  interest  exactly  the  same 
defense  and  have  employed  the  same  counsel  and  have  incurred 
the  same  expenses  as  was  done  herein  ?  Is  there  not  an  element 
of  inequity  in  Elizabeth  Weir  defending  her  legacy  and  receiv- 
ing the  same  in  its  entirety  with  the  expense  of  this  defense 
charged  to  the  heirs  at  law  or  the  residuary  legatees  under 
the  will?  We  have  no  doubt  that  counsel  fully  earned  the  fee 
of  twelve  hundred  dollars  and  are  glad  that  its  payment  is  not 
dependent  upon  a  determination  of  this  question,  and  that  it 
is  merely  a  question  as  to  whether  it  should  come  out  of  the 
general  estate  or  out  of  Elizabeth  Weir's  legacy. 

We  are  of  opinion  that  the  equities  in  this  case  required  that 
this  fee  should  be  paid  by  Elizabeth  Weir,  individually,  and 
out  of  her  special  legacy.  The  court  below  erred  in  permitting 
her  to  charge  the  same  in  her  account  to  the  estate,  and  the 
judgment  is  reversed.  There  being  no  dispute  as  to  the  facts, 
and  this  determination  turning  purely  on  a  question  of  law, 
judgment  may  be  had  in  this  court  in  conformity  with  the 
above  conclusion. 

W.  A,  HickSf  for  plaintiff  in  error. 

Dempsey,  MoUon  <&  Vordenbcrg  and  Prescott  Smith,  contra. 
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POWER  OF  COURT  OVER  SENTENCE  AFTER  TERM. 

[Circuit  Court  of  Franklin  County.  1 

Frank  Schaefer  v.  State  op  Ohio.* 

Decided,  December,  1905. 

Criminal  Law — Judicial  Discretion — In  Suspending  or  Revoking  Sus- 
pension of  Sentence — Not  Impaired  by  Passing  of  Term. 

m  the  absence  of  statutory  enactments  to  the  contrary,  the  power  of  a 
police  Judge  to  revoke  the  suspension  of  a  sentence  on  his  own 
motion,  continues  after  the  term  In  which  It  was  pronounced. 

DusTiN,  J. ;  Wilson,  J.,  and  Sullivan,  J.,  concur. 

Error  to  Franklin  County  Common  Pleas  Court. 

It  has  been  established  in  Ohio  that  a  court  may,  in  indefinite 
terms,  suspend  the  execution  of  a  sentence  in  a  criminal  case 
{State  V.  Allen,  6S  Ohio  St.,  516).  We  think  it  follows  that  the 
same  judge  may  revoke  the  suspension,  on  his  own  motion,  at 
any  time  even  after  term. 

But  even  if  the  conditional  suspension  can  not  extend  beyond 
the  term,  the  sentence  is  not  thereby  invalidated  and  can  be 
carried  into  execution  at  any  time. 

The  views  of  Jud^e  Dillon  on  this  question,  in  the  Lee  case, 
seem  to  us  to  be  sound. 

The  judgment  of  the  common  pleas  court  is  therefore  af- 
firmed. 

C  D.  Satners,  for  plaintiff  in  error. 

J.  M.  Butler,  for  defendant  in  error. 

m 

•Affirming  In  Re  Clara  Lee,  3  N.  P.— N.  S.,  533. 
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DAMAGES  TO  RIPARIAN  OWNER  CAUSED  BY  THE  WASH 

FROM  BiIlNES. 

[Circuit  Court  of  Perry  County.] 
The  Upson  Coal  &  Mining  Company  v.  John  E.  Williams. 

Decided,  November  29,  1905. 

Damages — Measure  of  xohere  Land  is  Injured  or  Its  VaJue  Destroyed 
— Liability  for  Trespass — Where  Various  Parties  have  Contributed 
Thereto — Verdict  Dividing  the  Damages  among  Trespassers — Can 
^ot  be  Required,  When — Mines  and  Mining — Injury  from  Wcuh 
from  Mines-rSpedes  of  Appropriation — Loss  of  Rental  Value — 
Permanent   Depreciation — Evidence — Charge  of   Court, 

1.  The  measure  of  damages  to  a  riparian  owner,  caused  by  the  wash 

from  mines  poured  into  the  stream  above  him,  is  the  difference 
in  the  value  of  the  land  before  and  after  the  injury  occurred, 
and  not  the  depreciated  rental  value  from  the  date  of  the 
occurence  of  the  injury;  and  it  is  consequently  competent  tor  a 
plaintiff  in  such  a  case  to  prove  the  nature  and  extent  of  the 
injuries  complained  of  and  the  amount  of  loss  sustained. 

2.  Where  such  injury  is  caused  by  the  action  of  several  mine  owners 

acting  independently,  and  in  an  action  against  one  of  them  there 
is  no  effort  to  prove  the  amount  contributed  by  the  other  mines 
to  the  injury,  or  to  show  the  Jury  the  actual  injury  for  which  the 
defendant  alone  is  responsible,  the  Jury  can  not  be  required  to 
divide  the  amount  of  the  injury  equally  among  them,  and  return 
a  verdict  against  the  defendant  for  only  its  aliquot  part  thereof. 

3.  The  presumption  obtains  that  the  Jury  understood  the  charge  of 

the  court  and  applied  it  correctly;  and  where  a  Jury  find  in  a  case 
involving  a  species  of  appropriation  that  the  plaintiff's  land  was 
substantially  taken  from  him,  it  is  consonant  with  right  and 
Justice  for  the  court  to  charge  and  the  Jury  to  award  interest  on 
the  amount  of  damages  assessed  in  his  favor,  at  least  from  the 
time  he  demanded  redress. 

Taggart,  J. ;  NoRRis,  J.  (of  the  Tliird  Circuit  sitting  in  place 

of  Donahue,  J.),  and  McCarty,  J.,  concur. 

John  E.  Williams  brought  his  action  against  the  Upson  Coal 
&  Mining  Company  to  recover  for  damages  to  his  farm,  in  the 
court  of  common  pleas  of  the  county.  He  sets  forth  in  his 
petition  that  the  stream  which  flows  through  the  same  furnished 
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an  abundance  of  good  water  for  his  stock  and  farm;  that  the 
channel  thereof  was  of  sufficient  capacity  to  carry  the  water 
without  inundating  the  adjoining  fields ;  that  the  defendant  was 
the  owner  and  operating  mines  located  some  distance  above  and 
on  a  stream  or  ravine  that  found  its  outlet  thro\igh  plaintiff's 
lands;  that  the  slack  and  refuse  of  the  mines  were  so  placed 
that  in  times  of  rains  or  freshets  this  slack  and  refuse  was 
carried  down  and  filled  the  channel  of  the  stream  through  his 
lands,  and  caused  it  to  overflow  and  deposit  this  refuse  on  his 
lands,  and  to  such  an  extent  as  to  destroy  many  acres  of  his 
farm.  That  in  consequence  the  water  became  foul  and  unfit 
for  use.  For  the  injuries  complained  of  he  asks  damages  in 
the  sum  of  two  thousand  dollars. 

The  only  defenses  in  the  answer  of  the  defendant,  that  it  is 
necessary  to  refer  to,  are  the  ** first*'  and  ** third.''  The  ** first" 
is  a  general  denial.  In  the  ** third"  the  defendant,  after  aver- 
ring that  if  coal  slack  and  refuse  was  deposited  on  plaintiff's 
lands,  within  the  time  mentioned,  the  same  did  not  come  from 
defendant's  mines,  but  the  same  was  washed  into  the  stream 
flowing  through  plaintiff's  land,  by  its  tributaries.  That  there 
are  on  said  tributaries  eight  mines,  each  of  which  acting  for 
itself  contributed  to  causing  said  slack  to  find  its  way  into  said 
stream  on  plaintiff's  lands.  It  is  not  necessary  to  refer  more 
particularly  to  the  pleadings  herein.  A  verdict  was  returned 
for  the  sum  of  $1,017.95,  in  favor  of  the  plaintiff.  Judgment 
was  entered  on  the  verdict,  and  proceedings  in  error  are  now 
prosecuted  to  reverse  this  judgment. 

The  first  error  complained  of  by  plaintiff  in  error  is  the  ad- 
•mission  of  evidence.  The  following  fairly  exhibits  the  evidence 
which  was  admitted  and  which  it  is  claimed  was  erroneous  and 
prejudicial. 

**Q.  Now,  tell  us  what  was  the  fair  reasonable  market  value 
of  your  land  as  it  was,  up  until  the  4th  day  of  February,  1898  ? 

**A.  Well,  it  was  worth  in  my  opinion  about  $2,i00,  the 
whole  thing. 

'*Q.  Now,  Mr.  Williams,  tell  us  what  in  your  opinion  was 
the  fair  reasonable  market  value  of  that  Same  land  at  the  time 
you  commenced  this  action  (February  4th,  1902)  ? 

**A.     Well,  I  can  not  say  that  it  was  worth  more  than  $700. 
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**By  Mr.  Jones:  I  move  that  the  answers  fixing  values  be 
excluded  from  the  record,  for  the  reason  that  they  are  not  con- 
sistent with  the  rule  of  the  measure  of  damages. 

**  (Motion  overruled  by  the  court,  to  which  ruling  of  the 
coiirt  the  defendant  at  the  time  excepted.) " 

The  same  exception  is  taken  in  other  places  in  the  record,  to 
this  class  of  testimony. 

The  claim  of  counsel  for  plaintiff  in  error  is  that  the  true 
rule  of  the  measure  of  damages  is  not  the  difference  in  the 
market  value  before  the  injuries,  and  the  market  value  after*  the 
injuries  have  been  sustained.  But  the  recovery  is  limited  to 
the  rental  value  of  the  property  for  the  period  between  said 
two  dates. 

The  same  question  is  made  in  the  request  to  charge  the  jury. 
Request  No.  5,  which  was  refused,  is  as  follows : 

**The  court  says  to  you  that  it  is  not  the  rule  for  the  measure 
of  damages  in  this  case  to  take  the  value  of  the  land  just  before 
February  4th,  1898,  and  its  value  just  after  February  4th, 
1902,  and  find  the  difference  in  these  values,  as  the  amount  that 
plaintiff  should  recover;  but  the  true  rule  for  the  measure  of 
such  damages  is  the  rental  value  of  the  injured  land  for  the 
period  between  said  two  dates.'' 

That  the  plaintiff  is  entitled  to  recover  in  this  kind  of  a  case, 
for  the  class  of  injuries  complained  of,  we  have  the  authority 
of  the  case  of  The  Columbus  &  Hocking  Coal  and  Iron  Com- 
pany V.  Tucker,  48  Ohio  State,  41. 

But  this  case  does  not  instruct  us  to  the  true  rule  of  the 
amount  of  recovery.  It  is  not  stated  whether  the  plaintiff  is 
is  entitled  to  recover,  as  if  the  land  was  taken  by  an  appropria- 
tion proceeding,  should  the  proof  show  that  the  injury  was  per- 
manent, and  the  plaintiff  shows  that  he  is  deprived  of  any  use 
of  the  land,  and  consequent  injury  to  the  remainder  of  his  lands ; 
or,  whether  the  plaintiff,  not  being  deprived  of  the  title  of  any 
portion  of  his  lands,  but  only  the  beneficial  use  of  some  of  his 
land,  can  only  recover  for  the  loss  of  the  use  of  the  lands,  or  the 
fair  rental.  If  the  former  is  the  correct  rule,  then  the  admission 
of  the  evidence  was  right,  and  the  refusal  to  charge  was  proper. 
If  the  latter  is  the  rule  then  the  trial  court  was  in  error  in  both 
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respects.  There  is  proof  in  the  record  tending  to  show  that  the 
injury  to  plaintiff's  property  is  permanent;  that  he  is  perma- 
nently deprived  of  the  use  and  enjoyment  of  a  portion  of  his 
lands.  The  following  are  some  of  the  authorities  which  point 
out  the  distinction  between  a  recovery  of  the  rental  value,  and 
the  permanent  injury  or  difference  in  values: 

**In  an  action  to  recover  damages  by  the  overflow  of  land, 
whereby  the  owner  of  the  land  has  been  deprived  of  its  rise, 
the  measure  of  damages  is  the  fair  rental  value  of  the  land." 
City  of  Chicago  v.  Huerbcin,  85  Ills.,  594;  see  S pitman  v.  Navi- 
gation  Co.,  74  N.  C,  675. 

**If  the  overflow  caused  permanent  injury  to  the  premises, 
such  injury  may  also  be  considered  in  connection  with  the  reii- 
tal  value."  .South  Bend  v.  Baster,  67  Ind.,  228;  Willcy  v.  Hun- 
ter, 57  Vt.,  479. 

**In  an  action  to  recover  damages  for  the  unlawful  excava- 
tion and  removal  of  soil  from  the  premises  of  plaintiff,  the 
measure  of  damages  is  the  diminution  of  the  value  of  the  prop- 
erty and  not  the  cost  of  refilling."  Kant  v.  St.  Paul  Railroad, 
22 'Minn.,  118. 

**  Where  injury  is  done  to  property,  the  measure  of  damag^^s 
is  not  the  cost  of  restoring  it  to  its  original  condition,  where 
such  cost  may  exceed  its  value  or  the  actual  damage  sl]stain(^'l 
by  its  owner."  Harvey  v.  Mining  Co.,  1  Nev.,  538;  90  Am. 
Dec,  510. 

**The  true  measure  of  damages  in  cases  of  2)ermancnt  injury 
to  the  soil  is  the  difference  between  the  value  of  the  land  imme- 
diately before  the  injury,  and  its  value  immediately  after." 
Railway  Co.  v.  Hoyrett,  67  Tex.,  685. 

**In  an  action  for  damages  to  real  property  testimony  is  ad- 
missible to  show  the  exact  character  of  the  injury  suffered — 
whether  of  a  permanent  or  irreparable  nature  or  of  the  sort 
susceptible  of  repair,  so  that  the  property  may  be  restored  to 
its  original  condition.  If  the  testimony  shows  the  former  to 
be  the  nature  of  the  injury,  the  measure  of  damages  is  the 
difference  in  value  of  the  property  before  and  after  the  injury. 
If  an  injury  susceptible'  of  repair  has  been  done,  the  measure 
of  the  damages  is  the  reasonable  cost  of  restoration,  plus  the 
reasonable  compensation  for  any  loss  of  the  use  of  the  property 
between  the  times  of  injury  and  restoration,  unless  such  cost  ot 
restoration  exceeds  the  difference  in  values  of  the  property  be- 
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fore  and  after  the  injury,  in  which  case  the  diflference  in  values 
becomes  the  measure."  City  of  Cincinnati  v.  Wright,  2  N. 
P.— N.  S.,  53:  B.  Stroth  Brewing  Co.  v.  Schmitt,  1  C.  C— 
N.  S.,  177.    , 

It  was  contended  on  behalf  of  the  plaintiff,  that  the  injury 
to  his  land  was  permanent  and  that  much  of  his  land  was  ren- 
dered useless  and  destroyed  for  any  useful  purpose.  This  was 
denied  by  the  defendant,  and  testimony  w^as  addressed  to  their 
respective  claims.  The  court  gave  the  jury  the  following  in- 
structions respecting  this  branch  of  the  case: 

**If  you  find  from  the  evidence  that  the  plaintiff  is  entitled 
to  recover,  then  you  should  go  further  and  ascertain  from  the 
evidence  if  you  can,  whether  the  injury  to  plaintiff's  premises 
is  permanent  and  irreparable,  or  of  a  sort  susceptible  of  repair, 
so  that  the  property  may  be  restored  to, its  original  condition; 
and  if  you  believe  from  the  evidence  that  the  injury  is  perma- 
nent and  irreparable,  then  the  true  measure  of  damages  for 
the  permanent  injury  is  the  difference  in  values  of  the  property 
before  and  after  the  injury. 

**But  if  you  believe  from  the  evidence  that  the  injury  to 
plaintiff's  property  is  of  a  sort  susceptible  of  repair,  so  that 
the  property  may  be  restored  to  its  original  condition,  then  the 
true  measure  of  damages  is  the  reasonable  cost  of  restoration 
of  the  property  to  its  original  condition,  plus  a  reasonable 
compensation  for  any  loss  of  use  of  the  property  during  the 
time  actually  and  necessarily  required  to  repair  the  injury  and 
restore  the  land  to  its  original  condition. 

**But  if  you  believe  from  the  evidence,  that  the  reasonable 
cost  of  restoring  the  premises  to  their  original  condition  would 
exceed  the  difference  in  Aalue  of  the  property  before  and  after 
the  injury,  then  in  that  case  the  difference  in  values  of  the 
injury  becomes  the  true  measure  of  plaintiff's  damage.'' 

We  think,  from  the  authorities  cited  and  others  to  which  at- 
tention might  be  called,  that  the  court  stated  the  rules  substan- 
tially correct.  If  so,  it  was  material  on  behalf  of  the  plaintiff 
to  show  the  nature  and  extent  of  the  injuries  complained  of, 
and  the  amount  of  loss  sustained.  We  hold,  therefore,  that 
this  class  of  testimony,  was  properly  admitted,  and  the  instruc- 
tion asked  by  the  defendant  w^as  properly  refused. 

The  defendant  in  the  ** third"  defense  of  its  answer  alleges 
that  if  injury"  was  caused  by  coal  slack  and  refuse  from  coal 
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mines  to  plaintiff's  land,  that  then  at  least  eight  mines  besides 
the  mine  of  the  defendant,  each  one  of  said  mines  acting  for 
itself  and  independent  of  the  others,  contributed  toward  said 
damage  to  plaintiff's  land;  that  in  any  event  said  defendant 
is  not  liable  for  more  than  one-ninth  of  any  such  llama g3  since 
February  4th,  1898. 

At  the  close  of  the  testimony  the  defendant  requested  the 
court  to  give  to  the  jury  a  series  of  instructions,  all  of  which 
were  refused.  We  have  regarded  these  instructions  as  separate 
requests  or  such  of  them  as  can  be  so  regarded.  The  following 
are  requests  Nos.  1,  2,  3. 

First  Request.  **In  case  the  jury  should  find  from  the  evi- 
dence that  the  lands  of  plaintiff  described  in  the  petition  herein, 
have  been  damaged  by  coal  slack  and  coal  refuse,  from  the 
mines  of  defendant  any  time  after  February  4,  1898,  and  be- 
fore February  4,  1902,  the  court  instructs  you  that  the  true 
rule  of  the  measure  of  such  damages  is  the  plaintiff's  loss  of 
the  use  of  said  premises  for  said  period,  being  the  rental  value 
of  the  same,  provided  the  entire  use  is  destroyed,  but  in  case  it 
is  only  partially  destroyed  then  it  is  your  duty  to  ascertain 
what  has  been  the  amount  of  loss  sustained  by  said  plaintiff 
caused  by  the  descent  from  defendant's  mine  of  such  refuse 
upon  said  premises." 

Second  Request.  **  Should  the  jury  find  from  the  evidence 
that  the  lands  of  plaintiff  from  February  4,  1898,  to  February 
4,  1902,  have  been  damaged  by  the  descent  of  coal  slack  and 
coal  refuse  upon  them  from  the  several  mines  located  and 
operated  on  Monday  Creek  and  Shawnee  Run,  and  their  tribu- 
taries, then  the  court  instructs  you  to  ascertain  from  the  evi- 
dence, the  number  of  mines  acting  independently  and  each  for 
itself,  contributed  to  cause  said  injury  to  plaintiff's  land,  and 
the  court  further  says  to  you  that  in  the  absence  of  proof  as  to 
what  part  of  the  damages  was  caused  by  defendant's  mine,  the 
law  infers  that  all  the  mines  contributing  to  said  injury  con- 
tributed equally." 

Third  Request.  **In  view  of  the  foregoing  rules  of  the  law 
which  the  court  gives  you,  it  will  be  your  duty  to  ascertain  from 
the  evidence  whether  plaintiff's  lands  set  out  in  this  petition 
were  damaged  by  the  descent  of  coal  slack  and  coal  refuse  from 
February  4,  1898,  to  February  1,  1902,  from  the  mines  located 
and  operated  on  Shawnee  Run  and  ^londay  Creek,  and  their 
tributaries,  and  if  so  damaged  you  will  find  from  the  evidence  the 
amount  of  such  damage  by  the  rule  of  damage  the  court  has 
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already  given,  and  then  divide  said  sum,  the  amount  of  such 
damages,  into  as  many  parts  as  the  number  of  mines  that  con- 
tributed to  produce  said  injury  and  damages,  and  the  quotient 
will  be  the  damage  that  said  defendant  caused. ' ' 

We  do  not  think  this  series  of  requests  or  either  of  them 
embody  the  law  in  this  case.  Our  attention  is  directed  to  the 
cases  reported  in  the  33  Am.  Rep.,  pages  523  and  566,  and 
also  to  the  extensive  note  in  30  Am.  St.,  page  555,  and  other 
cases,  to  the  effect,  that  in  a  suit  at  law  one  mine  owner  is 
not  liable  for  the  injury  inflicted  by  another  mine  acting  sepa- 
rately and  wholly  independent,  ta  a  riparian  owner  whose  lands 
may  have  been  injured  by  the  descent  of  slack  and  mine  refuse 
from  the  mines. 

It  is  urged  that  this  trespass  falls  within  the  rule  of  trespas- 
sing animals  owned  by  different  persons  wherein  it  is  announced 
that  each  owner  is  liable  for  the  acts  of  his  own  animals  and  not 
liable  for  the  injuries  of  all  the  animals. 

An  examination  of  the  authorities  cited  in  the  American 
State  Report  distinctly  hold,  that  the  mine  owners  may  be 
jointly  restrained  from  continuing  the  acts  which  occasion  the 
injurJ^  The  cases  do  not  disclose  whether  there  is  any  thing  in 
the  procedure  in  the  states  of  Pennsylvania  and  Colorado  which 
would  limit  the  remedy  to  a  bill  in  equity  enjoining  and  re- 
straining the  act  which  caused  the  injury.  But  it  would  seem 
that  justice  at  least  requires  that  the  wrong  of  an  innocent  suf- 
ferer shall  be  redressed  without  reference  to  the  character  of 
the  action  prosecuted  under  our  reformed^  procedure. 

Besides  the  principle  involved  is  not  of  universal  acceptation. 

The  Supreme  Court  of  Indiana  in  the  case  of  Brady  v.  Ball, 
14  Ind.,  317,  followed  the  rule  adopted  by  the  trial  court  in 
this  case  in  his  charge  to  the  jury. 

In  the  case  of  Wilbur  v.  Hubbard,  35  Barb.,  303,  the  court 
says  that  in  cases  of  trespassing  animals  belonging  to  different 
persons,  and  it  is  impossible  to  show  the  exact  injury  done 
by  each,  the  jury  have  the  right  to  find  that  the  larger  and 
more  powerful  animals  did  the  most  damage. 

Even  the  case  cited  by  counsel  for  plaintiff  in  error  does  not 
support  the  requests  as  made. 
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In  an  action  by  a  land  owner  against  an  upper  owner  to  re- 
cover for  the  pollution  of  a  natural  stream  and  for  injury 
arising  from  a  deposit  of  debris  on  his  land,  the  upper  owner 
mny  prove  that  another  upper  owner  contributed  to  the  injury 
independent  of  his  own  acts,  and  thus  limit  the  amount  of  re- 
covery against  himself  for  the  actual  injury  inflicted  by  him. 
Coal  Company  v.  Hamilton,  100  Alabama,  252;  same  case,  46 
Am.  St.,  48. 

It  will  be  noted  that  the  '* third"  defense  simply  pleads  the 
facts  of  their  being  eight  other  mines  contributing  to  the  in- 
jury, if  any,  and  further  claims  that  the  defendant  is  liable 
for  only  a  certain  aliquot  part  of  the  damages,  to-wit,  the  one- 
ninth  part. 

The  requests  are  along  the  same  line.  There  was  no  effort 
made  by  the  defendant  to  prove  the  amount  that  the  other 
mines  contributed  to  the  injury,  or  to  show  to  the  jury  the 
actual  injury  for  which  the  defendant  alone  was  responsible.  The 
extent  of  the  operations  of  the  defendant's  mine  were  partially 
disclosed  on  cross-examination  of  some  of  the  defendant's  wit- 
nesses. But  the  defendant  remained  content,  after  proving  that 
there  were  eight  other  mines  which  probably  did  add  to  the 
volume  of  debris  cast  on  plaintiff's  lands.  This  would  have 
been  sufficient  if  the  position  of  counsel  in  this  court  is  correct, 
and  he  had  taken  the  same  position  in  the  court  of  common 
pleas.  y 

There  was  no  request  by  counsel  to  the  court  to  instruct  the 
jury  that  there  could  be  no  recovery  for  the  injuries  inflicted 
by  the  other  mines,  or  that  the  recovery  was  limited  to  the  actual 
injury  inflicted  by  the  defendant,  but  the  requests  proceeded 
on  the  idea  that  the  jury  shall  ascertain  the  amount  of  recovery 
and  then  divide  this  amount  so  ascertained  by  the  number  con- 
tributing to  the  injury  and  the  quotient  should  be  the  amount 
to  be  returned  by  the  jury  as  their  verdict. 

We  find  no  authority  thus  stating  the  rule.  If  the  defendant 
claimed  that  there  could  be  no  recovery  under  the  rule  involved, 
such  instructions  should  have  been  requested  .and  a  general  ex- 
ception to  the  charge  is  not  sufficient.  Railway  v.  Ritter,  67  0. 
S.,  53-64. 
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But  the  principle  contended  for  by  counsel  for  plaintiff  in 
error  has  not  received  the  approval  of  the  courts  of  this  state. 
In  the  case  of  Boyd  v.  Watt,  27  O.  S.,  259,  at  page  269,  the 
Supreme  Court  sanctions  the  following  as  a  correct  statement 
of  the  law: 

*'It  is  the  fact  that  they  all  united  in  the  wrongful  act,  or  set 
on  foot,  or  put  in  motion  the  agency  by  which  it  was  committed 
that  renders  them  jointly  liable  to  the  person  injured. 

''Persons  who  co-operate  in  an  act  directly  causing  injury 
are  jointly  liable  for  its  consequences,  if  they  act  in  concert,  or 
unite  in  causing  a  single  injury,  even  though  acting  independ- 
ently of  each  other." 

The  instructions  of  the  trial  judge  clearly  followed  the  rules 
laid  down  in  this  case  and  we  think  they  are  applicable  and 
correctly  given  in  his  charge  to  the  jury.  The  requests  as  asked 
were  properly  refused. 

The  trial  judge  in  his  charge  gave  the  following: 

**If  you  find  from  the  evidence  that  the  plaintiff  is  entitled 
to  recover  in  this  action,  he  is  entitled  to  receive  such  a  sum 
as  will  fairly  and  reasonably  compensate  him  fully  for  the 
damages  that  the  evidence  shows  that  he  has  sustained  (by 
reason  of  the  acts  of  the  defendant,  not  exceeding,  however, 
the  amount  asked  for  in  the  petition)  under  the  rules  given 
you  in  these  instructions,  with  interest  thereon  from  the  date 
of  the  filing  of  plaintiff's  petition. '' 

At  the  hearing  of  a  motion  for  a  new  trial,  the  defendant 
produced  the  foreman  of  the  jury  and  offered  to  prove  by  him 
that  the  amount  of  the  recovery  for  actual  damages  sustained 
by  the  plaintiff  as  found  by  the  jury  was  $850,  and  that  the 
remainder  of  the  verdict  as  retilrned,  to-wit,  $167.95,  was  in- 
terest. An  objection  being  made  the  court  excluded  this 
evidence  and  the  plaintiff  in  error  complains  of  this  action  by 
the  court. 

We  are  of  the  opinion  that  the  exclusion  of  this  testimony, 
even  if  erroneous,  was  not  prejudicial.  The  presumption  ob- 
tains that  the  jury  understood  the  charge  and  applied  it. 
Blashfield's  Instructions  to  Juries,  Sec.  376;  Davis  v.  The  State, 
25  Ohio  State,  369. 


302       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


Upson  CoaJ  &  Mining  Co.  v.  Williams.     [Vol.  VII.  N.  S. 

There  was  no  necessity  for  making  this  proof.  If  the  charge 
as  given  to  the  jury,  as  to  interest,  was  wrong,  the  question 
is  saved  to  the  defendant  by  the  exception  to  the  charge. 

In  the  authorities  cited  herein  will  be  found  the  grounds 
of  recovery  in  this  class  of  cases.  Where  the  injury  is  perma- 
nent the  courts  say  that  it  is  a  species  of  appropriation,  in  that 
it  deprives  the  owner  of  all  beneficial  use  of  his  land.  If  the 
plaintiff  was  deprived  of  his  property,  if  his  property  was 
substantially  taken  from  him,  it  would  seem  consonant  with 
right  and  justice  that  he  should  have  interest  at  least  from 
the  time  he  demanded  redress.  And  we  think  the  courts  even 
accorded  him  more  than  this. 

The  charge  is  justified  in  the  following  cases:  Cincinnati  v. 
Whetstone,  47  0.  S.,  196;  Railroad  v.  Cobb,  35  O.  S.,  94;  RaU- 
road  V.  Schvltz,  43  O.  S.,  270-275. 

Finding  no  error  in  the  record  to  the  prejudice  of  the  plaint- 
iff in  error,  the  judgment  of  the  court  of  common  pleas  will 
be  affirmed  at  the  cost  of  the  plaintiff  in  error.  Judgment 
for  costs,  cause  remanded  for  execution;  exceptions  on  behalf 
of  plaintiff  in  error  will  be  entered. 

J.  B.  Jones,  for  plaintiff  in  error.  , 

T.  D.  Price  and  Donohue  cfc  Spencer,  for  defendant  in  error. 
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PAYMENT  BY  A  WORTHLESS  ORDER. 

[Circuit  Court  of  Ottawa  County.] 

J.  Welleb  Co.  V.  Washington  Gordon  &  Co.* 

Decided,  January,  1903. 

Payment — Where  made  by  a  Worthless  Order,  Check  or  Other  Paper — 
Not  Absolute,  Unless — Burden  of  Proof  as  to  Acceptance — Re- 
turn of  Worthless  Paper  not  Necessary — Presumption  as  to  Writ- 
ten Contract. 

1.  The  giving -of  an  order,  check  or  other  paper  in  payment  of  a  debt, 

and  fts  acceptance  in  due  course  of  business,  does  not  constitute 
absolute  payment  in  the  event  the  paper  proves  worthless,  unless 
it  clearly  appears  that  the  paper  was  accepted  in  satisfaction  and 
without  regard  to  its  proving  to  be  of  the  value  for  which  it  is 
accepted;  and  the  burden  is  upon  the  party  making  the  payment 
to  show  that  it  was  thus  accepted. 

2.  Where,  in  awarding  a  contract  for  the  construction  of  a  factory, 

the  owners  specify  that  the  contractor  shall  accept  in  part  pay- 
ment an  order  on  a  citizens'  committee  for  a  sum  supposed  to 
have  been  subscribed  to  secure  the  location  of  the  factory  at  that 
place,  and  the  contractor  marks  the  letter  embodying  the  contract 
''accepted,"  but  it  afterward  develops  that  no  citizens'  committee 
was  appointed  and  no  money  was  raised,  the  order  can  not  be 
considered  as  absolute  payment,  and  the  tender  back  of  the  order 
not  a  prerequisite  to  the  bringing  of  suit  for  the  amount  due 
thereon. 

Hull,  J. ;  Haynes,  J.,  and  Parker,  J.,  concur. 

Error  to  the  Court  of  Common  Pleas  of  Ottawa  County. 

The  defendant  in  error  was  the  plaintiff  below  and  brought 
its  action  against  the  J.  Weller  Company,  to  recover  $700,  with 
interest,  which  it  claimed  the  J.  Weller  Company  owed  it,  as  a 
balance  due  for  furnishing  the  material  and  constructing  a  cer- 
tain building  in  the  village  of  Oak  Harbor,  Ottawa  county. 
The  contract  was  made  by  correspondence,  and  is  set  forth  in 
the  petition.  The  answer  admits  the  correspondence  as  set 
forth  in  the  petition;  but  avers  that  thd  $700  was  fully  paid. by 

•Affirmed  without  report,  The  J.  Weller  Co.  v.  Washington  Gordon 
et  ah  70  O.  8.,  489. 
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transferring  to  Gordon  &  Company  a  certain  order  for  $700 
on  the  '* citizens  committee,"  so  called,  of  Oak  Harbor.  That 
order  was  given  by  the  J.  Weller  Company  to  Washington 
Gordon  &  Company;  and  the  question  in  the  case  is  whether 
it  was  accepted  under  the  contract,  by  Gordon  &  Company, 
as  payment  of  $700,  or  whether  that  was  only  conditional,  and 
payment  not  having  been. made  of  the  order  and  there  being  no 
funds  wherewith  to  pay  it,  whether  Gordon  &  Company  had 
the  right  to  sue  for  and  recover  the  $700.  There  are  also  some 
questions  made  in  the  case  as  to  the  admission  of  evidence,  and 
especially  as  to  the  admission  of  some  evidence  which,  it  is 
claimed,  varied  the  terms  of  the  written  contract  between  the 
parties. 

It  appears  from  the  record  that  the  J.  Weller  Company,  in 
the  year  1898,  had  built  a  building,  and  were  carrying  on  busi- 
ness in  Oak  Harbor.  They  were  conducting  a  pickling  factory, 
and,  in  1899,  they  contemplated  building  a  canning  factory 
and  desired  the  citizens  of  Oak  Harbor  to  contribute  toward  that 
enterprise,  and  a  meeting  was  held  at  which  were  present  several 
citizens,  just  how  many  does  not  appear,  and  one  of  the  membere 
of  the  J.  Weller  Company  was  also  present,  and  one  of  the  firm, 
Mr.  Kilmer,  of  Gordon  &  Company.  Mr.  Weller  stated  at  the 
meeting  that  they  would  build  a  canning  factory  if  the  citizens 
would  contribute  $700  toward  it.  No  formal  action  was  taken, 
but  several,  or  some  at  least,  of  those  present  stated  that  the 
sum  would  be  raised,  one  saying,  **We  will  raise  the  amount; 
there  will  be  no  doubt  about  it;"  another,  **We  will  raise  it." 
Similar  expressions  were  used  by  others,  and  a  committee  was 
appointed  to  solicit  subscriptions. 

Soon  after  that  Gordon  &  Company  solicited  from  the  Weller 
Company  the  contract  for  building  the  building  and  made  a 
bid  for  it  along  with  others,  and  the  correspondence  then  oc- 
curred between  the  parties  which  constitutes  the  contract  in 
this  case.  Gordon  &  Company  wrote  to  the  J.  Weller  Company, 
as  follows,  under  date  of  May  12,  1899: 

'  **Oak  Harbor,  Ohio,  May  12,  1899. 
**The  J.  Weller  Company,  Cincinnati,  Ohio. 
^'Gentlemen:    We  will  furnish  the  lumber  for  canning  fac- 
tory, as  per  bill  submitted  by  you,  for  $975.    We  will  furnish 
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lumber  for  erecting  building  complete  as  per  your  letter  of 
April  29,  for  $1,054.60,  and  will  erect  same  for  you,  furnishing 
everything  necessary  according  to  plans,  for  $415.  Respectfully 
submitted, 

**W.  Gordon  &  Co.'' 

On  the  following  day.  May  13,  the  J.  Weller  Co.  answered  that 
letter,  as  follows: 

**  Cincinnati,  Ohio,  May  13,  1898. 
''Messrs.  W.  Gordon  &  Co.,  Oak  Harbor,  Ohio. 

''Gentlemen:  Your  letter  of  the  twelfth  received  with  propo- 
sition to  furnish  the  lumber  and  erect  building  for  canning 
factory  at  Oak  Harbor,  Ohio,  according  to  the  plans  furnished 
you,  to-wit,  at  $1,469.60,  the  lumber  furnished  to  be  of  Norway 
pine,  and  flooring  to  the  building  to  be  two-inch  pine,  floor  for 
the  second  floor  to  be  one-inch  yellow  pine.  The  sliding  doors 
you  can  make  all  one  solid  seven-foot  sliding  doors  on  good  sub- 
stantial bam  rollers,  the  lumber  to  be  of  good  merchantable 
quality  and  the  work  to  be  done  in  good  workmanship  manner; 
we  are  to  furnish  windows  and  skylights  for  the  building  and 
you  are  to  put  them  in  the  building.  You  are  to  furnish  the 
sheeting  for  the  building  and  porches,  and  we  are  to  put  the 
gravel  pitch  roof  on  same.  The  foundation  or  piers  for  the 
building  must  be  set  in  the  ground  below  the  frost  level,  say 
two  and  one- third  feet,  and  to  be  not  less  than  two  feet  square  at 
the  base  and  to  project  above  the  level  of  the  ground ;  we  prefer 
the  piers  would  come  up  level  with  the  floor  of  the  building,  if 
you  can  do  so.  The  building  is  to  be  completed  by  July  1,  1899, 
unless  providential  circumstances  beyond  your  control  should 
interfere,  and  sooner  if  you  can  possibly  do  so,  for  every  day 
after  July  1,  you  are  to  pay  us  $15  per  day  until  the  building 
is  completed;  we  say  this  as  we  must  have  the  building  done 
by  this  time,  in  order  to  get  our  machinery  set  up  in  place. 

*'The  citizens  of  Oak  Harbor  are  to  contribute  $700  toward 
this  factory,  and  we  will  give  you  an  order  on  this  committee 
for  the  $700  and  in  addition  we  will  pay  you  the  balance  of  the 
$1,469.60,  which  will  be  $769.60,  in  cash  as  soon  as  the  building 
is  completed.  You  are  to  board  up  space  under  the  main  part 
of  building  and  to  erect  out-house   for  the  use  of  employes. 

**  Yours  truly, 
**TiTE  J.  Wei.ler  Co.,  J.  Weller,  Pres." 

This  letter  was  marked  *' accepted, ' '  or  had  stamped  upon  it 
the  word  *' accepted,*'  and  that  was  signed  by  Gordon  &  Com- 
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pany,  thus  making  the  contract  complete.  The  building  was 
constructed  according  to  the  contract,  and  after  that  the  J. 
Weller  Company  sent  Gordon  &  Company  a  cteck  for  $769.60, 
and  also  this  order: 


i  i  r 


Cincinnati,  Ohio,  August  7,  1899. 

The  Citizens  Committee  op  Oak  Harbor,  Ohio,  Oak  Har- 
bor, Ohio. 

''Gentlemen:  You  will  please  pay  to  Messrs.  Gordon  &  Com- 
pany the  sum  of  $700,  the  amount  pledged  by  your  committee 
on  completion  of  the  canning  factory  and  greatly  oblige, 

'*The  J.  Weller  Co.,  J.  Weller,  Pres," 

' '  Dictated  J.  W. 

After  receiving  this  order,  Gordon  &  Company,  through  its 
officers,  undertook  to  collect  it.  The  testimony  shows  that  there 
was  no  citizens  committee  that  had  any  funds  in  its  hands  for 
the  satisfaction  of  this  order.  The  only  committee  appointed 
was  one  to  solicit  subscriptions,  and  subscriptions  for  a  portion 
of  the  $700  were  made,  but  no  money  had  ever  been  turned 
over  to  the  committee.  Mr.  Kilmer,  of  Gordon  &  Company, 
called  on  Mr.  Gradolph,  the  mayor,  who  Vas  chairman  of  the 
citizens  meeting,  but  was  unable  to  ascertain  from  him,  or  in 
any  other  way,  that  there  was  any  such  fund.  As  a  matter  of 
fact,  there  was  at  that  time  no  money,  no  fund  of  any  kind  or 
in  any  amount,  out  of  which  to  satisfy  this  order.  The  evidence 
does  show  that  there  was  a  deposit  in  a  bank,  at  some  time,  of 
fifty  dollars — twenty-five  dollars  deposited  by  the  mayor  and 
twenty-five  dollars  by  someone  else  which  was  payable,  accord- 
ing to  the  testimony,  to  the  order  of  the  cashier  of  the  bank, 
but  nothing  could  be  collected  on  the  order.  Gordon  &  Com- 
pany, being  unable  to  collect  it,  or  any  part  of  it,  brought  this 
suit,  and,  in  the  court  below  recovered  a  verdict  and  judgment 
for  $700,  with  interest. 

It  is  claimed  by  the  plaintiff  in  error  that  under  this  state 
of  facts  Washington  Gordon  &  Company  accepted  this  order  in 
payment  and  full  satisfaction  of  the  $700 ;  that  no  recovery  can 
be  had.  In  the  trial  of  the  case,  Mr.  Kilmer  testified  over  the 
objection  of  the  J.  Weller  Company  that  at  the  time  the  J. 
Weller  Company's  letter  was  accepted,  Mr.  Kilmer  said  to  Mr. 
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Weller  that  they  wanted  them  to  collect  this  order;  that  if  it 
became  known  in  Oak  Harbor  that  such  a  contract  as  this  had 
been  made,  it  would  be  very  difficult  to  collect  this  money,  and 
that  Weller  promised  to  collect  it.  This  testimony  was  objected 
to  by  the  defendant  and  exceptions  taken  to  its  admission. 

We  are  inclined  to  the  opinion  that  this  testimony  ought  not 
to  have  been  admitted;  that  the  contract,  as  claimed  by  the  de- 
fendants, was  contained  in  the  correspondence;  that  this  talk 
that  occurred  between  Mr.  Kilmer  and  Mr.  Weller,  whatever  it 
was,  occurred  before  the  proposition  from  the  Weller  Co.  had 
been  accepted ;  and  that,  therefore,  it  could  not  be  shown.  What- 
ever the  contract  was,  whatever  the  parties  agreed  upon  is  pre- 
sumed and  conclusively  presumed  to  have  been  embodied  in  the 
written  contract,  and  the  parties  must  stand  or  fall  by  that.  In 
our  judgment  the  testimony  should  have  been  excluded. 

This  brings  us  to  a  consideration  of  the  question  as  to  whether 
under  the  written  contract,  made  as  stated  in  the  pleadings, 
this  order  was  accepted  as  a  payment  of  the  $700,  or  was  con- 
ditioned upon  the  $700  being  paid,  or  there  being  some  fund 
with  which  to  pay,  upon  presentation  of  the  order  by  Gordon 
&  Company.  It  is  claimed  by  the  plaintiff  in  error  that  this 
order  was  accepted  as  absolute  paym.ent  and  satisfaction  of  the 
amount. 

The  giving  of  an  order  or  check  or  other  paper  writing  under 
such  circumstances  is  not  absolute  payment,  as  we  understand 
it,  unless  it  is  shown  that  it  was  understood  and  agreed  by  the 
parties  to  be  accepted  as  payment.  It  is  true  that  a  party  may 
agree  to  accept  a  check  or  a  draft  or  an  order  in  payment  of  a 
debt,  or  as  a  consideration  for  work  or  for  goods,  and  if  he 
does  so,  he  is  bound  by  it,  as  he  would  be  in  any  other  case  of 
exchange  or  barter.  But  unless  it  is  understood  that  it  is  ac- 
cepted as  payment,  it  does  not  extinguish  the  debt  unless  the 
draft  or  check  or  order,  or  whatever  the  paper  may  be,  is  paid; 
the  party  accepting  it  is  bound  to  present  it  for  payment  and 
use  ordinary  diligence  to  collect  it.  So  that  the  question  here 
is,  whether  under  this  written  contract,  the  court  should  hold 
that  this  order  was  accepted  as  payment.  There  are  some  cases 
in  this  state  that  are  in  point  upon  this  question.     The  case 
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of  Taft  V.  ^Vildmany  15  Ohio,  123,  is  one.  This  was  a  case  where 
a  piece  of  land  was  sold  for  $800,  $400  in  cash  and  the  balance 
in  certificates  of  discharge  from  the  army,  which  entitled  the 
holder  to  a  certain  amount  of  land.  It  turned. out  that  the 
certificates  were  void.    The  court  say  in  the  syllabus : 


i  i  ni. 


To  rescind  the  contract  and  recover  back  the  consideration, 
a  thing  received  in  payment  of  no  value  need  not  be  returned  to 
the  defendant. 

*'If  A  sell  land  to  B  to  receive  payments  in  cash  and  certifi- 
cates of  discharge  from  the  army,  assigned  to  A,  he  may  sue 
for  the  original  consideration  quoad  hoc  those  certificates.'* 

One  point  made  in  the  case  at  bar  is  that  the  plaintiff  could 
not  recover  without  returning  the  order  that  had  been  given.  The 
case  of  Taft  v.  Wildman,  supra,  seems  to  determine  the  question 
that  if  the  order  was  in  fact  worthless,  it  need  not  be  returned 
before  the  suit  is  brought.  In  the  case  referred  to,  the  trial 
court  charged  the  jury,  as  appears  in  the  statement  of  the  case, 
that— 

(i*  •  «  -^  these  certificates  were  supposed  by  the  parties 
at  the  time  they  were  assigned,  to  convey  lands  or  to  transfer 
a  right  to  obtain  lands,  that  the  defendant  in  error  was  en- 
titled to  recover,  inasmuch  as  the  assignment  of  the  certificates 
was  made  void  by  the  laws  of  the  United  States,  and  vested  no 
interest  in  him ;  and  the  rule  of  damages  in  that  event  would  be 
$400,  the  amount  of  which  the  certificates  were  estimated  by 
the  parties,  with  the  interest  thereon ;  but  if  the  certificates  were 
received  by  the  defendant  in  error  under  an  agreement  that  he 
should  take  them  at  his  own  risk,  whether  they  were  of  value  or 
not,  he  was  not  entitled  to  recover. 


7  > 


This  was  assigned  as  error  in  the  Supreme  Court  and  the 
court  held  that  there  was  no  error  in  that  instruction  to  the 
jury.     The  court  say  in  the  opinion  on  page  129: 

**Tlie  law  is:  If  C  receive  of  D  a  thing  represented  to  be 
valuable,  and  which  C  supposes  is  so,  in  payment  of  a  debt, 
but  which  is  in  fact  of  no  value,  C  may  sue  on  the  original  de- 
mand for  the  consideration,  as  if  no  payment  had  been  made, 
and  quoad  hoc  treat  the  thing  received  as  no  payment.  This 
transaction  was  not  a  barter,  however,  or  exchange  of  property, 
as  presented  in  the  record,  but  the  sale  of  a  farm,  to  be  paid  in 
cash,  and  certificates  w^hich  w^ould  entitle  the  vendor  to  other 
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lands,  and  as  this  part  of  the  consideration  failed,  the  court 
did  not  err,  in  our  opinion,  in  saying  a  recovery  might  be  had 
under  the  limitations  and  restrictions  set  out  in  the  bill  of  ex- 
ceptions." 

In  the  case  of  Fleig  v.  Sleet,  43  Ohio  St.,  53,  a  check  of  one 
bank  upon  another  was  given  in  payment,  and  turned  out  to  be 
worthless.     The  court  says  in  the  syllabus: 

*'To  pay  for  a  bill  of  goods,  the  buyer  sent  to  the  seller  a 
check,  drawn  by  one  bank  upon  another,  indorsed  by  the  buyer 
to  whose  order  the  check  was  payable,  and  the  seller,  on  receiv- 
ing it,  sent  back  the  buyer  a  receipt  acknowledging  payment  of 
the  bill.  At  the  time  of  sending  the  check  by  the  buyer,  and 
the  receipt  by  the  seller,  it  was  supposed  by  the  buyer  and 
seller  that  it  was  good,  but  in  fact  there  were  no  funds  of  the 
drawer  in  the  hands  of  the  drawee  subject  to  the  payment 
of  the  check  at  the  time  it  was  drawn  or  afterwards.  Held: 
That  in  an  action  on  an  account  for  goods  sold  and  delivered, 
a  plea  of  payment  can  not  be  maintained  on  the  facts  above 
stated." 

And  the  court  say  on  page  55 : 

**  Neither  is  there  any  doubt  as  to  the  fact  that  the  parties 
agreed  that  the  transfer  of  the  check  was  in  payment  of  the 
account.  The  sole  question  is,  was  the  agreement  under  the  cir- 
cumstances set  forth  a  valid  contract,  whereby  the  former  rela- 
tions of  debtor  and  creditor,  on  account  of  goods  sold  and  de- 
livered, was  in  law  extinguished  f 

**It  is  not  controverted  that  where  a  debtor  makes  and  de- 
livers a  check  to  his  creditor  in  payment  of  an  account,  upon  a 
bank  where  the  debtor  has  neither  funds  nor  credit,  it  is  not 
a  payment  of  the  account,  although  the  creditor  receives  it  as 
such.  In  such  case  there  is  no  satisfaction  of  the  indebtedness; 
such  check  is  valueless.     *     •     • 

**I8  there  any  difference  in  effect  between  the  case  put  and 
one  where  the  debtor  indorses  to  his  creditor  a  worthless  check 
drawn  by  a  third  person  who  has  no  funds  subject  to  its  pay- 
ment t  We  think  not.  In  the  hands  of  the  debtor  before  indorse- 
ment it  was  without  value.  From  the  act  of  indorsement  a  similar 
representation  is  implied,  on  the  faith  of  which  it  is  taken  as  pay- 
ment by  the  creditor.  Between  the  debtor  and  creditor  there 
is  an  accord,  but  no  satisfaction.  In  law  it  is  like  payment  in 
counterfeit  money  or  broken  bank  bills.  The  claim  thus  in- 
tended to  be  paid  remains  a  subsisting  cause  of  action. ' ' 
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In  18  Am.  &  Eng.  Enc.  Law  (1  Ed.),  167^  the  general  law 
is  laid  down  and  a  large  number  of  authoritieg  cited  to  sustain 
it,  as  follows: 

**A  cheque,  draft  or  promissory  note  of  a  4ebtor  or  of  a  third 
party,  if  not  itself  paid,  does  not  constitute  a  pajTnent,  unless 
received  by  the  creditor  under  an  express  agreement  to  accept 
it  as  an  absolute  payment." 

In  Benjamin  on  Sales,  Sections  729  and  730,  we  find  this  lan- 
guage: 

''The  intention  to  take  a  bill  in  absolute  payment  for  goods 
sold  must  be  clearly  shown,  and  not  deducted  from  ambiguous 
expressions,  such  as  that  the  bill  was  taken  *in  payment'  for 
the  goods,  or  in  'discharge'  of  the  price.  Lord  Kenyon  said  in 
Stedman  v.  Oooch  that  'the  law  is  clear  that  if  in  payment  of 
a  debt  the  creditor  is  content  to  take  a  bill  or  note  payable  at  a 
future  day,  he  can  not  legally  commence  an  action  on  his 
original  debt  until  such  bill  or  note  becomes  payable  and  de- 
fault is  made  in  the  payment;  but  if  such  bill  or  note  is  of  no 
value,  as  if,  for  example,  drawn  on  a  person  who  has  no  effects 
of  the  drawer  in  his  hands  and  who  therefore  refuses  to  accept 
it,  in  such  case  he  may  consider  it  as  waste  paper,  and  resort 
to  his  original  demand  and  sue  the  debtor;  and  this  dictum 
was  quoted  by  Tindal,  C.  J.,  in  Maillard  v.  Duke  of  Argyle, 
to  show  that  the  word  'payment'  does  not  necessarily  mean 
payment  in  satisfaction  and  discharge. 

**730.  The  authorities  in  support  of  the  rule  that  in  the 
absence  of  stipulation  to  the  contrary  the  negotiable  security 
is  only  considered  to  be  a  conditional  payment,  defeasible  on  the 
dishonor  of  the  security,  need  not  be  reviewed,  as  there  is  no 
copflict  on  the  point. 

"The  payment  is  absolute  on  the  delivery  of  the  bill,  and 
takes  effect  from  that  date,  but  is  defeated  by  the  happening? 
of  the  condition,  i,  e.,  non-payment  at  maturity.'* 

The  law  seems  to  be  well  settled  in  this  state  and  elsewhere 
that  the  burden  is  upon  the  one  claiming  payment  of  this  kind 
to  show,  and  show  clearly,  that  such  a  paper  was  accepted  in 
absolute  payment  and  discharge  of  the  debt;  otherwise  it  will 
be  held,  as  Benjamin  says,  "a  conditional  payment,  defeasible 
on  the  dishonor"  of  the  check,  bill,  order  or  whatever  it  may  be. 

The  evidence  in  this  case  shows  that  after  the  citizens  meet- 
ing was  held,  no  funds  were,  in  fact,  ever  collected,  except 
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possibly  $50,  to  which  I  have  referred,  which  was  deposited  in 
the  bank;  it  does  not  appear  that  any  formal  action  was  taken 
at  this  citizens  meeting.  Several  citizens  said  **no  doubt  the 
fund  could  be  raised;  Mr.  Weller  could  go  on  and  erect  the 
building,"  etc.,  and  such  expressions  were  used  at  the  meeting 
as  are  often  used  at  meetings  of  that  kind.  When  it  became 
apparent  that  the  building  was  to  be  constructed,  the  citizens 
evidently  lost  interest  in  the  enterprise,  so  far  as  subscribing 
the  $700  or  any  part  thereof  was  concerned,  and  when  Gordon 
&  Company,  having  agreed  to  take  the  order,  as  they  might  take 
a  check,  note  or  draft,  did  take  it  and  went  out  and  undertook 
to  collect  it,  they  were  unable  to  do  so,  there  being  no  such  fund, 
no  committee  of  that  kind  and  no  way  in  which  the  order  could 
be  realized  upon. 

Now  it  will  be  observed  that  in  this  letter  from  the  J.  Weller 
Company  to  Gordon  &  Company  they  say  that  **the  citizens  of 
Oak  Harbor  are  to  contribute  $700  towards  this  factory,  and  we 
will  give  you  an  order  on  the  committee  for  the  $700,  and  in 
addition  we  will  pay  you  in  cash  the  balance  of  the  $1,469.60.'' 
They  say  to  Gordon  &  Co.  in  substance  and  effect  that  the  citi- 
zens of  Oak  Harbor  will  contribute  this  amount,  and  we  will 
turn  that  over  to  you  by  virtue  of  an  order  or  through  the 
medium  of  an  order  which  we  will  give  you  and  you  can  collect 
it;  instead  of  it  being  paid  to  us,  it  may  be  paid  to  you;  the 
balance  we  will  pay  you  in  cash.  They  do  not  say  in  their  letter, 
'*You  are  to  accept  this  order  in  payment  of  the  balance  of  the 
$700,'*  or  **in  discharge  of  the  balance.'*  They  speak  of  this 
order  as  they  might  of  any  other  chose  in  action,  of  a  draft  or 
check.  They  might  have  said,  '*We  will  pay  you  $769  in  cash 
and  we  will  give  you  a  draft  that  we  have,  or  a  check  on  such 
a  bank  for  the  balance,"  if  it  had  been  a  draft,  as  it  might 
have  been,  and  it  turned  out  that  the  bank  was  broken,  or  there 
was  no  money  there  to  pay  the  debt,  this  would  not  have  con- 
stituted payment.  There  is  nothing,  it  seems  to  us,  in  this 
contract,  or  in  the  surrounding  circumstances  to  show  that  the 
agreement  on  the  part  of  Gordon  &  Company  was  that  they 
would  accept  this  order  in  full  payment  of  this  amount  of  money 
and  discharge  this  indebtedness.     The  burden  was  upon  the  J. 
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Weller  Company  to  show  this.  Gordon  &  Company,  after  re- 
ceiving the  order,  did  all  they  could  reasonably  do  toward  col- 
lecting it,  and  it  is  undisputed  that  there  was  nothing  with  which 
to  pay  the  order. 

It  is  said  that  Gk)rdon  &  Company  knew  of  the  facts  and 
circumstances  as  well  as  the  J.  Weller  Company;  that  one  of 
the  firm  was  present  at  this  meeting.  It  is  true  that  one  of  the 
firm  was  there  as  a  citizen  of  Oak  Harbor  and  took  some  part 
in  the  meeting.  But  the  fact  that  a  member  of  the  firm  of 
Gordon  &  Company  had  this  knowledge  as  to  this  meeting  and 
what  was  done,  would  not  vary  the  contract,  this  written  con- 
tract that  was  made,  or  be  sufficient  to  show  that  Gordon  & 
Company  accepted  this  order  in  payment  of  this  debt.  The 
rule  seems  to  be  thoroughly  established  that  nothing  will  pay 
a  debt  except  money  or  something  of  value — ^its  equivalent  in 
value;  that  worthless  papers,  worthless  checks;  notes,  orders  or 
drafts  will  not  pay  debts,  unless  the  parties  have  expressly 
airreed  and  it  clearly  appears  that  they  have  agreed  that  they 
will  take  such  paper  at  their  own  risk,  and  in  payment  of  the 
debt. 

We  think  that  the  court  ought  to  have  excluded  the  oral 
testimony  as  to  what  was  said  before  the  signing  of  this  ac- 
ceptance, and  that  the  court  went  farther  than  it  should  have 
gone  in  submitting  to  the  jury  the  construction  of  the  contract ; 
it  seems  to  us,  the  contract  being  in  writing,  that  it  was  the 
duty  of  the  court  to  construct  it.  But  the  jury  reached  a  cor- 
rect conclusion  and  construed  the  contract  properly,  so  that 
plaintiff  in  error  was  not  prejudiced. 

We  have  gone  through  the  record  with  care,  and  there  is 
nothing  in  all  the  testimony  that  was  offered  as  to  what  occurred 
at  the  time  the  contract  was  made  or  the  order  was  given  to 
(rordon  &  Company  that  shows  that  they  accepted  the  order  in 
payment  of  this  debt  or  in  discharge  of  it.  We  think  that  they 
took  the  order  as  they  might  have  taken  other  paper  or  evidence 
of  indebtedness  as  a  medium  of  getting  their  pay,  and  if  it 
had  been  paid  it  would  have  satisfied  the  amount  that  it  called 
for.  Being  worthless  it  did  not  satisfy  it ;  and  being  of  no  value 
they  were  not  called  upon  to  return  it  or  offer  to  return  it  be- 
fore this  suit  was  commenced. 
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With  this  view  of  the  case  it  is  not  necessary  for  us  to  discuss 
the  objections  that  were  made  to  the  charge  of  the  court  or  any 
other  qtiestion  in  the  case.  The  verdict  of  the  jury  was  correct 
and  the  judgment  was  right.  Therefore  the  judgment  of  the 
court  of  common  pleas  will  be  affirmed. 

Scott  Stahl  and  Charles  Graves^  for  plaintiff  in  error. 

Judge  Keliey  and  William  Gordon,  for  defendant  in  error* 


DETEltMIN>  TiON  OF  OWNERSHIP  OF  A  FUND* 

[Circuit  Court  of  Hamilton  County.] 

HadiSy  et  al  V.  Ellis  &  Company  bt  al* 
Decided,  January  11»  1906. 

Parties — 2fece»sary  to  an  Action — To  Determine  Ownership  of  a  Fund 
— (Hst  of  the  Proceeding — Service  of  Summons  Quashed  as  to  One 
of  the  Parties^-^udgment  on  Pleadings — Error. 

Where  in  a  suit  involving  ownership  of  a  fund,  the  debtor  admits 
that  the  amount  in  question  is  due,  but  a  controversy  exists  as 
to  the  division  to  be  made  of  the  fund,  and  one  of  the  parties  to 
this  controversy  is  dismissed  from  the  action  on  motion  to  quash 
service  of  summons,  it  is  error  for  the  court  to  thereafter  give 
Judgment  on  the  pleadinsi. 

SwiNO,  J. ;  Jelke,  J.,  and  Gipfbn,  J.,  concur. 

This  action  is  here  on  error  to  the  judgment  of  the  court  of 
common  pleas  of  this  county.  In  that  court  Ellis  &  Company 
brought  an  action,  alleging  in  substance  that  it  had  entered  into 
a  contract  with  Hadley  and  others,  Commissioners  of  Washing- 
ton County,  Ohio,  for  the  building  of  a  court  house  at  Marietta, 
Ohio,  and  that  the  work  was  completed.  The  petition  further 
alleges  that  it  sublet  certain  portions  of  the  work  to  the  Paige 
Concrete  Fire  Proofing  Company,  who  in  turn  sublet  to  the 
Ransome  Concrete  Company,  who  in  turn  sublet  certain  parts 
to  the  Champion  Iron  Works.  That  the  said  Champion  Iron 
Works  have  filed  with  the  Auditor  of  Washington  County  a 
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mechanics'  lien  for  the  sum  of  $2,368  for  work  and  material 
furnished  by  it  in  the  construction  of  said  conrt  house. 

The  plaintiff  alleges  that  there  is  only  due  by  it  to  the  Ran- 
some  Company  the  sum  of  $1,613.97,  leaving  a  balance  due  it 
of  $754.03.  It  asks  that  all  the  defendants  may  be  made 
parties,  and  the  rights  of  the  several  parties  to  said  fund  may  be 
determined. 

The  parties  to  the  action  are  the  Ransome  Company,  the 
Champion  Iron  Company  (of  Kenton,  Ohio),  and  the  Commis- 
sioners of  Washington  County. 

The  Commissioners  of  Washington  County  filed  an  answer  in 
which  they  allege  that  the  Champion  Iron  Works  had  filed  a 
mechanic's  lien  in  a  proper  way,  claiming  that  there  was  due 
it  the  sum  of  $2,368;  that  it  had  notified  the  plaintiff  and  the 
Ransome  Company  of  the  filing  of  the  same,/  and  that  both 
parties  had  disputed  the  claim,  and  that  it  had  therefore  re- 
tained said  sum  out  of  the  amount  due  the  plaintiff  on  its 
contract ;  that  it  still  held  said  sum  and  was  willing  to  pay  it  to 
whomsoever  the  court  might  find  entitled  to  it,  or  to  pay  it  into 
the  hands  of  the  court,  if  so  ordered,  and  asked  to  be  protected. 
The  commissioners  further  set  up  that  an  action  was  pending 
in  Washington  county  between  said  several  parties  as  to  said 
sum  of  $2,368. 

The  Ransome  Company  filed  an  answer  admitting  the  allega- 
tions of  the  petition  as  to  matters  between  it  and  the  plaintiff. 

The  Champion  Iron  Works  filed  a  motion  to  quash  the  serv- 
ice of  summons  on  it,  which  on  hearing,  the  court  sustained, 
and  the  Champion  Iron  Works,  therefore,  are  now  out  of  the 
case. 

After  this,  the  court  on  motion  of  the  plaintiff  for  judgment 
on  the  pleadings,  rendered  judgment  against  the  commissioners 
for  the  sum  of  $754.03,  as  claimed  in  the  petition. 

Was  the  court  justified  in  rendering  such  a  judgment? 

The  petition  and  answers  disclose  this  state  of  facts:  A. 
contract  for  the  building  of  the  court  house;  its  completion; 
a  balance  due  on  the  same  of  $2,368;  of  this  sum  the  plaintiff 
claimed  $754.03,  and  the  Ransome  Company  $1,613.97,  both 
plaintiff   and   the   Ransome    Company   agreeing   to   this;   the 
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Champion  Iron  Works  claiming  it  all,  and  Washington  county, 
by  its  commissioners,  admitting  it  owed  this  amount  on  the 
contract,  and  asserting  that  the  other  parties  all  claimed  it 
and  were  disputing  each  other's  claims,  and  saying  that  it  stood 
ready  to  pay  the  sum  to  whom  the  court  should  find  entitled 
to  it.    The  Champion  Iron  Works  goes  out  of  the  case. 

A  glance  at  the  pleadings  shows  that  in  order  to  determine 
the  rights  of  the  parties  claiming  this  fund,  the  Champion  Iron 
Works  was  a  necessary  party.  In  fact,  according  to  the  plead- 
ings, the  claim  of  the  Champion  Iron  Works  was  the  only  con- 
troversy in  the  case,  and  was  the  matter  upon  which  the  court 
could  be  called  upon  to  pass.  It  was  the  gist  of  the  action  and 
was  the  only  ground  upon  which  it  was  possible  to  bring  the 
Commissioners  of  Washington  County  to  this  forum.  If  it  had 
not  been  for  the  claim  filed  according  to  law  by  the  Champion 
Iron  Works,  the  same  would  have  been  paid  to  Ellis  &  Com- 
pany. There  was  no  controversy  between'  Ellis  &  Company  and 
the  commissioners.  There  was  nothing  to  try  or  adjudicate 
between  them,  but  there  was  a  question  between  the  Champion 
Iron  Works  and  the  plaintiff,  and  the  Ransome  Company,  and 
by  reason  of  that  fact,  the  Commissioners  of  Washington  County 
were  necessary  and  proper  parties,  not  in  an  adversary  charac- 
ter, but  in  order  to  render  complete  and  necessary  justice;  in 
other  words,  having  admitted  the  debt  due  to  some  of  those 
claiming  it,  the  court  having  found  who  was  rightfully  entitled 
to  the  same,  could  direct  the  commissioners  to  whom  it  should 
be  paid. 

Without  determining  the  only  question  raised,  viz.,  who  of 
these  three  parties  is  entitled  to  this  fund,  the  court  rendered 
judgment  on  the  pleadings  against  the  commissioners,  and  in 
favor  of  the  plaintiff.  We  are  unable  to  find  anything  in  the 
pleadings  which  authorizes  such  judgment. 

It  is  apparent  from  the  pleadings,  that  after  the  Champion 
Iron  Works  got  out  of  this  action,  that  it  might  maintain  an 
action  in  an  other  forum  and  there  have  determined  the  very 
question  which  the  petition  in  this  case  sought  to  have  deter- 
mined, viz.,  who,  as  between  plaintiff,  the  Champion  Iron  Works, 
and  the  Ransome  Company,  was  entitled  to  this  fund,  admitted 
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to  be  due  by  the  commissioners;  and  any  judgment  rendered  in 
this  action  would  be  no  bar  to  any  judgment  rendered  by.  the 
court  in  the  action  instituted  by  the  Champion  Iron  Works. 
And  the  record  discloses  that  this  is  just  what  was  done.  For 
the  Champion  Iron  Works  brought  an  action,  making  all  the 
parties  in  this  action  defendants,  and  had  determined  in  that 
action  that  it  was  entitled  to  the  whole  amount  of  this  fund, 
to-wit,  $2,368,  together  with  interest.  The  result  must  be,  if 
the  judgment  in  this  case  stands,  that  the  Commissioners  of 
Washington  County  will  have  to  pay  the  money  twice,  and  this 
through  no  fault  of  theirs ;  instead  of  being  equitable,  this  would 
be  inequitable. 

We  think  the  court  of  common  pleas  was  in  error  in  render- 
ing judgment  in  favor  of  the  plaintiff  and  against  the  com- 
missioners, and  this  is  shown  by  the  pleadings,  whether  the 
court  considered  the  amendment  to  the  answer  of  the  commis- 
sioners or  not,  for  the  reason  that  when  the  Champion  Iron 
Works  went  out  of  the  case,  it  left  nothing  to  be  determined 
against  the  commissioners. 

Wm,  H,  Sheldon,  Prosecuting  Attorney,  for  plaintiff  in  error. 

Louis  J.  Dolle,  Harper  &  Allen  and  Brenan  &  MidcUeswari^ 
contra. 
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INJURY  TO  EMPLOYE  FROM  EXPLOSION  OF  GAS. 

[Circuit  Court  of  Hamilton  County.] 

TuE  W.  J.  Gawne  Company  v.  Ellen  Fry,  Administratrix, 

ET    AL. 

Decided,  January  13,  1906. 

Xegligence  and  Concurrent  Negligence — Master  and  Servant— Wrong- 
ful Death  Caused  from  Explosion  of  Qds — Implied  Duty  of  Fore- 
man— Assumed  Risk — FellotoServant — Charge  of   Court. 

1.  In  an  action  on   account  of  the  wrongful   death  of  an  employe, 

caused  by  an  explosion  of  gas  in  the  tunnel  where  the  men  were 
at  work,  there  should  be  submitted  to  the  Jury  the  question  of 
negligence  on  the  part  of  the  company  in  permitting  the  gas  to 
accumulate,  where  testimony  has  been  introduced  tending  to  prove 
that  the  means  employed  for  the  expulsion  of  the  gas  were  in- 
sufflcient  and  defective,  and  that  the  defendant  company  knew  and 
the  decedent  did  not  know  of  these  defects. 

2.  Whether  it  was  an  implied  duty  of  the  foreman  under  the  circum- 

stances to  attempt  to  repair  a  light  connected  with  a  wire  charged 
with  electricity,  and  was  therefore  acting  within  the  scope  of  his 
employment  when  he  produced  a  spark  which  caused  the  explosion, 
was  also  a  question  which  should  have  been  submitted  to  the  Jury. 

3.  There  being  testimony  tending  to  prove  that  the  engineer,  who  was 

a  fellow-servant  of  the  decedent,  failed  to  operate  the  air  com- 
pressor on  the  day  of  the  accident,  It  was  error  to  refuse  to  charge 
the  Jury  that  an  employer  of  men  is  not  an  insurer  of  the  safety 
of  such  men,  and  if  he  furnishes  reasonably  safe  machinery  and 
competent  men  to  operate  the  same,  and  an  accident  happens  to 
an  employe  by  reason  of  the  failure  of  fellow-servants  to  operate 
such  machinery,  then  the  employer  is  not  responsible  for  the 
Injury. 

4.  It  was  also  error  to  refuse  to  instruct  the  Jury  in  a  special  or  in 

the  general  charge  that  the  plaintiff  assumed  the  risk  of  such 
Injuries  from  accident  as  are  incident  to  the  nature  of  the  work 
in  which  he  was  engaged,  and  against  which  the  defendant  could 
not  by  the  exercise  of  ordinary  care  have  protected  him. 

5.  Failure  to  point  out  in  other  parts  of  the  charge  the  particular  re- 

spects in  which  the  defendants  were  alleged  to  be  negligent,  ren- 
ders erroneous,  under  72  O.  S.,  58G,  the  instruction  that  "before 
the  plaintiff  can  recover  she  must  prove  by  a  preponderance  of 
the  evidence  that  the  city  or  the  Gawne  Company,  or  both,  were 
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negligent  in  at  least  some  of  the  respects  alleged  In  her  petition, 
and  that  her  husband  was  killed  as  a  direct  result  of  this  neg- 
ligence." 
6.  It  was  error  in  such  a  case  to  state  to  the  jury  that  the  petition 
contained  the  allegation  that  the  ways  and  means  for  putting  air 
into  the  tunnel  and  getting  the  gas  out  were  insufficient,  and 
known  to  be  so  by  the  defendants,  but  unknown  to  the  deceased, 
without  adding  the  instniZ^tion  ^hat  each  and  every  fact  contained 
in  this  averment  was  essential  to  constitute  negligence. 

GippEN,  J. ;  Jelke,  p.  J.,  and  Swing,  J.,  concur. 

The  plaintiff  below  averred  in  her  second  amended  petition 
that  the  defendants  at  the  time  of  the  accident  complained  of 
were  constructing  a  conduit  or  tunnel  to  supply  water  to  the 
western  pumping  station  in  Cincinnati,  Ohio;  that  all  of  said 
defendants  had  full  knowledge  of  the  inherently  dangerous 
character  of  the  work  by  reason  of  the  presence  of  an  explosive 
gas,  of  which  the  plaintiff's  decedent  had  no  knowledge.  That 
all  the  ways  and  means  adopted  for  the  admission  of  air  and 
expulsion  of  the  dangerous  explosive  gas  were  insufficient  and 
defective  and  known  to  be  so  by  the  defendants,  but  wholly 
unknown  and  not-  communicated  to  the  plaintiff's  decedent. 
That  on  the  fifth  day  of  July,  1901,  the  decedent,  who  was  in 
the  employ  of  the  defendants,  was  ordered  to  work  in  the  end 
of  said  tunnel  near  Torrence  road  and  Eastern  avenue,  under 
a  foreman  named  McLaughlin.  That  while  decedent  was  so 
employed,  the  foreman  having  charge  of  said  work  negligently 
and  carelessly  undertook  to  repair  a  light  on  a  wire  charged 
with  electricity,  and  in  so  doing  caused  some  metallic  sub- 
stance to  come  in  contact  with  the  wire  used  for  lighting  said 
tunnel,  generating  a  spark  of  fire,  when,  without  warning  or  no- 
tice, the  explosion  occurred  which  caused  the  death  of  the  de- 
cedent. 

The  W.  J.  Gawne  Company,  the  only  defendant  against  whom 
the  jury  returned  a  verdict,  admitted  in  its  answer  that  it  was 
engaged  in  the  work  of  constructing  a  tunnel  under  a  contract 
with  the  commissioners  of  the  water  works.  That  on  the  day 
mentioned,  James  O'Brien  was  employed  by  it,  and  that  an  ex- 
plosion occurred  resulting  in  his  death;  and  denied  each  and 
every  other  allegation  contained  in  the  second  amended  petition ; 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       819 


1905-6.]  Hamilton  County. 


and  as  a  second  defense,  alleged  that  his  death  was  caused  by 
reason  of  the  negligence  and  carelessness  either  of  said  James 
O'Brien  himself  or  of  some  other  person  under  circumstances 
for  which  and  for  whose  acts  the  defendant  was  in  no  way 
responsible. 

The  first  alleged  error  to  be  considered  is  the  overruling  of 
the  motion  at  the  conclusion  of  plaintiff's  testimony,  and  also 
at  the  conclusion,  of  all  the  testimony  to  arrest  the  case  from  the 
jury  and  render  judgment  for  the  defendant. 

Counsel  for  plaintiff  in  error  claim  that  it  was  incumbent 
upon  the  plaintiff  to  establish  the  following  three  propositions 
as  the  essential  allegations  of  the  petition:  First,  that  the  ac- 
cident was  caused  by  the  negligent  accumulation  of  gas;  second, 
that  the  Gawne  Company  knew  of  this  state  of  facts,  or  could 
have  known  it  by  the  exercise  of  ordinary  care;  third,  that 
deceased  did  not  know,  or  could  not  by  the  exercise  of  ordinary 
care  have  known  of  this  state  of  facts. 

Counsel  has  overstated  the  first  proposition,  because  if  gas 
was  permitted  to  accumulate  through  negligence,  and  caused  the 
accident,  that  of  itself  would  give  a  cause  of  action;  but  as  we 
understand  the  allegations  of  the  petition,  the  actionable  negli- 
gence in  this  particular  consisted  in  the  Gawne  Company  know- 
ing of  the  existence  of  the  explosive  gas  and  the  decedent  not 
knowing  it. 

The  negligence  charged  in  the  second  amended  petition  may 
be  classed  as  follows:  First,  the  presence  in  the  tunnel  of  an 
explosive  gas  with  the  knowledge  of  the  Gawne  Company,  and 
without  the  knowledge  of  the  decedent;  second,  the  defective 
means  employed  for  the  expulsion  of  the  gas  which  were  known 
by  the  Gawne  Company  to  be  defective,  and  unknown  to  be 
such  by  the  decedent ;  third,  the  negligent  act  of  the  foreman  in 
attempting  to  repair  the  electric  light. 

Although  there  is  nothing  in  the  testimony  to  show  that  the 
defendant  Gawne  Company  or  the  decedent  knew  of  the  presence 
of  the  explosive  gas  just  prior  to  the  accident,  yet  it  doe^ 
appear  that  each  of  them  knew  that  the  existence  of  such  gas 
might  reasonably  be  anticipated  during  the  progress  of  the 
work. 
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There  is  testimony  tending  to  prove  that  the  means  employed 
for  the  expulsion  of  the  gas  were  insufficient  and  defective; 
that  the  defendant  company  knew  of  such  defects  while  the 
decedent  did  not.  It  was  incumbent,  therefore,  upon  the  court 
to  submit  this  issue  of  negligence  to  the  jurJ^ 

Upon  the  other  ground  pf  negligence,  the  evidence  is  undisputed 
that  McLaughlin  was  the  foreman  in  charge  of  the  work,  having 
authority  and  control  over  the  decedent.  It  .is  disputed,  however, 
that  he  was  acting  within  the  scope  of  his  employment  when  he 
undertook  to  repair  the  electric  light.  There  is  testimony,  how- 
ever, tending  to  prove  that  the  act  done  was  within  the  scope  of 
his  employment,  and  it  therefore  became  a  question  to  be  sub- 
mitted to  the  jury  under  proper  instructions  from  the  court, 
and  even  though  the  jury  found  that  McLaughlin  was  not  act- 
ing within  the  scope  of  his  employment,  and  that  his  act  pre- 
cipitated the  explosion,  the  defendant  company  would  neverthe- 
less be  liable  under  the  second  ground  of  negligence  above  stated, 
if  the  jury  so  found,  for  the  reason  that  the  two  acts  of  negli- 
gence, that  of  the  company  and  of  the  foreman,  were  concur- 
rent in  causing  the  accident. 

Counsel  further  claim  that  the  proof  shows  that  the  accident 
in  question  was  not  caused  by  any  culpable  neglect  for  which  this 
defendant  is  answerable,  inasmuch  as  the  gas  became  explosive 
only  when  the  marsh  gas  was  mingled  with  air  in  the  propor- 
tion of  five  to  thirteen  per  cent,  of  marsh  gas  and  ninety-five 
to  eighty-seven  per  cent,  of  air,  there  must  be  a  time  during  the 
process  of  expelling  the  gas  when  it  would  become  explosive, 
and  that,  therefore,  the  defendant  could  not  provide  against 
the  accident.  It  is  sufficient  to  say  in  answer  to  this  argument 
that  the  period  when  the  gas  is  explosive  would  be  reduced 
thereby  to  a  minimum  and  the  chances  of  an  accident  would  be 
but  slight. 

It  is  further  contended  that  the  evidence  is  undisputed  that 
the  act  of  the  foreman  was  not  within  the  scope  of  his  einploy- 
iiient  and  unauthorized  by  the  master,  because  the  company  had 
employed  one  Delaney,  an  electrician,  to  attend  to  the  electric 
lights  and  make  the  necessary  repairs,  and  assigned  no  such  duty 
to  the  foreman.     It  does  not  appear  in  the  testimony  that  the 
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foreman  was  informed  of  the  duties  of  the  electrician.  If,  there- 
fore, it  may  be  fairly  implied  from  the  work  assigned  to  the 
foreman,  that  it  was  his  duty  to  repair  the  electric  light  in 
case  of  an  emergency,  then  it  would  be  immaterial  what  positive 
instructions  or  authority  the  company  had  given  to  the  electri- 
cian. The  foreman  was  placed  in  charge  of  the  decedent,  with 
three  other  workmen,  and  directed  to  remove  the  earth  from  the 
tunnel,  and  during  the  progress  of  the  work,  the  foreman  ac- 
cidentally broke  one  of  the  glass  bulbs,  and  while  undertaking 
to  replace  it  with  a  new  one,  used  a  metal  rule  to  extract  the 
glass,  thereby  causing  the  spark  which  resulted  in  the  explosion. 
The  foreman  at  the  time  was  undertaking  that  which  was  neces- 
sary for  the  prosecution  of  the  work  assigned  to  him,  and  un- 
less it  was  necessarily  dangerous  and  known  by  him  to  be  such, 
or  unless  he  knew  that  the  electrician  alone  was  authorized  to 
make  such  repairs,  or  unless  he  was  positively  ordered  not  to 
make  such  repairs  himself,  he  was  justified  in  assuming  that 
such  work  was  one  of  the  implied  duties  imposed  upon  him. 
The  court  properly  overruled  the  motion  to  arrest  the  case  from 
the  jury. 

The  next  alleged  error  is  the  refusal  of  the  court  to  give 
certain  special  instructions  requested  by  the  defendant,  the  \V. 
J.  Gawne  Company.     The  record  discloses  that: 

**  After  the  argument  the  W.  J.  Gawne  Company,  by  its  attor- 
ney, requested  the  court  to  give  each  of  the  instructions  herein- 
after set  forth  and  lettered  from  *A'  to  *K'  respectively,  as 
part  of  the  general  charge.'' 

If  this  request  is  to  be  construed  literally  as  requiring  the 
court  to  give  each  of  the  instructions  unconditionally  as  a  part 
of  the  general  charge,  the  court  correctly  refused  the  same,  for 
the  reason  that  there  is  no  rule  of  law  reciuiring  a  court  to 
adopt  the  language  of  counsel  as  a  part  of  its  general  charge, 
but  we  apprehend  that  this  point  will  not  be  insisted  upon,  not 
having  been  referred  to  in  argument. 

Special  charge  marked  *  *  G, ' '  is  as  follows : 

**The  jury  are  instructed  that  an  employer  of  men  is  not 
an  insurer  of  the  safety  of  such  men,  and  that  if  said  employer 
furnishes  reasonably   safe   machineiy   and  competent   men   to 
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operate  the  same,  and  an  accident  happens  to  an  employe  by 
reason  of  the  failure  of  fellow-servants  to  operate  such  ma- 
chinery, then  the  employer  is  not  responsible  for  such  injury." 

There  is  testimony  tending  to  prove  that  on  the  day  of  the 
accident,  the  engineer  failed  to  operate  the  air  compressor.  If 
by  reason  of  such  failure  the  accident  occurred,  the  company 
would  not  be  liable  for  the  reason  that  the  engineer  having  no 
authority  or  control  over  the  decedent,  was  his  fellow-servant. 
The  equivalent  of  this  instruction  was  nowhere  given  in  the 
general  charge,  and  the  refusal  to  give  it  as  requested,  was 
prejudicial  error. 

Special  instruction  **H,*'  is  as  follows: 

**The  jury  was  instructed  that  plaintiff  assumed  the  risk  of 
such  injuries  from  accident  as  are  incident  to  the  nature  and 
character  of  the  work  he  was  engaged  in  at  the  time  in  question 
and  against  w^hich  defendant,  the  W.  J.  Gawne  Company,  could 
not,  by  the  exercise  of  ordinary  care,  have  protected  him. ' ' 

We  are  of  the  opinion  that  this  instruction  correctly  states 
the  law^  and  unless  it  was  substantially  given  in  the  general 
charge,  its  refusal  by  the  court  was  erroneous. 

The  only  part  of  the  general  charge  w^hich  touches  upon  the 
question  of  the  assumption  of  risk,  is  as  follows: 

'  *  You  must  determine  whether  or  not  0  'Brien  knew  that  there 
was  a  dangerous  state  of  affairs  there  when  he  went  into  the 
tunnel  on  July  5th.  If  he  did,  he  assumed  the  risk  of  that 
state  of  affairs ;  but  he  did  not  assume  the  risk  of  his  boss  negli- 
gently causing  an  explosion,  if  you  find  this  to  be  the  case.*' 

This  charge  is  limited  to  the  state  of  affairs  existing  when 
he  went  into  the  tunnel,  and  can  have  no  application  to  what 
might  occur  or  exist  after  he  went  into  the  tunnel.  It  might 
also  be  construed  to  mean  a  state  of  affairs  existing  within  the 
tunnel  alone,  and  have  no  reference  to  the  compressor  and  other 
appliances  provided  for  the  purpose  of  removing  such  dangerous 
state  of  affairs.  We  think  this  special  charge  should  have  been 
given. 

The  last  clause  of  that  part  of  the  general  charge  above 
quoted  is  objectionable  in  stating  that  he  did  not  assume  the 
risk  of  his  boss  negligently  causing  the  explosion,  whether  or 
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not  he  was  at  the  time  acting  within  the  scope  of  his  employ- 
ment. 

In  another  part  of  the  charge,  however,  the  court  submitted 
to  the  jury  the  question  whether  the  act  done  was  within  the 
scope  of  his  employment.  We  think  that  by  considering  the 
two  clauses  together,  the  jury  would  fairly  infer  the  meaning 
to  be  that  the  decedent  did  not  assume  the  risk  of  his  boss 
negligently  causing  the  explosion  while  acting  within  the  scope 
of  his  employment. 

The  general  charge  contains  this  clause: 

**  Before  the  plaintiff  can  recover  she  must  prove  by  a  pre- 
ponderance of  the  evidence  that  the  city  or  the  Gawme  Com- 
pany, or  both,  were  negligent  in  at  least  some  of  the  respects 
alleged  in  her  petition,  and  that  her  husband  was  killed  as 
the  direct  result  of  this  negligence." 

This  charge  comes  within  the  rule  announced  in  the  case  of 
the  B,  dk  0.  Railroad  v.  Lockivood,  72  O.  S.,  586,  unless  in  other 
parts  of  the  charge  the  court  pointed  out  the  particular  respects 
in  which  the  defendants  were  alleged  in  her  petition  to  be  negli- 
gent. 

In  the  second  paragraph  of  the  general  charge  the  court 
refers  to  the  allegations  of  the  petition  setting  forth  the  several 
acts  of  negligence,  but  fails  to  state  what  particular  allegations 
constitute  a  separate  and  distinct  act  of  negligence.  The  court 
charged  them  substantially  that  the  petition  alleges  that  the 
city  and  trustees  knew  or  ought  to  have  known  that  pockets 
of  gas  were  found  in  the  tunnel,  which  they  knew  or  ought 
to  have  known  was  explosive  when  mixed  with  air.  But  this  of 
itself  did  not  constitute  negligence  unless  the  decedent  did  not 
know  of  the  existence  of  the  gas,  that  it  was  explosive,  and  had 
not  equal  means  with  the  master  of  knowing  it. 

The  court  further  stated  in  substance  that  the  petition  con- 
tained the  allegation  that  the  ways  and  means  for  putting  air 
into  the  tunnel  and  getting  the  gas  out,  were  insufficient  and 
known  to  be  so  by  the  defendants,  but  unknown  to  O'Brien, 
the  deceased.  The  court  failed  to  instruct  the  jury  that  each 
and  every  fact  contained  in  this  averment  were  essential  to 
constitute  negligence,   and  the  jury   may  well   have   inferred 
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•  that  the  failure  to  provide  sufficient  ways  and  means  for  ex- 
pelling the  gas  in  itself  constituted  negligence  independent  of 
the  knowledge  of  the  defendants  or  of  the  decedent. 

The  only  other  act  of  negligence  referred  to  by  the  court 
in  the  general  charge  is  that  of  the  foreman  in  undertaking  to 
repair  the  electric  light,  so  that  the  jury's  attention  was  really 
called  to  only  two  distinct  grounds  of  negligence,  whereas  in 
the  paragraph  quoted  from  the  general  charge,  the  jury  must 
have  inferred  that  more  than  two  grounds  of  negligence  were 
charged  in  the  petition.  The  charge  of  the  court  on  the  sub- 
ject of  negligence  was  therefore  erroneous  and  prejudicial  to 
the  rights  of  the  plaintiff  in  error. 

The  court  admitted  testimony  to  the  effect  that  the  defendant 
after  the  accident  caused  a  register  to  be  placed  upon  the  air 
compressor,  for  the  purpose  of  showing  the  number  of  revolu- 
tions per  minute.  This  was  incompetent  evidence,  and  could 
only  serve  to  mislead  the  jury  to  believe  that  the  absence  of 
the  register  before  the  accident  was  a  negligent  omission  on 
the  part  of  the  defendant. 

The  admission  in  evidence  of  the  petition  in  the  injunction 
suit  brought  by  the  city  against  the  board  of  trustees  of  the 
water  works  was  incompetent  as  an  admission,  either  of  the 
city  or  of  the  defendant,  the  Gawne  Company,  but  inasmuch 
as  the  court  limited  it  to  the  case  against  the  city  only,  it  was 
not  prejudicial  to  the  defendant,  the  Gawne  Company. 

For  the  reasons  above  stated,  the  judgment  is  reversed,  and 
cause  remanded  for  a  new  trial. 

Cohen  &  Mack,  for  plaintiff  in, error. 

Robertson  &  Buchwalter  and  Dempsey,  Mallon  &  Yorde^v- 
berg,  for  defendants  in  error. 
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ACTION  AGAINST  THE  RACKER.  OF  A  BUSINESS  FOR 

PAYMENT  OF  THE  DEBTS. 

[Circuit  Court  of  Huron  County.] 

William  Schick  v.  Edward  J.  Ott  et  At. 

Decided,  October  Term,  1905. 

Actions — Pleading — Principal  and  Surety — Where  there  was  an  Agree- 
ment to  Become  Responsible  for  Debts  Incurred  in  a  Certain  Bus- 
iness— Joinder  of  with  an  Action  on  a  Note — Statute  of  Frauds — 
Amendment — Failure  to  Allege  that  Claims  have  Matured. 

1.  Failure  to  set  out  the  endorsementfi  in  an  action  on  a  note,  or  to 

state  that  there  are  no  endorsements,  is  a  defect  to  be  reached  by 
motion  and  not  by  demurrer, 

2.  A  petition  which  alleges  that  the  plaintiff  was  engaged  at  a  speci- 

fied salary  to  carry  on  a  certain  business  for  the  defendants, 
who  were  to  become  responsible  for  the  liabilities  incurred  in 
the  conduct  thereof,  sets  forth  a  state  of  facts  which  would  create 
the  relation  of  principal  and  surety,  upon  which  an  action  could 
be  maintained  after  the  debts  have  become  due  to  compel  the 
defendants  to  pay  them. 

3.  But  a  petition  in  a  suit  to  compel  a  principal  to  pay  the  debts  to 

save  his  surety  is  open  to  demurrer  for  failure  to  allege  that  such 
debts  have  become  due. 

4.  The  Joinder  of  a  cause  of  action  on  a  promissory  note  with  one 

to  compel  the  payment  of  debts  by  a  principal  to  save  his  sureties 
improper  and  open  to  demurrer,  as  is  also  the  Joinder  as  par- 
ties defendant  to  such  an  action  of  creditors  of  the  principal  who 
are  strangers  to  the  note  and  in  no  way  connected  therewith. 

WiLDMAN,  J. ;  Haynes,  J.,  and  Parker,  J.,  concur. 

Error  to  the  Huron  Common  Pleas  Court. 

This  is  a  somewhat  peculiar  case  and  to  give  it  any  kind  of 
elaborate  consideration  would  perhaps  require  a  reading  of  the 
entire  petition  and  several  demurrers  thereto. 

The  case  was  disposed  of  in  the  court  below  upon  the  de- 
murrers of  several  defendants  to  the  petition  of  the  plaintiff. 
The  court  sustained  the  demurrers  and  dismissed  the  plaintiff's 
petition,  and  Schick,  who  was  the  plaintiff  below,  comes  to  this 
court  by  a  proceeding  in  error  asking  for  a  reversal  of  the  judg- 
ment of  the  court  of  common  pleas. 
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It  is  substantially  claimed  in  the  petition  that  Schick  was  en- 
gaged by  the  defendants,  Edward  J.  Ott  and  Theresa  Ott,  to 
conduct  a  saloon  in  Norwalk,  they  to  become  responsible  for  such 
liabilities  as  he  should  incur  in  the  purchase  of  stock  and  in 
the  hiring  of  help ;  they  were  also  to  pay  him  the  sum  of  twelve 
dollars  a  week,  two  dollars  a  day  for  the  working  days  of  the 
week. 

The  defendants  demurred,  in  one  form  and  another,  but 
generally  alleged  misjoinder  of  the  several  causes  of  action  in 
the  petition,  the  most  of  them,  perhaps  all,  claiming  also  that 
the  petition  failed  to  state  facts  constituting  a  cause  of  action, 
against  the  parties  demurring.  There  are  three  alleged  causes 
of  action  set  out  in  the  petition,  and  upon  the  theory  that  the 
creditors  of  William  Schick,  who  had  furnished  him  goods  or 
loaned  him  money  during  the  time  that  he  was  engaged  in  this 
business  under  his  arrangement  with  the  Otts,  were  interested 
in  the  adjudication  between  him  and  the  Otts  as  to  the  liability 
of  the  latter  to  pay  the  indebtedness  so  incurred  by  him,  they 
are  all  brought  into  the  suit  as  party  defendants;  he  sues  not 
only  Edward  J.  Ott  and  Theresa  Ott,  but  he  also  sues  a  large 
number  of  persons  who,  it  is  said,  furnished  supplies  to  the 
saloon  and  became  creditors  therefor;  also  the  bank  which,  at 
one  time,  loaned  money  to  Schick. 

It  is  not  claimed  in  the  petition  that  these  various  creditors  were 
apprised  of  the  arrangement  between  the  Otts  and  Schick ;  that 
they  had  any  knowledge  whatever  that  the  Otts  were  to  become 
the  backers  of  Schick,  or  were  in  any  wise  to  become  responsible 
for  debts  incurred  by  him. 

The  judge  below,  as  we  understand  from  a  typewritten  tran- 
script of  the  opinion  delivered  by  him,  concluded  that  no  right 
of  action  would  arise  in  favor  of  Schick  as  against  the  Otts  un- 
til he  had  been  compelled  to  pay  some  of  these  debts ;  and  he  also 
took  the  view  apparently  that  there  was  a  misjoinder  of  the 
causes  of  action  as  alleged  in  the  demurrers. 

In  his  opinion,  and  in  the  journal  entry,  it  is  not  stated  that 
the  demurrers  are  sustained  by  reason  of  a  misjoinder  of  the 
causes  of  action,  or  upon  the  other  ground,  that  the  petition  fails 
to  state  facts;  but  the  dismissal  of  the  petition  by  the  court 
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would  leave  the  impression  that  the  court  was  sustaining  the 
demurrers  upon  the  general  ground — perhaps  upon  both — 
but  at  least  upon  the  general  ground,  that  it  failed  to  state 
facts. 

The  first  cause  of  action  in  the  petition  is  the  one  in  which 
the  debts  of  the  various  creditors  who  had  furnished  supplies 
to  the  saloon,  are  described.  The  second  cause  of  action  is  the 
one  in  which  the  debt  to  the  bank  is  mentioned.  The  third 
cause  of  action  is  of  entirely  dissimilar  and  distinct  character. 
It  is  an  ordinary  suit  upon  a  promissory  note  made  by  Edward 
J.  Ott  and  Theresa  Ott  to  Schick. 

For  convenience,  I  will  consider  the  third  cause  of  action  first : 
It  has  been  argued  to  the  court  by  counsel  for  the  Otts  that  the 
claim  upon  this  cause  of  action  is  defective,  in  that  it  fails 
to  set  out  the  indorsements  upon  the  note,  or  to  state  that  there 
are  no  endorsements.  The  third  cause  of  action  is  drawn  sub- 
stantially in  the  short  form  provided  by  the  code — a  form  which 
provides  that  it  shall  be  sufficient  to  set  out  copies  thereof  with 
all  credits  and  endorsements  thereon.  This  petition  fails  •  to 
state  that  the  note  bears  no  indorsements  and  it  fails  to  set 
out  any  indorsement. 

We  have  examined  the  question  thus  arising  with  some  care 
and  have  concluded,  upon  the  basis  of  a  number  of  authorities 
in  Ohio,  that  a  demurrer  will  not  lie  for  this  defect.  Almost 
the  precise  question  is  raised  in  the  case  of  Kline  v.  Wehrmann, 
8  N.  P.,  336.  Other  cases  more  or  less  in  point  are  the  cases 
of  Ingersoll  v.  Craw,  1  Clev.  L.  Rep.,  1,  a  case  decided  by  the 
Cuyahoga  Court  of  Common  Pleas ;  also  the  case  of  Ives  v.  Strick- 
land, 8  Dec,  309,  and  of  which  cases  I  will  make  mention  for 
brevity  without  reading.  There  is  a  case  which  may  have 
some  bearing  incidentally  in  one  of  the  Supreme^  Court  decisions 
— ^the  case  of  Schrock  v.  Cleveland,  29  Ohio  St.,  499.  The  case, 
however,  is  one  in  which  the  short  form  was  not  exactly  adopted ; 
there  was  a  little  more  than  that  but  there  is  some  comment 
by  the  judge  that  may  throw  some  light  upon  the  question 
presented  here  and  it  is  cited  for  such  use  as  may  be  made  of 
it  by  counsel,  if  there  is  any  wish  to  go  higher  with  the  question. 
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There  is  also  a  case  decided  by  the  Cuyahoga  Common  Pleas 
Court,  Beck  v.  Ball,  1  Clev.  L.  Rep.,  147,  which  may  be  cited 
for  such  bearing  as  it  may  have  in  the  opposite  direction,  of 
sustaining  the  claim  of  defendants  in  error. 

The  drift  of  the  authorities  seems  to  be,  that  while  this  is  a 
defect  under  the  short  form,  it  is  a  defect  that  is  to  be  reached 
by  motion  to  make  the  petition  definite  rather  than  by  demurrer ; 
and  indeed  in  one  or  more  of  the  cases,  it  seems  to  be  indicated 
that  it  is  not  necessarily  a  requirement  of  the  statute  that  the 
petition  shall  state  that  there  are  no  indorsements.  The  statute 
says  that  it  shall  be  sufficient  to  set  out  a  copy  of  the  petition 
with  all  credits  and  indorsements  thereon.  It  does  not,  however, 
appear  by  this  pleading  that  it  had  any  indorsement  to  be  set 
out.  There  is  nothing  in  the  statute  which  requires,  in  terms, 
that  if  there  are  no  indorsements,  that  that  fact  shall  be  stated; 
so  that  it  may  be  said,  that  the  court  will  not  assume  that  the 
note  had  indorsements  upon  it.  Our  judgment  is,  that  this  third 
cause  of  action  does  state  facts  sufficient  to  constitute  a  cause 
of  action  in  favor  of  Schick  against  the  Otts.  We  are  very 
clear,  however,  that  it  has  no  possible  connection  with  the  claims 
stated  in  the  first  and  second  causes  of  action,  and  we  have  no 
doubt  then,  that  the  court  was  right  in  the  view  that  there  was 
a  misjoinder  of  causes  of  action. 

I  believe  that  not  one  of  these  demurrers,  demurs  to  the 
causes  of  action  separately,  but  the  demurrers  are  all  addressed 
to  the  petition  as  a  whole,  and  in  each  demurrer  where  the  ques- 
tion is  raised  as  to  the  sufficiency  of  the  statement  of  facts, 
the  claim  is  made  in  the  demurrers  that  the  petition  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action;  not  that 
any  one  alleged  cause  of  action  fails  to  state  the  requisite  facts, 
but  that  the  petition,  as  a  whole,  fails  to  state  them. 

Of  course,  no  one  of  the  defendants  other  than  the  Otts  would 
be  bound  in  any  way  by  claims  upon  the  note  against  the  Otts. 
It  might  be  entirely  proper  for  all  the  other  defendants  to 
demur  upon  the  ground  that  the  petition  failed  as  a  whole  to 
constitute  a  cause  of  action  against  them,  that  is,  against  said 
other  defendants. 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       329 

1906-8.]  Huron  County. 

There  is  another  matter  to  which  counsel  did  not  especially 
invite  the  attention  of  the  court,  but  which  became  apparent 
to  us  upon  an  examination  of  the  petition,  and  that  is,  that  in 
the  assertion  of  the  claims  of  the  plaintiff  in  the  so-called  first 
and  second  causes  of  action  in  which  Schick  is  insisting  that 
the  Otts  should  pay  the  debts  therein  described,  there  is  an  en- 
tire lack  of  any  averment  that  the  debts  had  accrued,  that  is, 
that  they  had  matured,  had  become  due.  It  is  plainly  enough 
asserted  that  the  debts  were  owed,  but  it  is  not  asserted  that 
the  time  had  arrived  for  payment,  and  without  looking  at  the 
statute,  and  without  looking  at  any  adjudication,  it  should  be 
plainly  apparent  to  any  mind  that  a  person  ought  not  to  be 
compelled  to  pay  a  debt  until  the  time  has  come  for  its  pay- 
ment. It  was  said  in  argument,  however,  that  whatever  may 
appear  upon  the  face  of  the  petition,  there  is  no  question  but 
that  the  debts  are  due;  it  was  so  stated  by  the  attorney  for  the 
plaintiff  in  error,  knd  that  it  would  be  easy  to  show  that  the 
claims  had  matured  so  far  as  that  question  was  concerned. 

Another  matter  was  suggested  with  regard  to  the  first  cause 
of  action,  by  counsel  for  defendants  in  error,  and  that  is,  that 
the  contract  made,  as  alleged  in  that  claimed  cause  of  action, 
was  a  verbal  one  and  that,  under  the  statute  of  frauds,  it  would 
be  invalid.  We  have  not  found  it  necessary  for  the  time  being, 
to  discus^  or  consider  that  particular  phase  of  the  case.  We 
have  preferred  to  leave  the  question  for  future  consideration, 
either  of  the  court  below,  or  this  court,  in  case  it  should  ever 
come  to  this  court,  and  in  view  of  what  manifestly  appears 
here,  that  counsel  for  Schick  was  led,  by  the  position  taken  by 
the  court  below  in  dismissing  the  action,  or  in  holding  rather, 
that  no  action  at  all  would  lie  under  the  payment  of  the  debt 
by  Schick,  into  permitting  the  case  to  go  to  a  dismissal  and  com- 
ing here  without  asking  leave  to  amend. 

The  court  below  might  have  held,  and  we  think  properly,  that 
the  first  and  second  causes  of  action  were  defective  by  reason 
of  their  failure  to  show  that  the  debt  had  become  due;  but  the 
court  went  a  little  further  than  that  and  held,  as  we  read  in 
the  opinion,  that  the  surety  would  have  no  right  to  sue  the 
principal  until  the  surety  had  paid  the  debt.    The  attention  of 
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the  court  below  probably  was  not  called  either  to  the  section  of 
our  statute  as  to  another  right  of  a  surety,  or  as  an  equitable 
principle  which  indeed,  obtained  before  the  existence  of  the 
statute,  and  it  is  presumed  it  did  not  occur  in  the  mind  of  the 
court  at  the  time.  Section  5845,  Revised  Statutes,  provides 
that,  '*A  surety  may  maintain  an  action  against  his  principal, 
to  compel  him  to  discharge  the  debt  or  liability  for  which  the 
surety  is  bound,  after  the  same  becomes  due."  This  is  an  ad- 
ditional remedy  to  that  which  a  surety  has  who  is  compelled  to 
pay  a  debt  which  the  principal  ought  to  pay.  If  the  principal 
fails  to  pay  a  debt  which  he  should  pay,  the  surety  may  pay 
and  sue  the  principal  at  law,  and  by  virtue  of  this  statute,  he 
may  even  before  payment,  and  without  payment,  sue  the  prin- 
cipal to  compel  pa^TTient  after  the  debt  has  matured. 

It  has  been  held  by  our  Supreme  Court  in  several  cases,  that 
this  right  existed  in  equity  even  without  this  section  of  the 
statute. 

Reference  may  be  had  to  the  case  of  McConncll  v.  Scotty  15 
Ohio,  401,  403,  and  a  note  in  the  annotated  edition  citing  Shel- 
don, Subrogation  (2  Ed.),  195,  note  3,  as  to  the  right  of  a  surety 
to  compel  the  principal  to  pay  a  debt  after  it  has  become  due. 

Reference  may  be  had  also  to  Stump  v.  Rogers,  1  Ohio,  533, 
in  which  it  was  held  that  a  surety  may  proceed  against  the 
principal  in  equity,  to  have  his  estate  subjected  to  the  payment 
of  a  debt,  without  making  payment  himself  before  commencing 
suit. 

Now,  the  Otts  are  not  said  anywhere  in  this  petition,  in  words, 
to  have  become,  as  between  them  and  Schick,  the  principal 
debtors  upon  these  several  debts,  but  we  think  that  that  is  the 
result  of  the  allegations  in  the  petition,  in  the  first  and  second 
causes  of  action.  It  is  alleged  that  Schick  was  to  incur  these 
obligations,  or  that  he  was  to  carry  on  this  businessj  it  is  stated 
also  that  the  creditors  had  no  knowledge  whatever  of  the  rela- 
iton  which  the  Otts  bore  to  it.  I  do  not  know  that  that  is  alleged 
in  the  petition,  but  it  is  conceded  in  argument  before  us.  As 
between  the  Otts  and  Schick,  we  think  the  relation  of  principal 
and  surety  arose,  assuming  these  allegations  in  the  petition  to 
be  true.    That  being  so,  if  the  debts  had  become  due  prior  to 
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the  beginning  of  this  suit,  we  think  then  that  Schick  might 
properly  have  brought  suit  against  the  Otts  to  compel  them  to 
pay  the  debts  so  incurred. 

Some  question  has  arisen  as  to  who  would  be  the  proper 
parties  in  such  an  action. 

In  Horst  v.  Dague,  34  Ohio  St.,  371,  or  perhaps  more  properly 
in  the  dictum  on  page  375  in  the  opinion,  is  a  suggestion  that 
the  creditors  are  necessary  parties.  It  is  not  very  apparent  as 
to  just  what  creditors  are  to  do  when  they  are  brought  in, 
unless  perhaps  do  what  I  find  one  of  the  creditors  did  in  this 
particular  case — one  represented  by  Judge  Mills  of  Sandusky — 
who  has  filed  a  cross-petition  asking  for  judgment  upon  his 
claim,  asking  for  it,  however,  against  Schick,  without  men- 
tioning the  Otts,  if  I  remember  aright.  We  simply  notice  that 
in  looking  over  the  files;  however,  it  has  no  special  bearing 
upon  this  case,  but  whatever  might  be  the  right  of  the  creditors, 
when  brought  into  the  case,  they  are  not  here  sued  in  the  sense 
that  any  relief  is  asked  against  them,  that  is,  any  judgment 
asked  against  them. 

There  is  a  prayer,  or  there  is  something  in  the  prayer  of  the 
petition  in  the  way  of  seeking  to  bar  them  against  any  future 
assertion  of  their  claims,  unless  they  assert  them  in  this  action, 
and  the  explanation  of  that  in  the  argument  is,  that  counsel 
desires  to  avoid  a  multiplicity  of  suits  and  so  brings  in  all  these 
several  claimants. 

Under  all  the  circumstances,  we  do  not,  at  this  stage  of  the 
matter,  feel  it  necessary  to  indicate  what  would  or  would  not 
be  the  rights  of  the  creditors  when  brought  into  the  suit,  and 
we  have  concluded,  in  view  of  the  manner  in  which  this  case 
has  come  to  us,  and  the  apparent  misapprehension  of  just  what 
were  the  rights  of  the  parties  in  the  mind  of  the  judge  below 
and  the  counsel  for  the  plaintiff  in  error,  to  set  aside  the  judg- 
ment  rendered  and  remand  the  case  for  further  proceedings. 
We  think,  as  I  have  already  stated,  that  the  facts  as  stated  in 
the  first  and  second  causes  of  action,  do  not  constitute  a  cause 
of  action  against  the  creditors,  or  against  the  Otts,  by  reason 
of  a  failure  to  show  that  the  debts  have  become  due. 
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We  think  there  is  good  cause  of  action  stated  against  the  Otts 
in  the  third  cause  of  action.  We  think  there  is  a  misjoinder  of 
the  causes  of  action  and  that  by  reason  of  the  misjoinder  of  the 
causes,  the  demurrers  should  unquestionably  be  sustained  and 
there  should  be  a  redocketing  of  the  cases  separately,  and  that 
then  the  court  below  should  take  such  proceedings  as  may  be 
proper,  and  if  the  court  sees  fit  to  permit  the  plaintiff  in  error 
to  amend  so  as  to  show  that  the  debts  have  become  due,  refer- 
ring to  the  debts  described  in  the  first  and  second  causes  of  ac- 
tion, that  would  be  entirely  within  the  province  of  the  court 
below. 

We  have  concluded  that,  under  the  circumstances,  we  would 
permit  the  cases  to  be  docketed  separately,  so  that  each  cause 
of  action  will  stand  upon  its  own  foundation,  unless  perhaps 
the  first  and  second  may  still  stand  together  and  the  question 
then  be  fairly  raised  again  upon  demurrer,  if  the  counsel  sees 
fit,  or  otherwise. 

The  costs  will  be  divided  half  and  half  between  Schick  an-i 
the  Otts. 

McKnight  &  Thomas,  for  plaintiff  in  error^ 

E.  G,  Martin  and  J.  M.  Bechtol,  for  defendants  in  error. 
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THE  SCINTILLA  RULE. 

[Circuit  Court  of  Hamilton  County.] 

Emily  Barr  v.  Chester  M.  Poor,  Executor. 

Decided,  January  10,  1906. 

Statute  of  Frauds — Remedy — Rea  Adjudicata — Scintilla  Rule — Duty  of 
Nisi  Prius  Judges  to  Follow. 

1.  The  statute  of  frauds  prescribes  a  rule  of  procedure  and  relates  to 

the  remedy  (56  O.  S.,  101). 

2.  Res  adjudicata  can  not  be  based  upon  matter  pertaining  to  remedy 

only,  as  the  kind  of  proof  required,  but  must  rest  upon  a  determ- 
ination of  the  essential  merits  of  the  controversy. 

3.  Until  the  Supreme  Court  sees  fit  to  modify  or  abolish  the  "scin- 

tilla rule,''  it  is  the  duty  of  a  nisi  prius  Judge  to  follow  and  apply 
it,  notwithstanding  his  personal  inclination,  or  his  opinion  as  to 
the  merits  of  the  ease. 

Jelke,  p.  J.,  GiFPEN,  J.,  and  Swing,  J.,  concur. 

We  are  of  opinion  that  the  conclusion  of  the  court  below  in 
overruling  the  demurrer  to  the  reply  was  right,  for  the  reasons 
set  out  in  the  opinion,  per  Swing,  J.,  in  2  N.  P. — N.  S.,  page 
208. 

We  regret  that  the  established  law  seems  to  require  this  con- 
clusion, as  it  is  hardly  consistent  with  right  that  a  plaintiff 
should  be  permitted  to  affirmatively  allege  a  fact  which  on  de- 
murrer becomes  determinative  of  that  particular  action,  and  then 
be  permitted  in  a  subsequent  action,  to  allege  the  exact  contrary. 
The  only  thing  which  saves  the  former  judgment  from  being 
res  adjudicata  as  to  the  second  action  is  the  circumstance  that 
the  fact  pertains  to  the  remedy,  procedure  and  measure  of  evi- 
dence and  not  to  the  essential  merits  of  the  controversy.  This 
being  so,  brings  us  to  an  examination  of  the  correctness  of  the 
action  of  the  court  below  in  arresting  the  case  from  the  jurj', 
and  giving  judgment  for  the  defendant. 

An  examination  of  the  record  shows  that  there  is  a  scintilla 
of  evidence  upon  all  the  essential  points,  and  this  rule  demands 
that  the  case  should  have  been  submitted  to  the  jury.     This  is 
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one  of  the  cases  where  the  court  would  like  to  evade  the  force 
and  effect  of  the  scintilla  rule,  as  the  record  hardly  presents  a 
meritorious  action,  or  a  case  where  a  verdict,  had  there  been 
one  for  the  plaintiflF,  could  be  permitted  to  stand,  and  yet  the 
law  requires  a  submission  to  the  jury. 

Judgment  will  be  reversed,  and  cause  remanded  for  a  new 
trial. 

Frederick  E.  Niederhelman,  for  plaintiff  in  error. 

Ilollister  <&  Hollister,  for  defendant  in  error. 


PREVIOUS  CONVICTION  AS  A  PLEA  IN  BAR. 

[Circuit  Court  of  Franklin  County.] 

William  Whitman  v.  State  op  Ohio. 

Decided,  March  25,  1905. 

Bills  of  Exceptions — Certified  Transcripts  Attached — BtU  No  Refer- 
ence Thereto  in  Bill — Plea  in  Bar  must  be  Supported,  How — Judg- 
ment upon  may  be  Reviewed,  How — Presumption — Criminal  Law. 

1.  Certified  transcripts  attached   to  a  bill  of  exceptions,  but  not  re- 

ferred to  in  or  made  a  part  of  the  bin,  can  not  be  considered  by 
a  reviewing  court  as  a  part  of  the  bill. 

2.  In  a  criminal  prosecution,  a  plea  of  a  former  conviction  or  acquittal 

for  the  same  offense,  presents  an  issue  of  fact,  and  the  record  of 
such  former  conviction  or  acquittal,  is  competent  evidence  in 
support  of  such  plea.  Where  such  plea  is  tendered  by  a  motion, 
to  which  is  attached  the  transcript  of  a  former  conviction  or 
acquittal,  the  act  of  attaching  such  transcript  is  not  the  offering 
of  the  same  in  evidence. 

3.  The  judgment  of  a  mayor  upon  an  issue  presented  by  a  plea  in  bar 

may,  under  the  authority  of  Section  G565,  be  reviewed  independ- 
ently of  the  other  issues  of  the  case,  where  presented  upon  a  bill 
of  exceptions  containing  the  evidence  upon  this  issue  alone. 

Sullivan.  J. ;  Dustin,  J.,  and  Wilson,  J.,  concur, 

p]rror  to  Franklin  Common  Pleas  Court. 
These  cases  involving  substantially  the  same  questions  were 
presontcMl  and  argued  by  counsel  as  one  case,  and  what  is  said 
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in  the  opinion  disposing  of  the  contention  between  counsel, 
applies  to  both  cases.  The  record  shows  before  proceeding  to 
trial  before  the  mayor,  counsel  for  plaintiff  in  error  filed  a 
plea  in  bar  in  shape  of  a  motion.  To  this  motion  was  attached 
certified  transcripts  from  the  docket  of  a  justice  of  the  peace, 
which  were  referred  to  in  the  motion,  as  certain  exhibits 
claimed  by  counsel  for  the  accused,  as  showing  that  the  accused 
had  been  charged,  tried  and  convicted  of  the  same  offense  set 
forth  in  the  respective  affidavits  before  the  mayor.  These  sev- 
eral transcripts  are  attached  to  the  respective  bills  of  excep- 
tion, but  nowhere  referred  to  or  made  a  part  of  the  bill  as  re- 
((uired  by  the  statute  and  therefore  can  not  be  considered  as 
constituting  a  part  of  the  bill  itself.  Lake  Eric  &  W.  Ry.  v. 
Mackey,  53  Ohio  St.,  370. 

Counsel  for  the  accused  contends  that  because  of  the  fact, 
as  shown  by  the  record,  that  a  plea  in  bar  was  filed  before  the 
mayor,  and  that  the  transcript  of  the  docket  of  the  justice,  be- 
fore whom  it  was  claimed  the  accused  had  been  tried  and  con- 
victed for  the  same  offense,  was  attached  thereto  as  an  exhibit, 
that  he  had  done  all  that  was  necessary  to  support  the  plea,  and 
that  upon  the  mayor  overruling  his  motion  or  plea  in  bar  as 
designated  by  him  that  when  he  had  his  exception  noted  in 
the  form  of  a  journal  entry,  that  Section  6565,  Revised  Statutes, 
had  been  fully  complied  with,  and  this  court  can  review  that 
proceeding  of  the  mayor,  though  the  transcripts  referred  to  are 
not  made  a  part  of  the  general  bill. 

When  a  plea  in  bar  is  offered,  it  must  be  supported,  not  only 
by  the  record  of  a  former  conviction  or  an  acquittal  of  the  same 
offense,  but  the  accused  must  further  prove  that  he  is  the  same 
person  charged  in  the  record.  In  these  cases  the  act  of  attach- 
ing the  transcript  to  the  plea  was  not  an  offering  of  them  in  evi- 
dence. The  record  fails  to  show  that  they  were  offered  in  evi- 
dence. After  the  mayor  overruled  the  plea  in  bar,  the  counsel 
for  the  accused  excepted  generally  and  then  excepted  specially 
because  the  court  overruled  the  motion  before  reading  the 
transcript.  This  was  followed  by  a  statement  by  counsel  for 
the  accused  as  to  what  the^  transcripts  contained  in  bill  of  ex- 
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ceptions,  page  405,  but  nowhere  is  it  shown  by  the  bill  of  ex- 
ceptions that  the  transcripts  were  offered  in  evidence  upon 
plea  in  bar  or  for  any  other  purpose  and  that  the  mayor  passed 
upon  the  competency  or  incompetency  of  them  as  evidence,  and 
it  can  not  be  assumed  that  they  were  offered.  Nowhere  in  the 
bill  does  it  appear  that  the  accused  offered  any  testimony  to 
show  that  he  was  the  identical  person  stated  in  the  record. 
Upon  the  failure  of  the  accused  to  present  any  evidence  upon 
his  plea  in  bar,  the  court  below  could  not  do  otherwise  than  dis- 
miss it,  which  was  accomplished  by  overruling  the  motion. 

A  plea  in  bar  presents  an  issue  of  fact,  and  hence  requires 
evidence,  and  a  finding  upon  the  evidence ;  all  of  which  must 
be  presented  by  a  bill  of  exceptions,  taken  as  required  by  statute, 
so  that  the  judgment  upon  such  issue  may,  if  desired,  be  re- 
viewed by  proceedings  in  error.  Under  Section  6565,  Revised 
Statutes,  the  judgment  of  the  mayor  upon  this  issue  could  have 
been  reviewed,  independent  of  other  issues  in  the  cause,  by 
proceedings  in  error,  upon  a  bill  containing  the  evidence  upon 
this  issue  alone.  The  record  simply  shows  that  a  plea  in  bar 
was  offered  with  no  testimony  offered  to  support  it,  and  the 
overruling  of  the  motion  must  be  assumed  to  be  a  judgment 
adverse  to  the  accused  because  the  plea  was  not  sustained  as 
required  by  law. 

We  therefore  find  no  error  prejudicial  to  plaintiff  upon  this 
ground,  and  none  in  any  of  the  other  several  grounds  set  forth 
in  his  petition.  It  therefore  follows  that  the  judgment  of  the 
court  below  must  be  affirmed  at  plaintiff's  costs. 

E,  C.  Turner,  for  plaintiff  in  error. 

C,  T.  Clark,  for  defendant  in  error. 
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RIGHTS  UNDER  THE  SCHOOL  TEACHERS*  PENSION  FUND. 

[Circuit  Court  of  Hamilton  County.l 

W.  H.  Venable  v.  Eugene  Schaper  et  al. 

Decided,  January  3,  190G. 

School  TecLChers*  Pension  Fund — Nature  of  the  Contract — Construction 
of  Statutes — Rights  under  an  Unconstitutional  Law — Restoring 
the  Statu  Quo. 

1.  The  school  teachers'  pension  fund  does  not  provide  a  bounty,  but 

the  basis  of  a  mutual  contract,  in  the  nature  of  insurance;  hence 
all  teiiods  should  be  given  a  fair  interpretation,  without  favor,  and 
where  one  does  not  come  within  the  express  terms  there  is  no 
reason  to  strain  them  to  include  such  person. 

2.  In  construing  statutes  a  word  is  not  to  be  given  a  limited  or  spe- 

cialized meaning  until  such  meaning  is  made  by  legislative  enact- 
ment. 

3.  Where  rights  under  an  unconstitutional  law  can  not  be  enforced, 

equity  will  endeavor  to  restore  everybody  to  their  rights  and  their 
former  statu  quo. 

Jelke,  p.  J. ;  Swing,  J.,  and  Gifpen,  J.,  concur. 

This  is  what  is  denominated  an  ** agreed  case''  under  Sec- 
tions 5207  to  5209,  Revised  Statutes.  It  is  submitted  to  the 
court  by  the  parties  to  determine  whether  or  not  W.  H.  Vena- 
ble is  entitled  to  receive  a  pension  from  the  School  Teachers' 
Pension  Fund,  as  created  and  provided  for  by  acts  of  the  Legis- 
lature of  April  16th,  1900,  Ohio  Laws,  Vol.  94,  page  305,  and  of 
May  12,  1902,  Ohio  Laws,  Vol.  95,  page  609. 

A  doubt  has  been  suggested  by  one  member  of  the  court  as 
to  whether  this  controversy  in  its  present  form  was  properly 
submitted  as  an  agreed  case.  Although  the  parties  have  agreed 
to  submit  their  question  to  the  jurisdiction  of  this  court  in  this 
manner,  it  may  be  that  the  court's  conclusion  can  not  be  effec- 
tive in  a  proceeding  of  this  kind. 

If  Professor  Venable  is  entitled  to  a  pension,  we  do  not  think 
a  money  judgment  could  be  entered  against  these  trustees,  either 
in  their  individual  or  trust  capacities.  The  remedy  to  be  af- 
forded must  be  in  the  nature  of  an  order  granting  a  peremptory 
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writ  of  mandamus,  because  if  these  trustees,  being  officers  chosen 
and  empowered  according  to  law,  should  pay  this  sum  of  money, 
it  would  be  an  act  which  the  law  specially  enjoins  as  resulting 
from  an  office,  trust,  or  station,  and  such  a  writ  can  only  issue 
at  the  behest  of  the  sovereign  or  at  least  in  an  action  to  which 
the  sovereign  state  is  a  party. 

On  the  other  hand,  it  has  been  suggested  that  an  action  of 
this  kind  is  not  particularly  adversary  in  its  character,  but 
one  in  w^hich  the  trustees  might  be  looked  on  as  petitioners  com- 
ing into  a  court  of  equity  and  asking  the  chancellor  to  con- 
strue and  advise  as  to  the  terms  of  their  trust.  Be  that  as  it 
may,  the  parties  have  invoked  the  jurisdiction  of  this  court, 
and  this  question  not  being  raised  by  them,  we  are  willing  to 
waive  the  same  and  endeavor  to  answer  the  questions  properly 
propounded  by  the  agreed  case.  As  provided  in  the  act  of  1900, 
94th  0.  L.,  Sec.  3897d': 

*'Said  board  of  education  of  said  city  district  and  said  union 
board  or  other  separate  board  having  the  control  and  manage- 
ment of  the  high  schools  of  said  city  district  shall  each  of  them 
have  power  by  a  majority  vote  of  all  the  members  composing 
said  board  to  retire  on  account  of  physical  or  mental  disability 
any  male  or  female  teacher  under  such  board  who  shall  have 
taught  for  a  period  aggregating  twenty  (20)  years,  whether  be- 
fore or  after,  or  partly  before  or  after  the  passage  of  this  act; 
provided,  however,  that  three-fifths  of  said  period  of  service  shall 
have  been  rendered  by  said  beneficiary  in  the  public  schools 
or  the  high  schools  of  said  city  district,  or  in  the  public  schools 
or  high  schools  of  the  county  in  which  said  city  district  is 
located.'' 

The  question  here  arises,  whether  or  not  Professor  Venable 's 
long  service  in  the  various  schools  constitutes  teaching  for  a 
period  aggregating  twenty  years  within  this  provision.  It  is 
claimed  that  as  the  whole  object  of  this  act  is  to  provide  a  pen- 
sion  fund  for  teachers  in  the  public  schools,  Professor  Venable 's 
service  in  the  schools  not  supported  in  whole  or  in  part  by 
public  taxation,  can  not  be  reckoned  in  computing  these  twenty 
years.  The  wording  of  the  act  does  not  call  for  such  a  con- 
struction.    Further,  the  act  of  1902  provides: 

**The  term  *  teacher'  under  this  act,  shall  include  all  teachers 
regularly  employed  by  either  of  said  boards  in  the  day  schools, 
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including  the  superintendent  of  schools,  all  superintendents  of 
instruction,  principals,  and  special  teachers;  and  in  the  estima- 
tion of  years  of  service,  only  service  in  public  day  schools  or 
day  high  schools   shall  be  considered/' 

It  is  contended  that  this  sentence  inserted  in  the  act  of  1902 
is  interpretative  and  sheds  light  upon  the  meaning  of  the  word 
in  the  act  of  1900.  The  contrary  conclusion  would  be  required 
by  the  usual  canons  of  statutory  construction.  It  is  apparent 
that  when  the  Legislature  meant  to  give  a  restricted  meaning  to 
the  word  ** teacher,"  it  knew  perfectly  well  how  to  do  so,  as  it 
expressly  did  in  the  act  of  a  year  later.  When  it  did  not  enact 
the  restricted  definition,  the  word  should  be  given  its  broader 
significance.  The  intention  of  the  Legislature  in  passing  the 
act  of  1900  is  to  be  deduced  from  that  which  it  said.  The 
law^  does  not  concern  itself  with  an  unexpressed  intention  or  an 

■ 

intention  which  there  has  been  no  effort  to  express. 

Resolving  this  question  in  favor  of  Professor  Venable,  we 
then  come  to  the  question,  whether  or  not  three-fifths  of  said 
period  of  service  was  rendered  by  him  in  the  public  schools  or 
high  schools  of  the  city  of  Cincinnati.  It  appears  that  he  was 
appointed  on  June  13,  1889,  and  served  continuously  until  June, 
1900;  that  for  the  next  succeeding  year,  1900-1,  he  was  granted 
a  leave  of  absence  on  account  of  ill  health,  during  which  yeai* 
his  son  substituted  for  him,  receiving  a  salary  as  substitute 
but  contributed  nothing  toward  the  pension  fund.  Did  Profes- 
sor Venable,  using  the  words  of  the  act,  render  services  for 
twelve  years?  We  think  not.  The  law  does  not  provide  for  a 
period  upon  the  teachers'  roll  of  Cincinnati,  but  for  the  period 
of  twelve  years  of  actual  service.  We,  therefore,  are  of  opinion 
that  Professor  Venable  is  not  within  the  provisions  of  the  act 
of  1900. 

We  are  further  of  the  opinion  that  the  act  of  April  16,  1900, 
w^as  unconstitutional  and  void,  as  being  in  contravention  of 
Section  2,  Article  XII,  of  the  Bill  of  Rights.  22  C.  C.  Rep., 
253,  paragraph  4  of  the  syllabus: 

*'Such  act  in  providing  that  one  per  cent,  of  the  salaries 
paid  to  teachers  shall  be  deducted  therefrom  and  applied  to 
create  a  school  teachers^  pension  fund,  also  violates  Section  2, 
Article  XII,  Constitution  of  Ohio,   providing  for  a  uniform 
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taxation  of  property,  and  also  the  Bill  of  Rights,  in  the  taking 
of  the  private  property  from  one  citizen '  for  the  benefit  of 
another  without  his  consent,  and  against  his  will.*' 

It  appears  that  this  defect  in  the  act  of  1900  was  removed  by  a 
provision  in  Section  3897c,  of  the  act  of  1902,  which  reads : 

**A11  teachers  hereafter  appointed  in  said  public  schools,  or 
high  schools,  if  any,  in  said  school  district,  shall  be  notified 
within  thirty  days  after  their  appointment  by  the  clerk  of  such 
board  of  education  of  the  election  of  said  board  of  trustees 
of  said  school  teachers  pension  fund,  and  they  shall  be  required 
to  notify  said  board  of  education  within  six  months  thereafter 
whether  they  consent  or  decline  to  accept  the  provisions  of  this 
act/' 

It  does  not  appear  that  Professor  Venable  ever  took  any  action 
to  avail  himself  and  bring  himself  within  the  provisions  of  the 
act  of  1902.  However,  under  the  act  of  1900,  there  was  raised 
a  fund,  we  are  informed,  aggregating  approximately  thirty 
thousand  dollars,  w^hich  passed  and  was  paid  over  to  the  pension 
trustees  chosen  under  the  act  of  1902.  The  mere  fact  that  the 
law  creating  this  fund  was  unconstitutional  does  not  deprive 
Professor  Venable  of  any  interest  he  may  have  therein,  or  de- 
prive him  of  his  right  to  recover  whatever  contribution  he  may 
have  made  to  the  creation  of  said  fund,  for  it  is  said  that  Profes- 
sor Venable *s  salary  was  charged  the  usual  amount  and  the 
charge  was  paid  into  this  fund. 

To  the  extent  that  any  of  Professor  Venable 's  money  was 
paid  into  this  fund,  he  had  an  equitable  interest  therein,  which 
must  be  preserved  to  him. 

We  do  not  think  that  the  pension  scheme  provided  for  by  the 
unconstitutional  law  of  1900  can  be  enforced  in  detail,  and  we 
do  not  understand  that  Professor  Venable  has  in  any  way 
"l)rought  himself  within  the  provisions  of  the  law  of  1902,  and  the 
trustees  in  accepting  said^  fund,  accept  it  charged  with  equitable 
interests. 

We  therefore  conclude  that  Professor  Venable  is  entitled  to 
all  the  money  he  has  paid  into  the  pension  fund  with  interest, 
but  that  the  trustees  of  said  fund  are  not  required  to  and  may 
not  pay  him  a  regular  pension. 

Ellis  G.  Kinkead  and  Challen  B.  Ellis,  for  plaintiff. 

Chas.  J,  Hunt,  contra. 
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AUTHORIZATION  AND  SAL£  OF  WATER  WORKS  BONDS. 

[Circuit  Court  of  Licking  County.] 

m 

Charles  Vadakin,  on  Behalf  of  the  City  op  Newark,  OhiOj 

V.  Andrew  J.  Crilly  et  al.* 

Decided,  March,  1905. 

Municipal  Corporations — Water  Works  ^onds — Advertisement  of  and 
Offer  of  at  Public  Sale — Bids  Withdrawn  Because  of  Injunction 
Suit — Bonds  then  Sold  at  Private  Sale — Tax-Payer  Acting  in  Inter- 
est of  Water  Company — Withoxtt  Standing  in  Court — Section  97, 
Municipal  Code. 

1.  A  tax-payer  suing  under  favor  of  Section  1778,  Revised  Statutes,  to 

enjoin  the  corporate  officers  from  selling  municipal  bonds,  whose 
sole  purpose  in  bringing  the  suit  is  to  favor  a  water  company  as 
against  the  municipality,  and  prevent  the  municipality  from  build- 
ing its  own  water  works,  such  tax-payer  having  been  by  agreement 
with  said  water  company  indemnified  from  the  payment  of  costs 
and  expenses  of  such  suit  if  it  should  fail,  has  no  standing  in  court 
and  said  suit  should  be  dismissed. 

2.  Municipal  officers  charged  with  the  duty  of  selling  municipal  bonds 

for  the  building  of  water  works,  advertise  the  sale  of  said  bonds 
according  to  law.  At  the  time  fixed  for  the  sale  they  receive  bids 
for  the  same  pursuant  to  the  advertisement  Said  officers  are 
willing  and  ready  to  sell  said  bonds  pursuant  to  the  offer  to  sell 
the  same.  After  bids  are  received  and  before  an  award  of  sale  is 
made,  an  injunction,  procured  by  the  city  solicitor,  is  served  upon 
said  officers,  enjoining  them  from  selling  said  bonds  upon  that  day. 
Thereupon  all  bids  are  withdrawn  by  the  persons  offering  them. 
The  next  day  an  entry  is  put  upon  the  Journal  of  the  court  by 
agreement  of  the  city  solicitor  and  the  attorney  for  the  defendants 
in  said  injunction  suit,  without  the  intervention  of  the  court,  sus- 
taining a  demurrer  to'  the  petition  therein  and  entering  Judgment 
upon  said  demurrer.  Thereupon,  the  officers  charged  with  the  sale 
of  said  bonds  sold  the  same  at  private  sale  for  a  fair  price,  without 
collusion,  and  in  good  faith  on  their  part,  and  as  they  thought  in 
the  interest  of  the  municipality. 
Held:  Said  bonds  had  been  once  offered  according  to  law  and  ''remained 
unsold"  within  the  provisions  of  Section  97,  Municipal  Code,  and 
such  private  sale  is  legal,  and  should  be  sustained. 

♦Affirming  3  N.  P.—N.  S.,  609;  affirmed  by  the  Supreme  Court,  with- 
out report,  73  0.  S.,  — . 
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Donahue,  J.  (orally) ;  McCabty,  J.,  and  Voorhees,  J.,  con- 
cur. 

Heard  on  appeal. 

The  city  council  of  Newark,  Ohio,  provided  for  tl^e  issue  "of 
$300,000  of  what  were  denominated  water  works  bonds.  This 
was  done  in  pursuance  of  a  vote  of  the  electors  of  the  city  au- 
thorizing that  to  be  done ;  an  ordinance  was  then  passed  direct- 
ing the  finance  committee,  mayor  and  auditor  to  proceed  with 
the  sale  of  the  bonds. 

The  bonds  were  advertised  according  to  law  and,  at  the  time 
that  these  oflBcers  were  to  act  on  the  bids  received  for  the  pur- 
chase of  the  bonds,  an  injunction  was  served  upon  them,  re- 
straining them  from  proceeding  with  the  sale  upon  that  day. 
Thereupon  the  bids  were  withdrawn  by  all  bidders,  and  a 
motion  was  made  and  carried  by  the  finance  committee  that  all 
the  bids  be  rejected.  That  was  done  after  the  bids  were  with- 
drawn by  the  bidders,  and  there  were  really  no  bids  then  before 
that  committee. 

A  few  days  after  that,  negotiations  were  had  by  these  officers 
with  certain  bond-bidders,  and  a  sale  of  the  bonds  were  nego- 
tiated at  private  sale-  the  bonds  were  delivered  and  the  money 
paid.  The  money  is  still  in  the  hands  of  the  treasurer  of  this 
city,  and  the  bonds  are  still  in  the  hands  of  the  first  purchasers. 
This  suit  is  brought  by  Vadakin,  as  a  tax-payer,  in  behalf  of 
the  city  of  Newark,  Ohio,  for  the  purpose  of  declaring  that  sale 
a  nullity,  requiring  the  bonds  to  be  delivered  up  and  canceled, 
and  requiring  the  city  officials  to  return  the  money  received 
from  the  purchasers  for  these  bonds,  and  not  appropriate  it 
to  any  other  purpose. 

The  first  question  in  this  case  is  as  to  the  good  faith  of  the 
plaintiff  in  bringing  this  action,  and  upon  this  question  the 
court  is  not  a  unit.  A  majority  of  the  court,  however,  think 
that  that  is  one  of  the  important  questions  in  this  case;  and  if 
he  is  not  bringing  this  suit  as  a  tax-payer,  in  the  interest  of 
the  city  and  the  tax-payers  of  the  city,  but  is  bringing  it  solely 
for  the  purpose  of  furthering  private  ends,  and  the  ambitions 
and  schemes  of  other  men  who  are  not  in  court  themselves,  and 
bringing  it  with  the  express  provision  and  understanding  that 
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he  shall  not  be  burdened  with  costs  or  expenses,  attorney  fees  or 
the  legitimate  costs  incurred  in  court,  we  think  that  is  very  im- 
portant to  be  determined,  and  if  determined  against  the  plaintiff, 
is  conclusive  in  this  case. 

The  authorities  in  Ohio  upon  this  question  at  this  time  arc 
divided.  We  do  not  think  the  Supreme  Court  has  spoken  with 
any  certainty  upon  the  question;  and  while  it  is  insisted  that 
in  the  Elyria  case,  in  the  57th  Ohio  State,  page  374,  that  ques- 
tion was  determined,  yet  a  careful  reading  of  that  case  fails 
to  disclose  that  it  was  called  in  question  by  counsel  or  the 
court;  and  there  the  question  of  maintenance  could  riot  have 
been  in  the  case,  because  of  the  fact  that  it  was  the  gas  company 
itself  that  went  into  court  and  asserted  its  rights  as  a  tax-payer, 
and  took  its  chances  of  paying  its  own  legitimate  costs  and 
attorney  fees. 

This  question  of  maintenance  is  one  of  grave  importance  in 
a  court  of  equity.  It  is  against  public  policy  that  a  man  shall 
be  urged  into  litigation  with  the  assurance  that  the  necessary 
expenses  that  ordinarily  make  men  hesitate  before  they  annoy 
their  neighbor  with  litigation,  should  be  secured  to  them,  and 
we  think,  if  a  man  comes  into  court  with  that  sort  of  an  ar- 
rangement, or  with  that  agreement  manifest  upon  the  face 
of  things,  he  is  not  in  good  faith;  he  does  not  come  in  with 
clean  hands;  he  ought  not  to  be  heard  in  a  court  that  he  is 
asking  to  exercise  extraordinary  powers  for  his  relief. 

The  authorities  upon  which  the  majority  of  this  court  rely 
to  support  their  position  are  collected  and  carefully  considered 
in  the  case  of  Ampt  v.  Cincitinati,  30  W.  L.  B.,  page  237. 

In  the  opinion,  on  page  241,  this  language  is  used : 

*  *  It  certainly  should  not  be  contended  that,  in  considering  such 
a  case  from  the  standpoint  of  equity  and  justice,  a  court  of 
equity  should  ignore  the  time-honored  and  settled  principles 
that  constitute  the  warp  and  woof  of  its  jurisdiction  and  shut 
its  eyes  to  the  obvious  evils  that  would  flow  from  permitting 
in  a  case  where  a  fact  is  plainly  proven  and  openly  admitted, 
a  party  to  farm  out,  for  a  money  consideration,  to  private  in- 
terests and  for  private  benefit  solely,  the  high  privilege  confer- 
red by  the  statute." 
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And  again  on  page  243: 

**The  provision  of  the  act  is,  that  actions  may  be  prosecuted 
by  a  tax-payer  to  prevent  waste  or  injury  to  the  property  of  the 
corporation;  hence  it  is  apparent  from  the  language  of  the 
statute  that  if  such  is  not  the  object  of  the  action  no  power 
is  conferred  upon  the  court  to  entertain  the  suit/' 

That  doctrine  is  supported  by  the  6th  Nisi  Prius,  82;  8th 
Nisi  Prius,  498 ;  10  C.  C.  Rep.,  642,  645 ;  1  Pomeroy,  397. 

On  the  other  hand,  there  are  authorities  of  equal  respectability 
with  these  authorities  that  we  cite,  that  hold  the  statutory  right 
to  bring  the  action  being  once  fixed  and  determined,  the  mo- 
tives of  the  actor  are  in  nowise  important;  that  if  he  is  a  tax- 
payer, he  has  a  right  to  bring  the  action,  without  giving  to  any 
man  a  reason  why  he  brings  it. 

That  is  very  strong  reasoning  and  it  is  supported  by  the 
24th  C.  C.  Rep.,  215;  15th  C.  C.  Rep.,  517,  and  some  other 
authorities  of  equal  value.  Ilowever,  a  majority  of  this  court 
thinks  that  if  the  evidence  shows  that  this  action  is  brought 
in  the  interest  of  somebody  else,  and  not  in  the  interest  of  the 
tax-payer,  that  if  there  is  a  contract  of  maintenance  here  be- 
tween the  water  works  company  and  the  plaintiff,  that  the 
plaintiff  ought  not  to  be  granted  any  relief  in  this  case,  but 
if  any  of  the  citizens  or  tax-payers  are  aggrieved  by  what  has 
been  done,  there  are  many  of  them  who  can  come  in  in  the 
interests  of  the  city  and  bring  it  to  the  attention  of  the  court 
in  a  proper  case. 

Upon  the  evidence  submitted  we  find  there  was  a  contract 
between  the  Newark  Water  Company  and  the  plaintiff,  Vadakin, 
to  bring  and  maintain  this  suit,  and  the  same  to  be  free  of  aU 
costs  and  expenses  to  him;  that  the  suit  is  brought  wholly  in 
the  interest  of  the  water  company  now  supplying  the  city  of 
Newark  with  water;  that  it  is  brought  by  the  plaintiff  for 
the  purpose  of  delaying  and  preventing  the  city  from  building 
its  own  water  works  and  assisting  the  water  company  to  sell 
its  plant  to  the  city  or  continuing  its  contract  with  the  city  to 
supply  water  to  the  city  and  its  inhabitants. 

Mr.  Vadakin,  by  entering  into  this  arrangement,  which  we 
think  is  apparent  from  the  evidence,  destroys  his  standing  in 
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court,  and  in  the  opinion  of  the  majority  of  the  court  ought 
not  further  to  be  heard,  but  in  courtesy  to  our  associates,  and 
believing  that  this  case  ought  to  receive  some  further  investiga- 
tion, we  have  gone  beyond  that  to  consider  the  conduct  of  the 
officials  and  their  rights  to  sell  these  bonds. 

The  sections  authorizing  the  sale  of  bonds  read  as  follows : 

**  Whenever  any  municipal  corporation  issues  its  bonds,  it 
shall  first  offer  them  at  par  and  accrued  interest  to  the  trustees 
or  commissioners,  in  their  oflBcial  capacity,  of  the  sinking  fund.*' 

That  was  done  in  this  case. 

The  next  provision  is  that  all  bonds  shall  be  sold  at  not  1^^ 
than  par  and  accrued  interest.    That  was  also  complied  with. 
The  next  provision  is  that — 

**A11  sales  of  bonds,  other  than  to  the  sinking  fund,  by  any 
municipal  corporation,  shall  be  to  the  highest  and  best  bidder, 
after  thirty  days'  notice  in  at  least  two  leading  newspapers  of 
opposite  politics  and  of  general  circulation  in  the  county  where 
such  municipal  corporation  as  situated,  setting  forth  the  nature, 
amount,  rate  of  interest  and  length  of  time  the  bonds  have  to 
run,  with  time  and  place  of  sale."     •     •     • 

**  Provided,  however,  when  any  such  bonds  have  been  once  so 
advertised  and  offered  for  public  sale,  and  the  same,  or  any 
part  thereof,  remain  unsold,  then  said  bonds,  or  as  many  as  re-' 
main  unsold,  may  be  sold  at  private  sale  at  not  less  than  their 
par  value,  under  the  direction  of  the  mayor  and  the  officers 
and  agents  of  the  corporation  by  whom  said  bonds  have  been, 
or  shall  be  prepared,  advertised  and  offered  at  public  sale." 

We  think  that  is  conclusive  of  the  right  of  these  officers  to  sell 
the  bonds,  provided  the  advertisement  and  offer  were  suflBcient. 
All  other  conditions  precedent  having  been  complied  with,  the 
officers  who  did  sell  these  bonds  were  authorized  to  sell  them,  by 
Section  97  of  the  Municipal  Code.  But  if  that  is  not  sufficient, 
Section  123  certainly  is.    A  part  of  said  last  section  is  as  follows : 

**A11  contracts  requiring  the  authority  of  council  for  their  ex- 
ecution shall  be  entered  into  and  conducted  to  performance  by 
the  board  or  officers  having  charge  of  the  matter  to  which  they 
relate,  and  after  authority  to  make  such  contracts  has  been  given 
and  the  necessary  appropriation  made,  council  shall  take  no  fur- 
ther action  thereon.'' 
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The  council  had  nothing  further  to  do  with  a  sale  of  these 
bonds  after  directing  these  officers  to  make  the  sale. 

It  is  claimed  that  there  was  a  change  in  the  ordinance  as  pub- 
lished; and  there  is  some  evidence  to  support  the  claim  of  the 
plaintiff  in  that  behalf,  but  we  think  it  absolutely  unnecessary  to 
make  any  finding  as  to  that,  because  the  ordinance  as  published 
must  obtain,  and-  what  we  find  there  is  the  authority  upon  which 
we  base  our  conclusions  in  this  case.  If  that  ordinance  as  pub- 
lished is  sufficient,  well  and  good.  If  not,  the  words  that  were 
left  out  of  the  publication  can  not  aid  or  add  to  the  authority  or 
these  officers. 

The  question  of  vital  importance  in  this  case  is  as  to  the 
right  to  sell  at  private  sale.  It  is  undoubtedly  the  law  of  Ohio 
that  municipal  bonds  may  be  sold  at  private  sale  after  offer- 
ing them  by  advertisement  to  competitive  bidders.  The 
purpose,  as  stated  by  the  Supreme  Court  of  Ohio,  is  two-fold: 
One,  to  give  publicity  to  the  act  of  the  officials,  of  what  is  going 
on  in  the  affairs  of  the  city;  the  second  is,  to  provide  for  com- 
petitive bidding,  in  order  that  the  highest  and  best  bid  may  be 
had.  And  these  being  the  objects,  they  are  the  guides  to  courts 
in  determining  whether  in  fact  those  things  have  been  done. 
Upon  first  glance,  it  would  seem  that  all  that  is  provided  for- 
the  advertising  and  offering  to  sell  at  competitive  bidding — ^had 
been  aborted  and  had  not  accomplished  the  purpose  of  the  stat- 
ute and  had  brought  no  good  results  to  the  tax-payers;  that  it 
had  invited  competitive  bidding,  and  at  the  same  time  had  de- 
stroyed the  effect  of  that  by  withdrawing  the  bids.  But  let  us 
see.  The  section  reads  that  the  bonds  may  be  sold  at  private 
sale  if  any  part  or  all  of  them  remain  unsold  after  advertising 
and  offering  to  sell  at  competitive  bidding.  Advertisement  was 
made;  competitive  bids  were  duly  received,  but,  owing  to  the 
service  of  the  injunction,  which,  in  fact,  is  directly  traceable 
to  Mr.  Vadakin  himself,  the  people  whose  bids  had  been  filed  in 
good  faith,  with  a  large  cash  deposit,  were  induced  to  withdraw 
their  bids  before  the  acceptance  of  the  bids  made  by  them. 

There  is  no  question  but  that,  at  any  time  before  the  accep- 
tance of  the  bid,  the  person  who  makes  a  bid  may  withdraw  it. 
So  that  the  effect  of  it  all  is  that,  notwithstanding  the  adver- 
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tisement,  there  were  absolutely  no  bids  at  the  time  the  officers 
were  called  upon  to  award  the  bonds  to  the  higrhest  and  best 
bidder.  The  people  who  had  made  those  bids,  for  purposes  satis- 
factory to  themselves,  and  serving  their  own  interests,  as  they 
had  a  right  to  do,  had  withdrawn  their  bids.  The  purpose  of  the 
deposit  of  the  money  is  to  insure  that  the  bonds  will  be  taken 
when  the  bid  is  accepted,  and  not  that  it  shall  remain  there  for 
weeks  or  months  waiting  the  pleasure  of  the  board  having  charge 
of  the  sale  of  the  bonds.  They  were  withdrawn  as  a  matter  of 
right,  and  that  left  the  officers  without  a  bid  to  act  upon.  True, 
their  hands  were  tied  for  a  time,  by  an  injunction,  but  that  was 
not  important.  A  suspension  of  the  act  on  the  part  of  the  board 
from  the  time  the  injunction  was  served  until  the  injunction  was 
dissolved  would  not  affect  their  right  to  accept  the  bids  had  the 
bids  remained.  They  were  entitled  to  accept  any  bid  that  had 
been  received,  but  there  were  none  there  to  accept.  So  that  the 
advertisement  was  made,  there  were  no  offers  received  as  contem- 
plated in  the  statute,  no  propositions  were  left  in  the  hands  of 
the  board  for  them  to  accept,  either  at  the  time  they  were  au- 
thorized under  the  advertisement  to  accept  them,  or  later,  when 
the  injunction  was  dissolved  and  they  might  act  without  being 
in  contempt  of  court. 

If  they  had  conspired  to  that  result  in  any  degree  whatever, 
the  whole  cause  would  have  been  attributable  to  them,  and 
there  would  have  been  no  offer  to  sell  at  competitive  bidding. 
But  they  w^ere  absolutely  without  fault  or  blame  for  any  of,  the 
conditions  that  existed.  If  they  had  been  culpable  in  the  least 
degree,  that  would  perhaps  charge  them  with  all  the  wrongs, 
and  would  show  an  unfairness  on  their  part,  and  a  desire  not  to 
sell  at  competitive  bidding  but  to  sell  at  private  sale  in  the  in- 
terest of  their  friends  or  against  the  interests  of  the  city.  But. 
up  to  that  time,  so  far  as  this  record  discloses,  they  were  abso- 
lutely without  fault.  They  had  advertised  the  bonds,  as  re- 
quired by  the  statute;  they  were  there  ready  for  competitive 
bids;  there  were  no  bids;  the  bonds,  in  the  language  of  the 
statute,  ** remained  unsold' ';  and  that  was  all  that  was  necessary 
to  authorize  them  to  sell  at  private  sale. 
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We  realize  the  full  force  and  effect  of  the  argument  of  coun- 
sel that  simply  because  the  terms  of  the  statute  are  fulfilled 
apparently  to  the  letter,  that  that  is  not  sufficient.  That  wo 
must  not  stick  in  the  bark.  That  the  question  is  whether  the  pur- 
poses of  the  statute  have  been  subserved.  If  the  purposes  were 
not  subserved,  it  was  the  fault  of  somebody  beyond  the  com- 
mittee, and  they  were  called  upon  to  do  the  next  best  thing 
they  could  do,  and  that  was,  to  follow  the  statute  in  such  case 
made  and  provided;  and  they  did  do  that. 

Now,  having  the  right  to  make  this  sale  of  bonds  at  private 
sale  (and  we  so  find),  the  fact  that  they  proceeded  with  haste  is 
not  commendable  in  the  opinion  of  this  court,  yet  we  can  not 
condemn  it  because  it  was  their  business;  they  were  clothed 
with  discretion  to  dispose  of  the  bonds  as  best  they  could,  but 
with  an  honest  discretion,  and  a  discretion  that  they  must  ex- 
ercise in  good  faith,  and  with  an  eye  single  to^  the  interests  of 
the  people  they  represented ;  and  the  fact  that  they  moved  with 
such  alacrity  in  the  sale  of  the  bonds  is  not  sufficient  to  at- 
tribute any  particular  intent  on  their  part  to  do  wrong,  yet 
it  is  a  circumstance  to  be  considered.  But  this  fact  is  not  suffi" 
cient  to  show  that  there  was  any  conspiracy  or  intent  to 
wrong;  but,  on  the  contrary,  we  find  that  they  were  acting  in 
good  faith,  in  their  opinion  in  the  best  interests  of  the  city. 

As  to  the  manner  of  procuring  the  dissolution  of  the  injunc- 
tion that  had  been  obtained  to  restrain  the  sale  of  the  bonds  in 
the  first  instance  at  the  request  of  Vadakin,  that  is  a  matter  that 
does  not  appeal  to  us  as  being  a  thing  that  ought  to  have  been 
done.  We  think  the  solicitor  should  have  walked  into  court  and 
dismissed  his  suit  if  he  thought  there  was  nothing  in  it.  And,  so 
far  as  that  is  concerned,  we  think  the  solicitor  was  at  fault  in 
bringing  that  suit  at  all,  unless  he  believed  in  it.  It  is  true  that 
solicitors  in  Ohio  bring  a  great  many  suits  that  they  think 
probably  ought  not  to  be  brought,  because  of  the  fact  that 
if  they  do  not  bring  them  some  one  else  will,  and  large  fees 
therefor  will  be  paid  out  of  the  public  treasury  and  they  feel 
that  they  ought  to  protect  the  treasury  because  they  are  paid  for 
that  sort  of  service,  and  therefore  that  they  ought  to  represent 
the  city  in  these  suits.    But  that  is  a  mistaken  idea.    We  think 
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the  solicitor  ou^ht  to  exercise  discretion  in  that  behalf,  and  not 
bring  a  suit  for  every  man  who  demands  it. 

So,  if  there  was  any  blame  it  was  in  bringing*  the  original 
suit  to  enjoin  the  sale,  unless  he  believed  in  it.  If  he  believed  in 
it,  he  ought  to  have  brought  it.  Yet,  that  is  not  important  at 
this  time.  The  fact  that  the  injunction  was  suspended  by 
putting  the  entry  on  sustaining  the  demurrer  and  dis- 
missing the  petition,  without  the  action  of  the  court,  does 
not  commend  itself  to  this  court.  But  it  does  not  affect  the 
other  oflScers.  It  does  not  affect  him,  so  far  as  that  is  concerned, 
except  that  it  was  unwise  and  an  improper  thing  to  do.  It  was 
a  mistake  of  judgment,  no  doubt,  on  his  part ;  but,  passing  that, 
we  come  to  the  question  whether  the  consideration  received  for 
the  bonds  was  such  as  to  show  conspiracy  or  want  of  good  faith 
on  the  part  of  the  oflScers.  From  what  we  have  before  us, 
we  think  they  were  not  sold  for  such  an  inadequate  price  as 
would  raise  a  presumption  of  moral  turpitude  on  the  part  of  the 
oflScers,  or  of  any  conspiracy  against  the  interests  of  the  city, 
or  in  favor  of  any  particular  buyer.  We  think  the  committee 
believed  at  the  time  they  sold  the  bonds  that  they  were 
receiving  a  good,  fair,  and  liberal  price  for  them;  and  we 
are  not  prepared  to  say  from  the  evidence  that  they  were  not 
receiving  such  price.  Other  investors  may  give  more,  and  others 
may  give  less,  but  they  did  get  a  fair  and  liberal  premium  for 
the  bonds,  and  such  a  premium  as  evidences  to  our  mind  that 
their  was  no  moral  turpitude,  or  corruption,  or  conspiracy,  on 
their  part  to  sell  these  bonds  for  less  than  they  believed  them 
to  be  worth  in  the  market.  Whether  they  made  a  good  bargain 
or  not  is  not  a  question  that  comes  to  this  court.  They  may 
have  made  a  poor  bargain.  That  is  not  important,  for  if  they 
had  the  power  to  sell,  they  had  the  power  to  sell  at  what  they 
believed  to  be  right,  or  what  they  thought  was  the  best  price 
they  could  obtain,  provided  it  was  not  less  than  par  value  and 
accrued  interest. 

We  think  this  covers  the  entire  case.  Upon  this  latter  ques- 
tion, as  to  the  right  to  sell  the  bonds,  the  court  is  unanimous. 
The  court  is  also  unanimous  as  to  the  good  faith  of  the  oflScers 
making  the  sale.     The  court  is  also  unanimous  in  the  opinion 
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that  the  price  obtained  was  substantially  the  full  value  of  the 
bonds;  and  we  are  also  unanimous  upon  the  question  as  to  who 
should  sell  these  bonds  after  the  failure  to  sell  at  public  sale. 
"We  are  also  unanimous  that  the  advertisement  and  offer  at 
public  sale  was  sufficient  under  the  statute,  and  while  perhaps 
it  did  not  accomplish  all  that  the  statute  intended  it  should  do 
or  that  we  might  hope  now  it  would  have  done,  yet  it  did 
put  them  in  that  position  that  there  was  no  legal  reason  why 
they  should  re-advertise  these  bonds. 

Therefore  the  judgment  of  this  court  is  that  the  temporary 
injunction  allowed  by  the  probate  judge,  and  dissolved  by  the 
common  pleas  court,  be  dissolved  at  the  costs  of  the  plaintiff. 

Flory  <&  Flory  and  Jones  <&  Jones,  for  plaintiff. 

A.  A.  Stasel,  Phil  B,  Smythe,  Kibler  <&  Kibler,  J,  R.  Fitz- 
gibhony  Squires^  Sanders  cfe  Dempsey,  William  C,  Boyle,  for 
defendants. 


nXECAL  OCCUPATION  OF  LAND  BY  RAEJtOAD. 

[Circuit  Court  of  Lucas  County.] 

Frank  Collins  et  al  v.  Craig  Shipbuilding  Co.  et  al. 

Decided,  March  18,  1905. 

Eminent  Domain — Railways — Occupation  of  Land  hy,  under  Written 
Agreement — Railroad  Company  Assignee  of  the  Chrant — Its  Rights 
no  Greater  than  Those  of  the  Grantee — Usurpation  of  Rights — In- 
junction— Law  of  Appropriation. 

1.  Section  6448,  relating  to  the  appropriation  of  property,  applies  only 

where  the  occupation  is  without  any  agreement  with  the  owner. 

2.  A  railroad  company  which  began  the  occupation  of  land  under  an 

assignment  of  a  written  agreement  with  the  owner,  can  not  by 
usurping  rights  prohibited  by  the  agreement  be  said  thereafter  not 
to  be  occupying  under  the  agreement;  nor  do  the  rights  of  the 
railroad  company  under  such  an  assignment  rise  higher  than  those 
of  the  original  grantee. 

3.  Where  the  grant  permitted  the  laying  of  a  spur-track  across   the 

land  of  the  grantor,  with  the  condition  and  limitation  that  the 
track  can  be  used  only  for  certain  specified  business,  injunction  will 
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lie  to  prevent  the  carrying  of  a  greatly  increased  business  over 
this  track  without  compensation  to  the  owner. 
4.  The  fact  that  the  owner  of  the  land  in  such  a  case  might  tender  a 
deed  and  demand  compensation  for  the  land  occupied  by  the  track, 
is  no  defense  to  an  action  to  enjoin  the  railroad  company  from 
unlawfully  continuing  its  use  and  possession  of  the  property. 

HtJLL,  J. ;  Haynes,  J.,  and  Parker,  J.,  concur. 

This  is  an  action  brought  by  the  plaintiffs,  Frank  Collins 
and  the  Northwestern  Realty  Company,  who  are  the  successors 
in  title  of  William  A.  Collins,  to  enjoin  the  defendants,  the 
Craig  Shipbuilding  Company,^  the  Toledo  Belt  Railway  Com- 
pany and  the  Wheeling  &  Lake  Erie  Railway  Company,  and 
especially  the  two  railroad  companies,  from  the  use  that  they 
were  making  of  a  certain  spur  or  side-track  running  from  the 
Wheeling  &  Lake  Erie  railroad  tracks  down  to  the  lot  or  land 
of  the  Craig  Shipbuilding  Company,  the  plaintiffs  claiming 
that  such  use  was  in  violation  of  certain  conditions  and  limita- 
tions-contained in  the  grant  by  which  the  right  to  lay  the  track 
was  conferred  upon  the  predecessor  of  the  Craig  shipbuilding 
Company,  to-wit,  John  Craig,  from  whom  the  company  has  ac- 
quired this  title.  The  action  came  on  for  hearing  before  us 
upon  a  motion  for  judgment  in  favor  of  the  plaintiffs  upon  the 
pleadings. 

It  appears  from  the  evidence  that  in  1886  William  A.  Collins 
and  Louis  Paine  were  the  owners  of  certain  lands  lying  between 
the  Craig  shipbuilding  lots  and  the  Wheeling  &  Lake  Erie  rail- 
road lots  and  that  they  granted  to  John  Craig,  who  was  then 
the  owner  of  the  Craig  Shipbuilding  Company  lots,  the  right  to 
lay  this  track  to  the  Wheeling  &  Lake  Erie  tracks,  by  a  written 
grant,  and  among  the  conditions  and  limitations  of  said  grant 
it  was  provided  that  the  track  should  not  be  used  except  for 
the  business  of  the  Craig  Shipbuilding  Company  and  their 
purposes,  or  for  industries- located  upon  the  Craig  Shipbuilding 
Company  lot,  and  the  track  was  laid  under  this  grant. 

Some  years  afterward  another  side-track  or  spur  of  the  Wheel- 
ing &  Lake  Erie  Company  was  built  easterly  to  connect  with 
another  track  running  down  to  the  Wheeling  &  Lake  Erie  track 
and  thus  connecting  with  several  industries  lying  east  of  the 


852       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Collins  et  al  v.  Craig  Shipbuilding  Co.  et  al.  [Vol.  VII,  N.  S. 

Craig  shipbuilding  lot,  the  connecting  road  being  known  as  the 
Maumee  Connecting  Company,  and  the  products  of  these  other 
industries  lying  east  of  the  Craig  shipbuilding  lot  were  trans- 
ferred on  this  connecting  line  to  the  Craig  shipbuilding  track, 
across  that  and  up  to  the  Wheeling  road,  upon  this  track  in 
question,  thus  increasing  very  largely  the  transactions  upon 
this  track,  the  right  to  lay  which  had  been  granted  to  Mr.  Craig, 
and  in  the  respect  that  the  traffic  was  increased  and  the  num- 
ber of  cars  largely  increased  in  this  manner  the  conditions 
of  the  grant  which  limited  the  use  to  the  Craig  Shipbuilding 
Company  and  the  industries  thereon,  were  violated  and  this 
action  was  brought  by  the  plaintiffs  as  the  successors  of  William 
A.  Collins  and  Paine,  to  enjoin  the  Wheeling  &  Lake  Erie  Rail- 
road Company  and  the  other  roads  from  violating  these  pro- 
visions of  the  grant  and  to  require  them  to  comply  with  all  the 
provisions  of  the  grant  in  respect  to  transportation,  etc. 

The  claim  of  the  railroad  companies  as  set  forth  in  their  an- 
swer and  as  argued  before  us,  in  brief  is,  that  the  plaintiffs  have 
an  adequate  remedy  at  law  and  therefore  there  should  not  be  a 
remedy  by  injunction.  It  is  said  that  they  have  two  remedies; 
that  they  may  tender  a  deed  to  this  right  of  way  to  the  Wheel- 
ing &  Lake  Erie  and  demand  compensation,  and  if  not  paid, 
interfere  with  its  use  of  the  track;  or,  they  may  compel  an  ap- 
propriation of  that  part  of  the  railroad  under  Revised  Statutes, 
6448,  and  that,  therefore,  they  should  not  be  granted  an  in- 
junction. 

A  large  number  of  authorities  were  cited  by  counsel  on  both 
sides.  We  shall  not  undertake  to  mention  or  review  many  of 
them.  It  appears  that  this  condition  was  contained  in  this 
grant;  that  it  is  being  violated  and  has  been  violated  for  some 
years,  and  that  this  violation  will  impose  an  additional  burden 
upon  this  land,  in  that  a  great  many  more  cars,  several  times 
as  many  perhaps,  will  be  run  across  the  property,  than  passed 
over  it  at  the  inception  of  the  grant. 

The  grant  was  made  in  writing.  Revised  Statutes,  6448,  ap- 
plies in  its  express  language  only  to  cases  where  corporations 
authorized  to  appropriate  are  in  possession  of  property  without 
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any  agreement  in  writing  with  the  owner  thereof,  and  it  pro- 
vides in  that  event  the  owner  may  serve  notice  in  writing  upon 
the  corporation,  in  the  manner  providing  for  service  of  sum- 
mons against  a  corporation,  etc.,  and  proceed  under  the  chapter 
to  appropriate  the  lands,  and  on  their  failure  to  do  so,  the  statute 
provides  what  may  be  done.  Now,  it  is  said  that  while  this  origi- 
nal grant  was  in  writing,  the  writing  only  conferred  certain 
privileges  upon  John  Craig,  and  if  it  was  undertaken  to  go 
beyond  that,  it  could  be  said  that  the  railroad  company  were 
in  possession  by  virtue  of  the  writing,  and  therefore  the  owners 
would  come  within  the  provisions  of  this  statute. 

It  seems  to  us  this  is  tenable.  The  original  entry  here  was  a 
written  grant.  The  position  of  the  plaintiffs  is,  that,  should  they 
undertake  to  avail  themselves  of  this  statute,  they  would  be  met 
by  the  proposition  of  the  railroad  company  that  they  were  in 
possession  under  a  writing  and  that,  therefore,  their  possession 
could  not  be  both — and  we  think  that  is  correct.  The  original 
possession  was  in  writing;  they  have  a  right  of  possession  with 
certain  limitations  and  conditions,  but  possession  for  the  laying 
of  this  track  and  for  the  occupancy  of  this  land  twenty  feet  in 
width  was  granted  to  Mr.  Craig  in  writing,  and  this  statute  pro- 
vides that  it  shall  only  apply  to  cases  where  the  possession 
is  not  held  by  any  agreement  in  writing.  It  can  not  be  said 
here  that  the  possession  is  not  in  writing  because  the  railroad 
company  is  now  insisting  upon  certain  rights  which  were  not 
given  by  that  writing;  the  contract  can  not  be  wiped  out  and 
abrogated  by  an  attempt  on  the  part  of  the  railroad  company 
to  go  beyond  the  stipulations  of  the  written  agreement,  so  that 
it  seems  to  us  that  it  can  not  be  said  that  the  plaintiffs  here 
might  avail  themselves  of  these  provisions. 

There  is  another  reason  why  they  are  not  required  to  do  this. 
The  grant  was  originally  made  to  a  private  individual,  Mr. 
Craig,  who  had  no  power  to  appropriate  or  condemn  land,  and 
he  afterwards  assigned  it  to  a  railroad  company,  which  has  the 
power  of  appropriation,  but  by  this  assignment  to  the  company 
they  could  nCt  acquire  any  greater  rights  under  the  contract 
than  he  had ;  they  had  no  more  right,  as  it  seems  to  us — it  being 
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assigned  to  them  under  these  circumstances — ^to  compel  the 
owners  of  this  land  to  require  an  appropriation  than  Mr.  Craig 
would  have  had.  Of  course  the  railroad  company  has  a  right 
to  condemn  this  property  for  all  purposes;  under  their  right 
of  eminent  domain  they  may  do  that  at  any  time,  but  it  seems 
to  us  that  the  possession  not  having  been  taken  by  them  origi- 
nally, but  having  been  granted  to  a  private  individual  without 
this  power  of  appropriation  and  this  right  of  eminent  domain, 
that  their  right,  so  far  as  this' man  is  concerned,  can  rise  no 
higher  than  his,  and  that  the  owners  of  this  land  are  entitled  to 
hold  their  rights  as  against  the  railroad  company  the  same  as 
they  would  if  this  grant  were  still  held  by  Mr.  Craig. 

If  the  railroad  company  desires  to  have  full  and  complete  use 
of  this  right  of  way  and  of  these  tracks,  they  have  a  right  under 
the  law  to  appropriate  and  condemn.  By  running  this  increased 
number  of  cars  over  these  tracks  they  are  simply  taking  the 
private  property  of  the  owner  of  this  land  across  which  the 
track  lies  and  imposing  an  additional  servitude  upon  it.  The 
right  to  use  the  land  is  the  right  not  to  have  any  additional 
burdens  imposed  upon  it  beyond  the  burden  stipulated  for  in 
the  original  grant;  is  a  right  of  property  upon  their  part — 
a  right  of  private  property  in  which  they  are  protected  by  the 
Constitution  and  which  can  not  be  taken  from  them  until  just 
compensation  shall  have  been  made  to  them  in  money. 

It  has  been  held  many  times  that  a  corporation  may  be  en- 
joined from  taking  private  property  for  public  purposes  with- 
out first  making  compensation  for  it,  and  that  seems  to  be 
what  is  attempted  to  be  done  here.  The  railroad  company  has 
not  the  right,  in  our  judgment,  to  compel  the  landowners  to 
resort  to  the  provisions  of  this  statute,  even  if  they  were  within 
it;  they  must  stand  upon  their  contract — ^the  grant  has  been 
made  that  certain  cars  may  be  run  across  these  tracks.  They 
are  satisfied  with  their  contract;  they  do  not  desire  to  have  their 
entire  property  taken  away  from  them  for  that  purpose,  but 
they  stand  upon  their  contract  which  they  have  made,  and  in  our 
judgment  they  can  not  be  compelled  to  abandon  the  contract 
in  any  event  and  ask  the  court  to  require  the  railroad  com- 
pany to  take  their  entire  property  rights. 
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It  is  claimed  further  that  the  landowners  might  tender  a  deed 
and  demand  compensation  for  their  land.  But  they  do  not  de- 
sire to  do  this,  and  we  do  not  think  the  case  is  one  where  that 
could  be  done  properly.  The  case  cited  upon  this  proposition 
is  that  of  Fries  v.  Railway,  56  Ohio  St.,  135.  That  was  a  case 
where  the  railroad  company  entered  into  possession,  as  appears 
from  the  syllabus,  under  the  verbal  consent  of  the  owner,  and 
a  verbal  promise  was  made  that  they  would  compensate  him  for 
his  land,  which  they  afterwards  refused  to  do  and  without 
appropriation  proceedings  or  any  agreement  in  writing  they 
continued  to  hold  the  land.     The  court  say: 

**Such  owner  has  an  election  of  remedies,  either  (1),  to  pro- 
ceed in  the  probate  court  to  compel  appropriation  under  Section 
6448,  Revised  Statutes;  or  (2),  by  assenting  to  such  possession 
by  the  company  as  an  appropriation  in  fact,  and  tendering 
conveyance,  to  proceed  in  the  court  of  common  pleas  to  recover 
compensation. ' ' 


Now  here  was  a  case  where  the  railroad  company  had  posses- 
sion without  any  contract,  agreement  or  grant  such  as  there  is 
here,  without  any  limitation  even,  and  took  absolute  possession 
of  the  property  under  a  promise  to  pay  him  for  the  whole  prop- 
erty, and  under  no  limitation  that  it  should  only  be  used  for  a 
certain  purpose;  they  had  taken  possession  with  the  intention 
to  take  full  possession  and  control  of  the  premises  and  to  pay 
him  for  it,  and  afterwards  refused  to  do  it,  and  the  court  held 
that  he  might  treat  that  as  an  appropriation,  and  if  they  so 
desired  to  tender  a  deed  and  demand  compensation  for  the  land. 
But  that  is  not  this  case,  where  a  grant  has  been  made  providing 
for  a  certain  limitation  under  which  a  track  can  be  used  and  the 
amount  of  business  that  shall  be  sent  over  the  tracks. 

A  I  say,  a  great  many  cases  have  been  cited.  Stines  v.  Dor- 
man,  25  Ohio  St.,  580,  is  in  point  on  the  general  power  to  grant 
an  injunction  under  a  case  not  exactly  similar  to  this,  but  in- 
volving  the  same  questions.  Also  Lawrence  Ry.  v.  Williams, 
35  Ohio  St.,  168;  Wagner  v.  Railway,  38  Ohio  St.,.  32;  Bait.  & 
O.  Ry,  V.  West,  57  Ohio  St.,  161;  Niles  v.  Cedar  Point  Club, 
175  U.  S.,  300;  Railway  v.  O'Harra,  48  Ohio  St.,  343,  and  many 
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others  have  been  cited,  which  I  will  not  mention  here.  None  of 
them  cover  a  case  just  exactly  like  this  one,  but  the  principles 
in  regard  to  such  action  are  laid  down  in  them. 

The  conclusion  of  the  court  is,  that  these  parties  have  a  right 
to  have  this  contract  enforced  and  carried  out ;  that  the  railroad 
company  is  performing  repeated  acts  of  trespass  upon  their 
land;  and,  further,  that  they  are  taking  or  threatening  to  take 
the  property  of  these  landowners  without  compensation  in  thus 
increasing  the  number  of  cars  that  they  are  sending  and  pro- 
pose to  send  over  these  lines;  and  under  the  principles  of  law 
and  equity,  as  we  understand  them,  they  are  entitled  to  an 
injjinction  to  prevent  this  until  they  have  been  paid  for  the 
property,  and  they  are  entitled  to  stand  upon  this  contract  and 
have  it  enforced. 

The  judgment,  therefore,  will  be  the  same  as  that  of  the  court 
below — ^in  favor  of  the  plaintiff  and  enjoining  the  defendant 
from  violating  this  provision  of  its  grant. 

E,  D,  Potter,  Ralph  Emery  and  B.  F.  Brough,  for  plaintiffs 
in  error. 

Seiders  &  Monnett,  for  defendants  in  error. 
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DAMAGES  IN  LIEU  OP  SPEQFIC  PERFORMANCE. 

[Circuit  Court  of  Hamilton  County.] 

Trustees  Cincinnati  Southern  Railway  v.  James  J.  Hooker 

ET  AL. 

Decided,  July  20,  1904. 

Eijuitu — May  Award  Damages — In  Lieu  of  Specific  Performance^  When 
— Measure  of  Damages  is  the  Actual  Loss. 

Damages  in  lieu  of  specific  performance  may  be  awarded  by  a  court 
of  equity,  where  such  a  course  becomes  necessary  in  order  to  do 
full  justice  between  the  parties  and  confer  complete  relief  in  one 
Judicial  proceeding;  but  in  such  a  case  the  damages  awarded  will 
not  include  speculative  or  accidental  profits,  and  will  be  limited 
to  saving  the  parties  from  loss. 

Jelkb,  p.  J. ;  GiFPEN,  J.,  and  Swing,  J.,  concur. 

Although  the  proof  is  conflicting  and  plaintiff's  case  is  hardly 
made  by  that  clear  and  satisfying  measure  of  proof  usually  re- 
quired to  move  a  court  of  chancery  to  put  forth  its  decree,  we 
have  nevertheless  on  examination  found  on  the  evidence  that 
a  contract  was  entered  into  between  Maria  T.  Spieker  and  Wal- 
ter Kamman,  of  which  contract  the  H.  J.  Reedy  Company  was 
to  have  the  benefit,  not  by  way  of  transfer  or  assignment,  but 
through  Maria  T.  Spieker 's  agreement  that  Walter  Kamman 
might  sub-let  the  premises  to  the  H.  J.  Reedy  Company. 

Maria  T.  Spieker  was  cognizant  of  the  fact  that  it  was  by 
virtue  of  this  contract  so  made  with  Kamman,  and  in  reliance 
upon  the  same,  that  the  H.  J.  Reedy  Company  at  considerable 
expense  moved  into  the  premises  and  expended  money  and  did 
the  things  provided  for  in  said  contract. 

The  lapse  of  time  does  not  seem  to  us  of  sufficient  importance 
to  be  made  the  basis  of  a  rescission  of  the  contract  by  the  counsel 
of  Mrs.  Spieker,  if  there  was  a  contract  of  lease. 

While  neither  party  was  particularly  diligent  in  executing  the 
written  contract,  the  H..J.  Reedy  Company  does  not  appear  to 
have  been  especially  derelict  or  blameworthy.  Both  parties  seem 
to  have  been  sparring  for  trifling  advantages  in  the  final  execu- 
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tion  of  the  lease,  and  on  the  subject  of  delay  honors  are  even. 

Mrs.  Spieker  lost  nothing  by  delay.  She  would  be  in  no  worse 
condition  if  the  execution  of  the  lease  were  decreed  to-day,  or  if 
it  had  been  actually  executed  in  February,  or  December,  than  it* 
it  had  been  executed  on  November  17  or  on  any  day  betw^een  the 
beginning  of  negotiations  by  Mr.  Kamman  and  the  final  break- 
ing off  of  the  deal  by  Mr.  Dorger. 

We  feel  that  a  contract  was  so  far  entered  into  and  was  acted 
upon  to  such  an  extent  by  the  H.  J.  Reedy  Company  as  to  make 
a  court  of  chancery  consider  what  relief,  if  any,  in  equity  and 
good  conscience,  can  be  afforded. 

The  testimony  of  Walter  Kamman  that  he  had  no  further 
interest  in  the  lease  and  that  he  did  not  care  anything  about  the 
H.  J.  Reedy  Company  was  probably  true  but  must  not  be  given 
too  broad  a  significance.  He  probably  no  longer  had  any 
personal  beneficial  interest  in  the  lease,  but  he  had  so  acted  and 
l\ad  permitted  the  H.  J.  Reedy  Company  to  act  to  such  an  ex- 
tent, all  to  the  knowledge  of  Mrs.  Spieker,  as  to  make  it  in- 
equitable for  him  to  slip  out  or  for  Mrs.  Spieker  to  let  him  gu 
freed  from  the  duty  of  acting  as  a  **tertium  quid"  trustee,  or 
agent,  or  in  a  capacity  necessary  to  secure  and  preserve  the 
rights  which  had  accrued  and  were  dependent  upon  him. 

**That  a  court  of  equity  has  the  power,  in  a  proper  case,  to 
do  full  justice  and  confer  a  complete  relief  in  one  judicial  pro- 
ceeding, by  giving  damages  in  connection  with  some  other  kind 
of  relief,  and,  even  alone,  is  a  familiar  doctrine.''  See  ** Dam- 
ages given  in  place  of  Specific  Performance,''  Section  V,  Pome- 
roy  on  Contracts,  Section  469,  p.  533;  (Ed.  of  1897)  Sections 
474  to  481,  inclusive. 

In  the  case  at  bar,  we  think  both  sides  have  made  too  much 
importance  of  the  intervention  of  the  trustees  of  the  Cincinnati 
Southern  Railroad  Company  by  their  suit  in  condemnation. 

The  coming  along  of  this  third  and  new  interest  was  entirely 
without  the  procurement  of  either  party  and  was  not  caused  by 
the  delay  in  executing  the  written  lease.  We  are  not  bound  to 
assume  that  said  trustees  have  agreed  to  pay  a  large  price,  a  price 
exceeding  the  value  of  the  property,  at  the  time  the  lease  was 
agreed  upon.  In  proper  theory'  the  purchase  by  condemnation  of 
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the  property  by  the  trustees  of  the  Cincinnati  Southern  Railroad 
Company  and  the  price  paid  should  work  a  detriment  to  nobody, 
or  to  no  interest  in  the  property,  but  should  make  everybody 
whole.  Whatever  of  profit  or  advantage  there  may  be  in  it, 
should  be  shared  somewhat  by  all  parties  aflFected. 

On  the  other  hand,  the  concern  of  a  court  of  chancery  in  a 
case  like  this  is  to  save  parties  from  harm  or  loss  and  the  court 
is  not  interested  in  securing  ^ny  part  of  a  speculative  or  acci- 
dental profit  to  anybody. 

As  a  court  of  chancery  always  strives  to  conserve  all  interests 
which  its  decree  may  touch,  and  inasmuch  as  the  proof  requiring 
specific  performance  is  not  coercively  strong,  and  since  a  lease 
executed  under  a  decree  for  specific  performance  could  endurfi 
but  for  a  short  time  and  would  be  immediately  subject  to  the 
right  of  eminent  domain  of  the  Cincinnati  Southern  Railroad 
Company,  the  court  in  its  effort  to  do  complete  justice  is  moved, 
in  place  of  specific  performance,  to  award  to  the  H.  J.  Reedy 
Company  such  compensation  as  will  make  it  whole  and  in  view 
of  all  the  circumstances  will  work  no  hardship  to  Mrs.  Spieker. 

We  are  therefore  of  the  opinion  that  the  H.  J.  Reedy  Company 
should  receive  the  sum  of  $2,500  out  of  the  sum  agreed  to  be  paid 
by  the  trustees  of  Cincinnati  Southern  Railroad  Company,  and 
that  when  said  sum  of  $2,500  is  so  paid,  the  prayer  for  specific 
performance  should  be  denied.  In  order  to  carry  out  this  con- 
clusion, the  court  says  that  if  Mrs.  Spieker  refuses  to  pay  said 
sum  of  $2,500,  the  prayer  for  specific  performance  will  be 
granted ;  if  Mrs.  Spieker  tender  the  $2,500  and  it  be  not  accepted 
by  the  H.  J.  Reedy  Company  the  prayer  for  specific  perform- 
ance will  be  denied.  If  the  $2,500  is  paid  and  accepted  and  the 
controversy  thus  concluded,  the  costs  will  be  divided. 

John  R.  SayleVj  for  the  plaintiff. 

Miller  Outcalt  and  0.  P.  Cobb,  for  the  H.  J.  Reedy  Company. 

J.  C.  Healy  and  F.  J.  Dorger,  for  Mrs.  Spieker. 
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CONTRIBUTIONS  TO  MAKE  UP  A  SHORTAGE. 

t  [Circuit  Court  of  Lucas  County.] 

Henry  Richter  v.  Phoenix  Building  &  Lo^vn  Co. 

Decided,  February  25,  1905. 

Embezzlement — Compounding  a  Felony — Criminal  Distingmshed  from 
Civil  Liability — Contributions  to  make  up  Defalcation — Not  Illegal, 
When — Executed  Illegal  Contracts — Court  Assumes  Function  of 
Jury,  When — Trial. 

1.  Where  at  the  close  of  the  evidence  each  party  by  motion  asks  for  a 

directed  verdict  in  his  favor,  the  court  assumes  the  place  of  the 
Jury,  and  the  question  thereafter  presented  Is  not  whether  there 
was  a  scintilla  of  evidence  either  way,  but  whether  the  court  was 
authorized  on  the  evidence  to  take  the  action  which  was  taken. 

2.  Contributions  for  the  purpose  of  making  good  a  defalcation  are  not 

illegal  so  far  as  the  making  good  of  the  civil  liability  of  the  de- 
faulter is  concerned;  and  where  such  contributions  are  made  by 
members  of  a  building  association  acting  in  their  individual  capac- 
ity, such  action  is  not  in  the  nature  of  compounding  a  felony,  in 
the  absence  of  any  promise  or  agreement  on  the  part  of  the  build- 
ing association  not  to  institute  or  cause  to  be  instituted  criminal 
proceedings  against  its  secretary,  whose  shortage  has  thus  been 
made  good. 

3.  Where  a  member  of  a  building  association,  at  the  solicitation  of 

other  members  of  the  association  and  acting  in  common  with  them, 
cancels  the  credit  which  he  has  in  the  association  with  the  direc- 
tion that  the  amount  thereof  be  used  to  make  good  the  shortage  of 
the  secretary  of  the  association,  he  can  not  thereafter  maintain  a 
suit  to  set  aside  the  cancellation  of  his  credit  on  the  ground  that 
the  contract  which  he  thereby  entered  into  was  illegal  because 
compounding  a  felony. 

4.  Were  it  true  that  such  action  amounted  to  compounding  a  felony, 

still  no  relief  could  be  granted,  for  the  reason  that  where  an 
illegal  contract  has  been  executed  the  court  will  leave  the  parties 
where  it  finds  them. 

• 

Hull,  J.  j  Haynes,  J.,  and  Parker,  J.,  concur. 

This  action  was  brought  by  the  plaintiff  to  recover  $1,160 
from  the  defendant,  the  building  and  loan  company,  which 
amount  the  plaintiff  claims  it  owes  him.     The  plaintiff  was  a 
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member  of  the  defendant  company,  a  corporation  of  the  state 
of  Ohio,  and  on  April  4,  1904,  he  was,  by  the  books,  and  in  fact, 
entitled  to  a  credit  in  the  way  of  deposits  and  otherwise,  in  the 
company.  In  September  following  he  withdrew,  as  was  his 
right  under  the  rules  of  the  company,  and  demanded  his  money, 
which  was  refused,  on  the  ground  that*  he  had  canceled  and  re- 
ceipted for  it  for  a  good  and  valuable  consideration,  and  in  that 
way  has  received  his  money.  This  was  denied  by  Richter;  the 
case  went  to  trial  before  the  court  and  a  jury,  and  at  the  con- 
clusion of  the  testimony  a  motion  was  made  by  ftach  party  to 
direct  a  verdict  in  its  favor.  The  finding  of  the  court  upon 
that  motion  was  the  same  as  the  finding  of  a  jury  would  be  upon 
the  evidence ;  and  the  question  is,  whether  the  court  was  author- 
ized by  the  evidence  to  take  the  action  that  was  taken — not 
whether  there  was  a  scintilla  of  evidence  either  way,  but,  each 
party  having  made  this  request,  the  court  then  stands  as  a  jury. 
The  court  sustained  the  motion  <3f  the  defendant  and  directed 
the  jury  to  return  a  verdict  in  its  favor.  The  controversy 
here  is  about  a  certain  contract  or  contracts — papers — which 
Richter  signed.  It  is  claimed  by  Richter  that  he  receipted  for 
this  money — canceled  his  claim  against  the  bank — by  virtue 
of  an  illegal  contract,  one  contrary  to  law  and  public  policy, 
therefore  he  is  not  bound  by  it;  that  it  was  null  and  void  and 
of  no  effect  legally,  that  he  had  a  right  to  recover  his  money. 

This  contract  grew  out  of  a  defalcation  by  one  Mensing,  who 
had  been  secretary  of  the  company  and  was  a  defaulter  to  the 
amount  of  30,177,  and  after  it  was  discovered  Richter  with  some 
nineteen  others  entered  into  an  agreement  whereby  they  were  to 
subscribe  and  pay  enough  money  to  make  up  this  defalcation; 
this  was  done  and  Richter  was  approached  on  April  4  by  two 
persons  and  notified  of  the  condition  of  affairs  in  the  bank, 
requested  to  sign  this  paper  which  I  have  referred  to,  which  he 
did,  and  it  is  claimed  that  this  was  in  furtherance  of  an  ar- 
rangement to  compound  a  felony  to  save  Mensing  from  a  crimi- 
nal prosecution  and  from  being  sent  to  the  penitentiary,  and 
therefore,  was  contrary  to  public  policy  and  void. 

On  the  other  hand,  defendant  in  error  claims  that  the  pur- 
pose was,  not  to  compound  a  felony;  that  if  there  was  any  such 
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purpose  on  the  part  of  the  parties  who  signed  this  paper,  in- 
cluding Richter,  that  the  bank  itself  was  not  a  party  to  it, 
therefore,  not  affected  by  it. 

It  is  claimed  by  plaintiff  in  error  further,  that  there  were 
certain  errors  committed  at  the  trial  of  the  case,  and  especially 
in  the  exclusion  of  testimony,  and  it  is  also  claimed  that  the 
court  erred  in  directing  the  verdict  as  it  did. 

As  I  have  said,  Richter  was  a  stockholder  in  the  bank — a 
member  of  the  organization,  perhaps,  would  be  the  better  term-  - 
and  he  had  to  his  credit  in  the  bank  at  the  time  this  paper  was 
signed  $1,162.  He  was  approached  by  the  two  men  who  re- 
quested him  to  sign  this  contract,  which  recites  that: 

**  Whereas,  It  is  represented  that  H.  R.  Mensing,  as  secretary 
of  the  Phoenix  Building  &  Loan  Company,  is  short  in  his  ac- 
counts with  said  company  in  approximately  the  sum  of  $30,000 ; 
and 

*' Whereas,  Said  H.  R.  Mensing  has  agreed  to  assign  and 
transfer  unto  Herman  R.  Klauser,  as  trust^ie  for  the  benefit  of 
all  the  undersigned,  all  of  his  property  of  every  kind  and 
character  whatsoever,  giving  unto  the  said  Herman  R.  Klauser 
full  authority  to  sell  the  same  for  the  best  price  that  can  be 
obtained  therefor  and  pay  over  unto  the  assigned  the  proceeds 
of  said  sale,  less  the  amount  of  his  other  indebtedness,  pro 
rata  upon  the  amounts  herein  subscribed. 

'*Now,  Therefore,  We,  the  undersigned,  in  consideration  of 
the  conveyance  by  the  said  H.  R.  Mensing  unto  the  said  Herman 
R.  Klauser,  trustee,  his  property  as  above  provided,  and  in  order 
to  raise  the  amount  of  his  defalcation  for  the  purpose  of  re- 
imbursing the  Phoenix  Building  &  Loan  Company,  agree  to 
pay  the  amount  set  opposite  our  names.  It  being  understood, 
however,  that  the  sums  hereby  subscribed  are  not  to  be  paid 
unless  the  total  amount  of  said  defalcations  are  raised." 

The  most  of  these  parties  had  signed  this  paper  before  it  was 
presented  to  Richter,  and  he  signed  it  and  enough  other  stock- 
holders of  the  association  subscribed  sufficient  to  raise  thel 
amount  of  the  defalcation,  and  as  it  seems  ,to  us  from  the  evi- 
dence, in  pursuance  of  this  agreement  which,  was  entered  into 
on  April  4,  1904,  Richter,  on  the  evening  of  that  day  went 
to  the  association  building,  or  bank  building  as  it  is  called  in 
the  record  sometimes,  and  turned  over  to  the  association  his 
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book  in  which  he  kept  the  record  of  his  transactions  with  the 
bank  and  which  showed  that  it  was  indebted  to  him  $1,162,  and 
there  was  written  in  the  book,  which  he  si^ed,  a  cancellation 
of  his  account  and  the  writing  recited  that  the  book  was  turned 
over  and  surrendered  to  the  association  for  the  purpose  of  hav- 
ing it  canceled ;  everything  was  done  in  this  writing  that  could 
be  done  to  receipt  to  the  bank  for  this  money  and  constituting 
a  payment  of  it  on  the  part  of  the  bank  to  him. 

It  does  not  appear  that  the  banking  association,  as  such,  had 
any  knowledge  of  this  transaction  as  between  Richter  and  the 
other  parties  who  signed  this  paper — none  of  the  oflScers  of  the 
bank  said  anything  to  him  about  it,  did  not  approach  him; 
did  not  request  him  to  sign  it;  no  action  was  taken  by  the  as- 
sociation providing  for  anything  of  this  kind,  and  so  far  as 
the  evidence  discloses,  it  seems  to  have  been  a  voluntary  act 
on  the  part  of  these  parties  who  signed  it,  they  having  the 
purpose  in  view,  probably,  of  saving  Mensing,  the  defaulting 
secretary,  from  any  criminal  prosecution.  He  was  an  acquain- 
tance of  theirs  and  apparently  a  friend.  The  writing  recites 
that  he  is  ** short''  this  $30,000. 

Another  purpose  that  they  had  in  view  was  to  save  the  asso- 
ciation from  disaster  and  bankruptcy.  They  were  all  stock- 
holders in  the  association  and  interested  in  its  property,  all 
except  Klauser,  the  trustee,  and  he  also  subscribed;  and  as 
appears,  if  this  defalcation  had  not  been  made  up  the  associa- 
tion would  have  been  bankrupt  or  gone  into  the  hands  of  a 
receiver  with  the  usual  result.  I  say  these  parties  who  sub- 
scribed were  all  interested.  Klauser  himself  was  not  a  stock- 
holder. The  man  who  had  been  acting  as  trustee  and  to  whom 
Mensing  conveyed  his  property  also  subscribed  $5,000,  and  the 
other  subscriptions  run  in  various  amounts,  enough  to  make 
up  the  whole  amount  of  the  defalcation. 

In  rebuttal,  the  plaintiff,  Richter,  sought  to  show  that  another 
paper  writing  was  drawn  up  about  the  same  time,  perhaps  the 
same  day,  which  recited  that  flensing  was  a  defaulter  and  short 
in  his  accounts  $30,177.  This  evidence  the  court  excluded, 
and  that  is  one  of  the  errors  complained  of.  And  it  recites 
further : 
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''And,  Whereas,  Certain  persons  have  loaned  unto  the  said 
Herman  R.  Mensing  said  amount  of  $30,177,  in  order  to  enable 
him  to  make  good  such  shortage  and  to  repay  and  reimburse 
the  said  The  Phoenix  Building  &  Loan  Company  to  the  amount 
of  his  said  indebtedness  thereto,  so  that  the  said  Herman  R. 
Mensing  may  escape  prosecution  therefor. 

**And,  Whereas,  The  said  Herman  R.  Mensing  has  this  day, 
together  with  his  wife,  Minnie  C.  Mensing,  executed  and  de- 
livered unto  the  said  Herman  R.  Klauser  their  promissory  note 
for  said  sum  of  $30,177  as  evidence  of  their  indebtedness  unto 
the  said  persons  who  loaned  said  sum  as  above  mentioned,  it 
is  agreed,"  etc. 

This  is  signed  by  Klauser  and  Mensing.  It  further  recites 
that  in  order  to  partially  repay  the  amount  of  money  so  loaned 
and  to  secure  the  payment  of  said  indebtedness  Mensing  agrees 
to  personally  convey  and  deliver  unto  Klauser  as  trustee  all  of 
his  property,  both  real  and  personal,  and  Klauser  agrees  to 
take  the  property  and  sell  it  for  the  best  price  he  can  obtain 
therefor  and  after  taking  out  of  the  proceeds  the  $13,000  that 
Mensing  owes,  to  apply  the  balance  towards  the  payment  of  this 
defalcation  or  debt  to  the  bank.  That  is  the  substance  of  that 
writing,  making  Klauser  a  trustee  for  that  purpose,  and  this  is 
the  agreement  referred  to  in  the  other  paper  which  Richter 
signed. 

Now,  there  is  no  evidence  that  the  bank  had  anything  to  do 
with  this  paper  or  that  the  officers  of  the  bamk  took  any  part  in 
it,  officially  at  least,  or  that  the  association  as  such  had  any- 
thing to  do  with  it.  There  were  stockholders  of  the  association 
present  when  it  was  drawn  and  perhaps  some  directors;  but 
stockholders  or  directors,  meeting  in  that  unofficial  way,  would 
have  no  power  to  make  a  legal  contract  which  would  bind  the 
association  and  certainly  would  have  no  power  to  make  an  ille- 
gal contract,  if  there  was  anything  illegal  about  this  contract. 
This  paper  creating  this  trusteeship  was  excluded  by  the  court. 
There  was  no  evidence  that  the  association  was  connected  with 
the  drafting  of  this  paper  in  any  way.  In  order  to  bind  it — 
in  order  to  make  that  contract  legal  so  far  as  they  were  con- 
cerned— it  must  appear  that  the  association  was  a  party  to  it 
in  some  way;  and  this  not  appearing,  we  think  the  court  was 
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correct  in  holding  that  it  was  immaterial.  What  it  was  that 
influenced  Richter  to  sign  the  paper  that  he  did  sign,  was  not 
material  so  far  as  the  bank  was  concerned.  Neither  was  it 
material  so  far  as  the  association  was  concerned,  or  from  a  legal 
point  of  view,  that  he  signed  it  with  a  hope  of  saving  Mensing 
from  a  criminal  prosecution. 

In  order  to  make  a  contract  illegal  on  the  ground  that  it  is 
compounding  a  felony,  it  must  appear  that  there  was  some  kind 
of  an  agreement  on  the  part  of  the  party  or  parties  who  had  been 
injured  by  the  commission  of  the  crime.  The  mere  hope  that 
it  may  result  in  preventing  a  criminal  prosecution  is  not  suf- 
ficient. It  is  not  a  crime  for  friends  of  a  man  to  raise  money 
to  pay  up  a  loss  of  this  kind.  Mensing  owed  this  debt  to  the 
bank.  Although  there  was  a  criminal  liability,  there  was  a  civil 
liability  and  there  was  no  law  against  his  friends  raising  the 
money,  if  they  could,  and  making  up  the  defalcation,  any  more 
than  there  was  a  law  against  Mensing  going  to  the  bank  with 
the  hope  of  paying  the  amount  of  his  defalcation;  if  there  was 
no  promise  on  the  part  of  the  injured  party  that  they  would  not 
prosecute  him  in  consideration  of  such  payment. 

After  this  agreement  had  been  made,  Richter  went  voluntarily 
to  the  building  of  the  association  and,  pursuant  to  this  con- 
tract canceled  the  indebtedness  of  the  bank  to  him.  The  con- 
tract recites  that  the  money  is  to  be  paid  by  these  parties  sub- 
scribing— presumably  to  the  association,  the  injured  party — 
and  as  each  subscribed  the  amount  that  was  coming  to  him 
from  the  association,  the  ordinary  way  to  pay  it  would  be  to  can- 
cel the  amount  that  the  association  owed  each  of  them,  which 
would  work  a  pajrment. 

There  is  another  reason  why  Richter  can  not  recover  this 
amount  back  from  the  bank.  The  agreement  and  contract,  so 
far  as  he  is  concerned,  has  been  executed.  It  is  well  established 
that  courts  will  not  aid  in  the  execution  of  an  illegal  contract — 
if  this  was  an  illegal  one — ^but  where  an  illegal  contract  has 
been  made,  or  one  made  for  an  illegal  consideration,  and  is  fully 
executed,  the  courts  will  not  assist  a  party  in  recovering  back 
what  he  has  paid,  but  will  leave  the  parties  where  it  finds  them. 
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The  second  paragraph  of  the  syllabus  in  the  case  of  Hooker 
V.  DePalos,  28  Ohio  St.,  251,  reads  as  follows : 

**The  law  will  not  aid  a  party  to  such  contract,  either  in  its 
enforcement  whilst  executory,  or  in  its  rescission  when  exe- 
cuted. ' ' 

Referring  to  an  illegal  contract — and  this  seems  to  be  the 
general  law  of  the  land,  both  in  this  state  and  elsewhere  — that 
if  parties  have  entered  into  an  illegal  contract  and  carried  it 
out,  have  paid  the  money  or  given  whatever  consideration, 
was  to  be  given  in  such  contract,  they  will  not  be  aided  by  the 
court  in  rescinding  the  contract  or  in  recovering  back  whatever 
may  have  been  paid.  The  courts  refuse  to  recognize  such  con- 
tracts as  a  basis  for  execution  or  for  rescission  or  any  re- 
covery. But,  as  I  have  suggested,  it  seems  to  me  that  there  was 
nothing  illegal  or  contrary  to  public  policy  in  the  contract  or 
paper  writing  that  Richter  signed.  There  was  no  promise 
made  to  him  of  an  illegal  character;  he  was  interested  in  the 
bank;  he  was  interested  in  Mensing,  and  he,  along  with  these 
other  gentlemen,  raised  the  money  to  make  up  this  defalcation, 
raised  the  money  to  pay  this  debt  that  Mensing  owed  the  asso- 
ciation, and  it  seems  to  us  in  any  view  of  it  that  the  fact  that 
it  does  not  appear  that  the  association  as  such  was  a  party  to 
this  arrangement,  must  be  fatal  to  Richter 's  claim. 

Quite  a  large  amount  of  testimony  was  excluded  by  the  court. 
It  was  all  in  the  line  of  showing  that  this  was  done  for  the  pur- 
pose of  preventing  a  criminal  prosecution.  Offers  to  prove 
were  made  by  counsel  showing  that  this  was  the  object,  but  there 
was  no  offer  to  prove  facts  that  tended  to  show  that  the  asso- 
ciation was  a  party  to  prevent  a  criminal  prosecution  or  a  party 
to  these  arrangements  which  were  made.  It  seems  to  us  that 
the  action  of  the  court  of  common  pleas  in  directing  a  verdict 
was  correct  and  we  agree  with  the  court  in  the  opinion  pro- 
nounced at  that  time  by  the  trial  judge  in  his  charge  to  the 
jury.  The  judgment  of  the  court  of  common  pleas  will  therefore 
be  affirmed. 

J.  P.  M  ant  on  and  J.  P.  Hanley,  for  plaintiff  in  error. 

A.  B,  Capel  and  Southard  &  Southard,  for  defendant  in  error. 
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PRESUMRTiON  AS  TO  HOLDER.  OF  NEGOTIABLE  INSTRUMENT. 

[Circuit  Court  of  Hamilton  County.] 

Theresa  J.  Wehrmann,  as  Executrix,  etc.,  v.  Paul  W. 

Beech  et  al. 

Decided,  January  20,  1906. 

Pleading — Presumption  as  to  Ownership  of  Promissory  Notes — De- 
fense of  Payment — Testimony  under  Section  5242  of  a  Nominal 
Party — Operation  of  the  Section,  how  Limited— <}harge  of  Court — 
Section  3172,  Relating  to  Endorsements, 

1.  The    operation    of    Section    5242,    relating    to    the    competency    of 

party  to  testify,  is  not  limited  to  transactions  with  the  decedent, 
but  to  facts  which  occurred  prior  to  his  death;  and  testimony  as 
to  transactions  with  the  agent  of  the  decedent  is  therefore  in- 
competent 

2.  The  presumption  as  to  a  holder  of  negotiable  paper,  that  he  is  the 

owner  of  it,  that  he  took  it  for  value  before  maturity,  and  that 
he  took  it  in  the  usual  course  of  trade,  is  supported  by  statute  as 
well  as  by  the  law  merchant. 

GiFPEN,  J. ;  Swing,  J. ,  and  Jelke,  P.  J.,  concur. 

Three  separate  actions  were  consolidated  and  tried  under 
the  above  title,  each  being  founded  upon  a  promissory  note  or 
notes.  In  two  of  the  cases,  the  only  issue  well  pleaded  was 
whether  the  notes  were  duly  assigned  and  transferred  to  the 
plaintiff  in  due  course  of  business  for  valuable  consideration 
before  maturity. 

The  allegation  in  the  answers,  that  defendants  paid  to  J. 
Fred  Woltz,  the  holder  and  owner  of  the  promissory  notes, 
stated  no  defense  of  payment  unless  he  was  the  holder  and 
owTier  of  the  notes,  in  which  case  that  of  itself  would  be  a  com- 
plete defense. 

If  the  jury,  in  returning  a  verdict  for  the  defendants,  based 
it  upon  a  finding  that  the  notes  were  not  transferred  to  Mr. 
Wehrmann  in  due  course,  it  is  not  sustained  by  sufficient  evi- 
dence, and  if,  on  the  other  hand,  it  was  based  upon  a  finding 
that  the  notes  were  paid  to  Mr.  Wehrmann,  or  his  agent,  it  is 
not  supported  by  any  pleading  in  the  case. 
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In  the  third  case,  the  defense  is  that  the  note  was  an  accommo- 
dation paper,  and  was  not  assigned  or  transferred  to  Mr. 
Wehrmann  before  maturity,  nor  for  any  consideration.  The 
testimony  is  clear  that  the  defendant  executed  the  note  as  an 
accommodation,  and  if  Mr.  Wehrmann  took  it  after  it  became 
due,  the  defendant  would  not  be  liable.  The  evidence  prob- 
ably sustained  the  verdict  of  the  jury  as  to  this  note,  provided 
the  testimony  of  the  witness,  Woltz,  is  competent  and  was  re- 
lied on  by  the  jury.  It  is  contended  that  his  testimony  was 
incompetent  under  Section  5242,  Revised  Statutes,  but  he  was 
not  a  party  to  any  of  the  original  actions,  and  although  made 
such  after  the  consolidation,  no  relief  was  asked  against  him, 
nor  did  he  file. any  answer.  He  was  merely  a  nominal  party 
without  any  interest  in  the  result,  and  clearly  comes  within 
the  case  of  Bell  v.  Wilson,  17  0.  S.,  640,  and  Baker  v.  Kellogg, 
29  0.  S.,  663. 

The  court  also  admitted  over  the  objection  of  the  plaintiff, 
the  testimony  of  the  defendant.  Beech,  concerning  facts  that 
occurred  prior  to  the  death  of  the  testator.  It  is  claimed  by 
counsel  for  the  defendants  that  this  testimony  was  competent, 
because  he  testified  to  no  transactions  with  Mr.  Wehrmann, 
but  only  concerning  transactions  with  Adam  T.  Voll,  his  al- 
leged agent,  but  the  operation  of  the  section  is  not  limited  to 
transactions  with  the  party,  but  to  facts  which  occurred  prior 
to  the  death  of  the  testator.  It  seems  clear,  therefore,  that  the 
court  erred  in  receiving  his  testimony. 

The  court  refused  to  give  the  following  special  charge,  which 
the  plaintiff  requested  be  given  before  the  argument  to  the 
jury: 

**I  charge  you  as  a  matter  of  law  that  the  law  presumes 
prima  facie  in  favor  of  every  holder  of  negotiable  paper : 

** First.     That  he  is  the  owner  of  it; 

''Second.     That  he  took  it  for  value  before  maturity; 

** Third.  That  he  took  it  in  the  usual  course  of  trade;  and 
the  plaintiff  is  entitled  to  recover  unless  these  presumptions  of 
law  are  overcome  by  proof  in  the  case,  and  the  burden  of  proof 
is  on  the  defendants." 

In  II  Daniels  on  Negotiable  Instruments,  608,  it  is  said : 
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**The  mere  possession  of  a  negotiable  instrument,  produced 
in  evidence  by  the  endorsee,  or  by  the  assignee  where  no  in- 
dorsement is  necessary,  imports  prima  facie  that  he  acquired 
it  bona  fide  for  full  value,  in  the  usual  course  of  business,  before 
maturity,  and  without  notice  of  any  circumstance  impeaching 
its  validity;  and  that  he  is  the  owner  thereof,  entitled  to  re- 
cover the  full  amount  against  all  prior  parties.  In  other  words, 
the  production  of  the  instrument  and  proof  that  it  is  genuine 
(where  indeed  such  proof  is  necessary),  prima  facie  establishes 
his  case ;  and  he  may  there  rest  it. ' ' 


Section  3172^,  Revised  Statutes,  provides  as  follows: 

**  Except  where  an  endorsement  bears  date  after  the  ma- 
turity of  the  instrument,  every  negotiation  is  deemed  prim^  facie 
to  have  been  effected  before  the  instrument  was  overdue." 

It  appears,  therefore,  that  by  statute  as  well  as  by  the  law 
merchant  the  presumption  embraced  within  the  special  charge 
prevails  in  favor  of  the  holder  of  a  negotiable  instrument. 

The  court  erred  in  refusing  to  give  the  instruction  as  re- 
quested. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Joseph  B.  Kclley,  for  plaintiff  in  error. 

Cobb,  Howard  &  Bailey,  contra. 
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PARTIAIXY  EXECUTED  CONTRACT  FOR  PURCHASE 

AND  SALE. 

[Circuit  Court  of  Wood  County.] 

The  Toledo,  St.  Louis  &  Western  Railway  Company  v. 

Lafayette  M.  Turney.* 

Decided,  December  19,   1904. 

Orantor  and  Grantee — Failure  of  Former  to  Deliver  Deed — And  of 
Latter  to  Complete  Payment — Ejectment  not  Available  to  Orantor, 

T  purchased  a  parcel  qf  land  from  a  railway  company  for  |250.  He 
paid  $50  down,  gave  notes  and  a  mortgage  for  the  balance,  and 
went  into  possession.  The  railway  company  never  gave  him  a 
deed,  and  he  never  paid  the  notes  and  mortgage  or  any  of  the 
taxes.  After  more  than  twenty  years  the  railway  company 
brought  suit  in  ejectment.  Held:  That  the  railway  company  had  no 
right  to  dispossess  T,  for  the  reason  that  it  had  never  performed 
the  contract  which  it  had  agreed  to  perform  as  to  the  execution 
and  delivery  of  the  deed. 

Haynes,  J.  (orally) ;  Parker,  J.,  and  Hull,  J.,  concur. 

The  case  of  the  Toledo,  St.  Louis  &  Western  Railway  Com- 
pany against  Lafayette  M.  Turney  is  brought  in  this  court  for 
the  purpose  of  reversing  the  judgment  of  the  court  of  common 
pleas.  The  original  act  was  brought  by  the  railway  company 
against  Turney  for  the  purpose  of  ejectment  to  dispossess  him 
of  a  certain  lot  in  the  village  of  Grand  Rapids,  Wood  county; 
and  it  appears  to  us  on  an  examination  of  the  record  of  the 
case  and  from  the  facts  that  were  stated,  that  Turney  purchased 
at  one  time  the  lot  in  question  from  a  railway  company;  that 
railway  company  was  afterwards  merged  in  the  Toledo,  St.  Louis 
&  Western  Railway  Company.  The  property  had  been  original- 
ly deeded  to  the  president  of  the  railway  company.  Ballon  by 
name,  who  held  it  as  trustee,  and  at  the  time  it  was  sold  to  Tur- 
ney by  the  then  company,  there  was  a  contract  in  writing. 
That  contract  is  not  in  existence  so  far  as  we  can  learn ;  a  copy 
that  was  held  by  Mr.  Turney  having  been  burned  at  the  tim-^ 

*  Affirmed  by  the  Supreme  Court,  without  report,  73  0.  S.,  — . 
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the  Chamber  of  Commerce  building  in  Toledo  burned,  it  being 
in  the  possession  of  Turney's  attorney,  Mr.  Eckert,  whose  oflSce 
and  its  contents  were  destroyed  by  the  fire.  But  the  evidence 
tends  to  show  that  the  sale  was  made  upon  a  contract  in  writ- 
ing whereby  Turney  was  to  pay  a  certain  sum  of  money  for 
the  lot,  two  hundred  and  fifty  dollars,  I  think.  He  was  to  pay 
fifty  dollars  down  and  the  balance  in  payments  of  six  months 
and  a  year  apart,  to  be  secured  by  a  mortgage,  and  the  railway 
company  was  to  execute  at  the  same  time  a  deed  of  the  premises. 
He  paid  the  fifty  dollars  down  on  the  execution  of  the  contract. 
The  railway  company,  sometime  afterwards,  sent  him  a  deed; 
it  was  a  quit-claim  deed  and  he  refused  to  take  it,  and  returned 
it.  He  executed  at  the  time  he  made  the  payment,  the  note  and 
mortgage  that  were  required,  and  delivered  them  to  the  officers 
of  the  railway  company,  and  they  held  them,  and  have  produced 
them  here  in  court  in  the  trial  of  the  case.  Turney  testified  that 
he  had  from  time  to  time  written  to  the  railway  demanding  that 
they  send  him  a  deed,  and  he  shows  a  letter  written  by  the 
general  manager  of  the  railway  company  to  him  in  which  he  says 
that  the  deed  has  gone  forward  to  be  signed  by  the  president 
and  will  be  returned,  but  this,  in  fact,  was  never  done. 

This  transaction  occurred  in  the  year  1882,  Turney  testi- 
fied that  he  had  written  to  the  company  one  or  more  times 
that  the  amount  of  money  that  was  due  had  been  deposited 
by  him  with  a  merchant  in  Grand  Rapids  who  was  a  well  known 
man,  to  be  kept  for  the  railway  company,  and  they  could 
have  it  any  time  they  executed  the  deed.  Subsequently,  how- 
ever, he  withdrew  that  money.  Turney  never  paid  any  taxes, 
or  any  part  of  the  purchase  money,  while  he  stood  upon  his 
rights  as  he  claimed,  saying  that  he  would  do  nothing  towards 
paying  the  amount  and  paying  the  taxes  until  the  deed  was 
executed  to  him  according  to  the  contract.  A  deed  was  made 
by  Ballou  to  the  present  plaintiff,  the  Toledo,  St.  Louis  &  West- 
ern Railw^ay  Company,  after  some  time,  and  they  brought  this 
suit. 

The  defendant  sets  up  these  various  facts  in  his  answer  and 
he  claims  that  he  was  put  into  possession  by  the  contract  and 
has  held  possession  of  the  premises  from  that  time  to  this,  and 
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that  the  railway  company  has  never  performed  the  obligations 
on  its  part  to  be  performed.  He  claims  his  possession  is  law- 
ful and  that  the  railway  company  has  no  right  to  take  posses- 
sion of  the  property  against  him,  because  it  has  failed  on  its 
part  to  perform  the  agreement  to  make  and  deliver  to  him  a 
good  and  sufficient  warranty  deed  at  the  time  that  the  notes  and 
mortgage  were  made,  and  at  the  time  the  fifty  dollars  was  paid. 

Around  that  defense  hangs  the  principal  question  in  the  case. 
The  statute  provides  that  the  defendant  may  make  any  defense, 
legal  or  equitable,  and  this  is  a  contest  for  the  possession  of 
this  property,  the  question  for  the  court  to  determine  being 
whether  or  not  the  possession  of  the  defendant  was  unlawful 
and  whether  the  plaintiff  had  the  right  to  dispossess  him  in  an 
action  in  ejectment;  and  after  mature  consideration  we  are  of 
the  opinion  that  the  contention  of  the  defendant,  Turney,  is 
right  and  that  this  plaintiff  had  no  right  to  dispossess  him  for 
the  reason  that  it  has  failed  on  its  part  to  perform  the  part 
of  the  contract  that  it  agreed  to  perform.  The  railway  company 
never  tendered  to  him  a  good  and  sufficient  deed  and  demanded 
payment  of  the  purchase  money,  and  without  discussing  the 
matter  to  any  great  length,  and  holding  this  view,  we  find  that 
the  judgment  of  the  court  of  common  pleas  was  erroneous, 
and  it  will  be  reversed  and  sent  back  for  further  proceeding? 
according  to   law. 

James  0.  Troup,  for  plaintiff  in  error. 

A.  TV.  Eckert,  B.  F,  James,  for  defendant  in  error. 
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PAY  OF  PUBUC  SCHOOL  TEACH£RS  WHILE  ATTENDING 

TEACHERS*  INSTITUTES. 

[Circuit  Court  of  Wood  County.] 

The  Board  op  Education  of  The  Bowling  Green  City  School 
District  et  al  v.  Edward  Beverstock. 

Decided,  November  25»  1905. 

Schools — Te<icher$  Attending  Institutes — Entitled  to  Pay  Therefor, 
When — Section  4091  Construed — Liberal  Policy  of  State  with 
Reference  to  Schools, 

The  provision  of  Section  4091,  Revised  Statutes,  for  the  payment  of 
teachers  in  the  public  schools  of  any  county.  In  which  a  county 
Institute  is  held,  their  regular  salary  for  the  week  they  are  In 
attendance  at  the  institute,  applies  alike  to  those  who  have  been 
engaged  to  teach  for  the  ensuing  school  year  but  whose  schools 
do  not  open  until  after  the  holding  of  the  institute,  and  to  those 
who  have  not  yet  been  employed  but  are  thereafter  employed  for 
a  term  beginning  within  three  months  after  the  close  of  the 
institute. 

Haynes,  J.  (orally) ;  Parker,  J.,  and  Wildman,  J.,  concur. 

A  petition  in  error  is  filed  by  the  Board  of  Education  of  the 
Bowling  Green  City  School  District,  which  was  defendant  below, 
against  Edward  Beverstock,  a  tax-payer,  who  was  plaintiff  be- 
low, to  reverse  a  judgment  of  the  Court  of  Common  Pleas  of 
Wood  County.  The  case  was  heard  in  that  court  upon  a  demur- 
rer to  the  petition,  and  the  defendant  not  desiring  to  plead 
further,  final  judgment  was  entered  upon  the  overruling  of  the 
demurrer.  The  points  of  error  cited  in  the  petition  here  are  that 
the  court  erred  in  overruling  the  demurrer,  and  erred  in  ren- 
dering judgment  in  favor  of  the  plaintiff  in  said  cause. 

The  action  grows  out  of  the  fact  that  the  board  of  education 
of  the  city  of  Bowling  Green  was  about  to  pay  the  teachers  of 
the  schools  of  the  district  for  the  time  that  they  spent  in  at- 
tending the  Teachers'  Institute  of  Wood  County,  which  was 
held  some  time  in  August  of  the  current  year,  I  believe. 
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Teachers'  institutes,  as  it  is  known,  are  conducted  under  an 
act  of  the  state  lof  Ohio,  and  are  county  institutions,  and  are 
held  for  the  purpose  of  instructing  persons  who  expect  to  be- 
come, or  are  already  teachers  of  schools,  the  purpose  being  to 
make  a  more  efficient  corps  of  teachers.  Section  4091  of  the  Re- 
vised Statutes  recognizes  those  institutions  and  provides  for 
teachers  of  the  schools  attending  the  same ;  the  language  of  the 
statute  being  as  follows: 

'*A11  teachers  of  the  public  schools  within  any  county  in 
which  a  county  institute  is  held  may  dismiss  their  schools  for 
one  week  for  the  purpose  of  attending  such  institute,  and  when 
such  institute  is  held  while  the  schools  are  in  session  the  boards 
of  education  of  all  school  districts  are  required  to  pay  the 
teachers  of  their  districts  their  regular  salary  for  the  week  they 
attend  the  institute,  upon  the  teachers  presenting  a  certificate 
of  full  regular  daily  attendance  at  said  institute,  signed  by  the 
president  and  secretary  thereof;  the  same  to  be  paid  as  an  ad- 
dition to  the  first  month's  salary  after  said  institute,  by  the 
board  of  education  by  which  said  teacher  is  then  employed,  or 
in  case  he  is  unemployed  at  the  time  of  the  institute,  then  by 
the  board  next  employing  said  teacher,  provided  the  term  of 
said  employment  begins  within  three  months  after  said  institute 
closes." 

The  petition  in  this  case,  to  which  we  are  to  look  for  the  facts, 
sets  forth  that  the  city  of  Bowling  Green  is  a  school  district, 
and  that  it  has  a  board  of  education,  created  and  acting  under 
and  by  virtue  of  the  laws  of  Ohio.  That  annually  in  the  month 
of  August  of  each  year  there  is  held  in  Wood  county  a  county 
institute  at  which  a  great  many  of  the  teachers  employed 
throughout  the  county,  and  throughout  the  city,  attend  for  the 
purpose  of  more  efficiently  preparing  themselves  for  the  occupa- 
tion of  a  teacher;  that  said  county  institutes  are  usually  held 
from  the  20th  day  of  August  to  the  25th  day  of  August  of  each 
year.  That  prior  to  the  20th  day  of  August  of  each  year  the 
Board  of  Education  of  the  Bowling  Green  City  School  District 
of  Wood  County,  Ohio,  employs  and  hires  all  teachers,  superin- 
tendents and  principals  necessary  for  the  instruction  of  the 
pupils  in  the  schools  in  said  district  for  the  year  beginning  the 
first  ^londay  in  September,  following  the  holding  of  said  countv 
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institute  in  August.  That  on  August  21,  1905,  the  Board  of 
Education  of  the  Bowling  Green  City  School  District  authorized 
the  defendant,  Newton  R.  Harrington,  as  clerk  of  said  board, 
to  issue  an  order  to  all  teachers  who  presented  certificates  of 
attendance  at  the  institute  held  August  21,  1905,  for  the  pay- 
ment of  such  sum  due  them  for  one  week's  pay  according  to  the 
rate  for  which  said  board  hired  them  for  the  ensuing  year, 
and  also  authorized  the  clerk  to  issue  orders  to  such  of  the  teach- 
ers as  presented  certificates  for  attendance  at  the  institute  held 
in  August,  1904.  That  at  the  time  of  the  holding  of  said  county 
institute  the  schools  of  the  Bowling  Green  City  School  District 
were  not  in  session  and  had  not  been  in  session  for  more  than 
two  months  prior  thereto,  and  for  the  year  1904  did  not  con- 
vene for  about  two  weeks  thereafter;  and  that  said  schools 
within  said  district  were  not  dismissed  for  the  purpose  of  at- 
tending such  institute,  and  that  all  the  teachers  who  are  pro- 
posed to  be  paid  by  the  order  of  the  board  of  education  so 
passed  on  August  21,  1905,  were  at  the  time  of  attending  such 
institute  duly  and  regularly  employed  as  teachers  by  the  Board 
of  Education  of  the  Bowling  Green  City  School  District,  both 
during  the  time  of  the  institute  held  in  August,  1904,  and  dur- 
ing the  time  of  the  institute  held  in  August,  1905.  That  the 
payment  of  said  teachers  so  authorized  by  the  said  board  of 
education  is  illegal. and  contrary  to  law  and  is  a  diversion  and 
misappropriation  of  the  funds  raised  by  taxation  for  the  pur- 
pose of  conducting  the  schools  of  said  district,  and  that  unless 
restrained  by  this  court,  said  funds  will  be  so  unlawfully  with- 
drawn from  the  treasury  and  so  diverted  and  misappropriated, 
to  the  irreparable  damage,  loss  and  injury  to  this  tax-payer 
and  the  other  tax-payers  of  said  district.  That  this  action  is 
brought  on  behalf  of  plaintiff  as  a  tax-payer  of  said  district 
and  of  the  other  tax-payers  of  said  Bowling  Green  City  School 
District  of  Wood  County,  Ohio.  That  by  the  action  of  said  board 
of  education  there  w411  be  paid  out  of  the  funds  so  raised  by 
taxation,  unlawfully  and  without  authority  of  law,  about  eight 
hundred  dollars.  Wherefore,  the  plaintiff  prays  that  the  clerk 
may  be  enjoined  from  issuing  any  order  or  paying  any  moneys 
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out  of  the  treasury  upon  the  order  of  said  board,  and  that  upon 
final  hearing  the  injunction  may  be  made  perpetual. 

This  Section  4091,  as  has  been  stated  by  counsel,  it  not  very 
clearly  drawn,  but  we  think  we  may  fairly  and  easily  deduce 
certain  facts  from  it  in  regard  to  this  matter  that  will  be  govern- 
ing in  the  decision  of  the  case. 

We  think  that  in  the  classification  of  this  statute,  there  are 
two  classes  of  persons  designated.  There  are  teachers  in  schools 
that  are  teaching  at  the  time  the  institute  is  to  be  in  session, 
and  in  order  to  attend  the  sessions  of  the  institute  it  becomes 
necessary  for  them  to  dismiss  their  schools  for  the  period  of  a 
week;  and  there  are  another  class  who  are  unemployed  at  the 
time  of  attending  the  institute,  and  who  are  to  be  paid  by  the 
school  district  that  may  thereafter  employ  them;  the  statute 
reading : 

*  *  All  teachers  of  the  public  schools  within  any  county  in  which 
a  county  institute  is  held  may  dismiss  their  schools  for  one  week 
for  the  purpose  of  attending  such  institute,  and  when  such  in- 
stitute is  held  while  the  schools  are  in  session  the  boards  of 
education  of  all  school  districts  are  required  to  pay  the  teachers 
of  their  districts  their  regular  salary  for  the  week  they  atten*! 
the  institute  upon  the  teachers  presenting  a  certificate  of  full 
regular  daily  attendance  at  said  institute  signed  by  the  presi- 
dent and  secretary  thereof;  [that  relates,  of  course,  to  persons 
who  are  actually  employed  in  teaching  at  the  time]  the  same 
to  be  paid  as  an  addition  to  the  first  month's  salary  after  said 
institute  by  the  board  of  education  by  which  said  teacher  is 
then  employed,  or  in  case  he  is  unemployed  at  the  time  of  the 
institute  fcertainly  that  relates  to  another  class  of  persons], 
then  by  the  next  board  employing  said  teacher,  provided  the 
term  of  said  employment  begins  within  three  months  after  said 
institute  closes." 

It  seems  to  be  the  custom  to  have  these  institutes  held  during 
the  vacation  of  the  schools.  We  gather  from  this  petition  that 
the  terms  of  the  schools  are  from  a  period  in  September  until 
the  school  term  closes  the  next  year,  usually  in  May  or  June, 
and  that  there  is  a  period  between  the  termination  of  the  pre- 
ceding year  and  the  commencement  of  the  next  school  year 
in  which  there  are  no  school  sessions,  and  in  which  the  teachers 
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are  not  hired  or  paid;  it  is  a  period  of  vacation,  so  to  speak. 
Now,  the  claim  is  as  to  these  teachers  who  have  been  employed 
prior  to  the  20th  of  Augriist,  that  they  are  not  employed  within 
the  meaning  of  the  statute  as  teachers  of  a  school  district,  and 
the  sessions  of  the  institute  being  held  during  vacation  they  did 
not  dismiss,  nor  could  they  dismiss  their  schools,  for  the  reason 
that  their  schools  were  not  in  session.  ' 

We  think  a  fair  and  liberal  construction  is  to  be  given 
to  the  statute.  The  matter  of  education  in  the  state  of  Ohio 
is  one  that  has  always  met  with  favorable  consideration.  In 
the  very  organization  of  the  state  a  large  amount  of  property 
was  sold  and  the  money  received  therefor  placed  in  the  treasury, 
and  the  state  of  Ohio  has  been  paying  interest  on  it  ever  since 
for  the  support  of  the  schools,  and  liberal  provision  of  money 
has  been  made  to  improve  the  standing  and  efficiency  of  teach- 
ers. And  in  furtherance  of  this  idea,  institutes  have  been  estab- 
lished and  the  teachers  encouraged  to  attend  them,  the  provision 
being  that  the  teachers  may  dismiss  their  schools  for  that  pur- 
pose, if  necessary. 

In  regard  to  the  other  class  I  have  referred  to,  it  is  claimed 
that  because  they  are  hired  that  they  were  employed  at  the  time, 
and  were  in  the  employ  of  the  school  board,  but  as  they  did  not 
dismiss  their  schools  at  that  time  they  are  not  entitled  to  recover 
anything  for  institute  attendance.  We  are  unable  to  take  that 
view  of  the  case.  We  think  that  these  teachers,  although  they  are 
named  to  teach  on  terms  to  commence  in  a  future  time,  they 
are  not  employed  as  teachers  in  the  school  until  the  2d  of  Sep- 
tember, when  they  actually  go  to  work,  and  when  their  pay 
commences.  There  is  no  school.  These  teachers  who  have  been 
appointed  to  places  are  employed  during  the  vacation  in  other 
ways;  their  time  is  their  own;  they  are  following  their  own 
business  matters  and  own  interests  and  are  employed  in  that 
way,  and  they  are  not  employed  at  actual  teaching;  they  are 
unemployed  as  teachers;  they  are  not  engaged  in  teaching, 
hence  they  come  under  that  class  who  are  unemployed  and  are 
to  be  paid  by  the  board  next  employing  them,  provided  the 
term  of  said  employment  begins  within  three  months  after  said 
institute  closes. 
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If  the  teachers  who  are  employed  or  named  by  the  board  prior 
to  the  2(>th,  the  date  of  the  institute,  had  been  employed 
or  named  by  the  board  as  teachers  after  institute  closed  on  the 
25th  they  certainly  would  have  been  unemployed  teachers  at 
the  time  of  the  institute,  and,  as  we  hold,  entitled  to  be  paid 
for  the  time  they  attended  the  institute.  Why  should  their 
claims  for  payment  be  better  than  those  named  or  employed 
prior  to  the  20th.  Their  situation  in  reality  is  the  same.  They 
are  named  during  vacation  to  teach  upon  the  opening  of  the 
schools.  They  are,  in  fact,  teachers  not  employed  or  engaged 
in  teaching,  and  will  not  be  so  employed  or  engaged  until  school 
opens.  They  are  unemployed  because  their  term  has  not  com- 
menced and  they  are  not  engaged  in  teaching — their  terms  have 
not  commenced. 

The  time  of  payment  is  not  a  matter  material  here.  The 
question  is  whether  they  are  entitled  to  be  paid  and  we  think 
clearly  that  they  are  so  entitled  and  that  the  board  of  education 
in  this  city  had  a  right  to  pay  the  teachers  whom  they  em- 
ploy who  go  into  the  schools  subsequently,  at  the  time  the  schools 
go  into  session,  and  the  teachers  attend  the  institute  during  vaca- 
tion. We  think  that  is  a  just  and  fair  construction  of  the 
statute,  and  carries  out  the  idea  of  the  Legislature  in  enacting 
it ;  that  it  was  their  purpose  to  get  teachers  who  are  competent 
and  efficient  in  carrying  on  the  profession  of  teaching  schools. 

The  petition  of  the  plaintiff  will  be  dismissed.  We  think  we 
may  reverse  this  judgment  and  proceed  to  render  the  judgment 
that  the  court  of  common  pleas  ought  to  have  rendered  dismiss- 
ing the  petition,  and  it  is  so  ordered. 

James  0.  Troup  and  J.  W.  Oabriel,  for  plaintiff  in  error. 

Edward  Beverstock,  pro  se. 
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INJURY  TO  ONE  AT  WORK  ABOUT  A  SWINGING 

BRIDGE. 

[Circuit  Court  of  Hichland  County.] 

John  L.  IIaun,  Administrator,  v.  The  C,  C,  C.  &  St.  L. 

Railway  Co.* 

Decided,  1903. 

Negligence — Master  and  Servant — Vice-Principal  and  Fellow-Servant — 
Assumed  Risk — Peril  of  Servant — Against  which  Master  can  Alone 
Provide  Protection. 

1.  Where  a  servant  in  the  prosecution  of  the  work  of  his  employer  is 

obliged  to  take  a  position  which  is  not  necessarily  dangerous,  but 
may  be  rendered  dangerous  by  the  employer  putting  in  motion  a 
force  or  machine,  it  is  the  duty  of  the  employer  to  notify  the 
servant  of  his  intention  in  time  for  him  to  avoid  the  consequences; 
and  this  must  be  done  each  and  every  time  such  machine  or  force, 
against  which  the  servant  can  not  protect  himself,  is  put  in  motion. 

2.  The  duty  which  a  master  owes  to  his  servant  under  such  circum- 

stances is  one  which  he  must  perform  or  cause  to  be  performed 
with  reasonable  care  and  diligence,  and  where  the  master  causes 
this  duty  to  be  performed  by  another,  the  person  so  performing  it 
is  not  a  fellow-servant  within  the  meaning  of  that  term,  as  it  is 
understood  in  negligence  cases,  but  he  is  the  vice-principal,  and 
his  negligence  in  that  behalf  is  the  negligence  of  the  master,  and 
not  of  a  fellow-servant. 

DoNAHiTE,  J. ;  Doitglass,  J.,  and  VooRHEES,  J.,  concur. 

This  action  is  brought  by  the  administrator  of  James  W. 
Haun,  deceased,  agrainst  the  defendant  railway  company,  to  re- 
verse the  judgment  of  the  common  pleas  court,  in  an  action  in 
which  such  administrator  was  plaintiff  and  the  defendant  in 
error  defendant. 

The  plaintiff  in  that  case  sought  to  recover  from  the  defendant 
for  negligently  causing  the  death  of  plaintiff's  intestate,  who 
was  a  workman  in  the  employ  of  defendant  company  and  was 
engaged  in  and  about  the  repairs  of  a  certain  bridge  owned  and 

'Affirmed  by  the  Supreme  Court  without  report,  C,  C,  C.  c6  St,  L. 
Ry.  V.  Haun^  Administrator^  73   Ohio  State, . 
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operated  by  said  company  across  the  Cuyahoga  river  in  Cleve- 
land, Ohio- 

From  the  pleadings  and  the  evidence  it  appears  that  this  was  a 
swinging  bridge  operated  by  steam  power,  and  was  swung  out 
fifteen  to  twenty-five  times  a  day  to  allow  boats  to  pass  through. 
It  further  appears  from  the  evidence  that  the  plaintiff's  intes- 
tate was  required,  with  other  laborers,  to  occupy  a  place  between 
the  parapet  wall  and  that  portion  of  the  bridge  resting  on  the 
abutments,  at  about  seven  feet  below  the  level  of  the  tracks; 
when  said  bridge  was  in  its  ordinary  position,  there  was  a 
space  between  this  parapet  wall  and  the  bridge  of  about  twenty 
inches;  that  when  the  bridge  was  swung  clear  of  the  abutments 
there  was  a  space  of  from  three  to  four  feet  or  more  and  when 
it  was  swung  so  that  the  diagonal  of  the  bridge  stood  at  right 
angles  with  the  river,  this  space  of  twenty  inches  was  almost 
entirely  closed,  and  there  was  no  room  there  for  workmen  to 
stay  with  safety,  and  it  was  necessarj^  before  swinging  said 
bridge,  for  said  workmen  to  leave  their  working  place  and  climb 
to  the  tracks  or  parapet  wall,  where  they  could  remain  in  safety 
until  the  bridge  was  swung. 

It  further  appears  from  the  evidence  that  when  the  boats 
approached  the  bridge  and  desired  passage,  they  would  signal 
their  request  by  a  whistle.  This  signal  would  be  answered  by 
the  engineer  of  the  bridge,  who  occupied  a  position  in  the  tower 
above  the  center  of  the  bridge,  and  this  signal  would  either  in- 
dicate that  he  would  swing  the  bridge  immediately,  or,  if  de- 
lay was  necessary,  that  the  boat  must  wait  until  he  could  give  it 
passage.  These  signals  were  known  to  the  workmen,  including 
the  plaintiff's  intestate,  and  they  had  been  governing  their 
conduct  according  thereto. 

It  further  appears  that  the  foreman  in  charge  of  said  work- 
men would  also  give  a  verbal  warning  to  the  workmen  to  enable 
them  to  escape  from  their  dangerous  position  before  the  bridge 
was  moved.  These  warnings  were  given  a  sufficient  length  of 
time  before  moving  the  bridge  to  enable  the  workmen  to  reach 
a  place  of  safety,  and  until  the  time  of  the  accident  to  plaintiff  *s 
intestate,  the  workmen  had  been  able,  by  these  signals,  to  protect 
themselves  from  the  dangers  incident  thereto.    It  further  appears 
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from  the  evidence  that  signals  were  given  at  this  particular  time, 
and  that  the  workmen  understood  and  started  to  reach  a  place 
of  safety,  but  it  also  further  appears  that  after  giving  the  signal, 
no  delay  whatever  intervened  between  these  signals  and  the 
moving  of  the  bridge.  In  fact,  the  workmen  were  apprised  by 
the  movements  of  the  bridge  almost  simultaneously  with  the 
giving  of  the  signal  that  it  was  about  to  swing.  At  least,  so  the 
evidence  stands  in  this  record.  This  sufficiently  appears  from 
the  direct  evidence  of  the  witnesses,  but  certain  circumstances 
are  testified  to  by  the  witnesses  that  strengthens  the  direct  evi- 
dence very  much. 

Mr.  Douglass,  one  of  the  workmen,  and  the  one  nearest  to  the 
avenue  of  escape,  was  barely  able  to  reach  a  place  of  safety. 
Haun,  the  deceased,  started  at  once  to  escape  from  the  danger, 
and  almost,  but  not  quite,  succeeded.  There  were  two  other 
men  who  also  made  an  effort  to  escape,  but,  realizing  the  im- 
possibility of  their  being  able  to  do  so  in  the  ordinary  way,  at- 
tached themselves  to  the  projecting  parts  of  the  bridge  and 
swung  out  with  it. 

If  all  the  other  workmen  had  been  able  to  reach  a  place  of 
safety  in  the  ordinary  and  usual  way,  and  Haun  alone  had  failed, 
such  circumstances  would  weaken  plaintiff's  claim  that  suffi- 
cient time  was.  not  given.  But,  as  the  record  now  stands,  the 
evidence  is  undisputed  that  only  the  workman  who  was  nearest 
this  avenue  of  escape  was  able  to  reach  safety  in  the  ordinary 
and  usual  way;  all  the  others,  who  had  been  able,  therefore, 
from  fifteen  to  twenty-five  times  a  day  to  escape  this  danger, 
were  this  time  unable  to  do  so,  and  this  would  certainly  add 
somewhat  to  the  direct  evidence. 

Upon  this  state  of  the  record  a  motion  was  made  to  direct 
a  verdict  for  the  defendant  and  the  motion  sustained,  and  this 
proceeding  is  prosecuted  to  reverse  that  judgment. 

There  is  at  least  some  evidence  going  to  prove  that  these 
signals  were  not  given  a  sufficient  length  of  time  before  the  mov- 
ing of  the  bridge  to  enable  the  workmen  to  escape,  and  that 
would  be  sufficient  for  the  purpose  of  this  case.  But  we  do  not 
think  that  it  ends  there.     There  was  not  only  some  evidence, 
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but  suflScient  evidence  uncontradicted  and  unexplained,  for  the 
jury  to  find  that  fact  to  be  true. 

If  it  was  the  duty  of  the  defendant  company  to  protect  these 
workmen  by  giving  them  time  enough  after  the  signal  until 
the  bridge'  moved,  to  enable  them  to  escape  the  danger,  then 
the  court  erred  in  directing  a  verdict  for  the  defendant. 

This  case  does  not  present  the  same  question  that  the  ordinary 
action  for  damages  presents.  These  men  accepted  the  dangers 
incident  to  their  employment.  They  deliberately  and  voluntarily 
entered  into  a  place  of  danger.  But  the  danger  did  not  exist 
when  the  bridge  remained  in  its  place,  and  it  was  evident  to  them 
and  evident  to  their  employer,  that  this  bridge  could  not  be 
moved  while  they  were  in  their  place  of  working,  without  kill- 
ing or  injuring  them.  Therefore,  they  had  a  right  to  expect 
that  their  employer  would  not  move  this  bridge  without  warn- 
ing, and  crush  out  their  lives,  without  giving  them  an  opportu- 
nity to  reach  a  place  of  safety — and  the  duty  was  upon  the 
master,  by  every  rule  of  right  and  justice,  to  see  to  it  that  these 
men  had  a  chance  to  escape,  not  possible  danger,  but  certain  in- 
jury before  undertaking  to  move  that  bridge,  and  we  think  a 
failure  to  do  so  was  negligence  upon  the  part  of  the  master  that 
would  entitle  the  injured  servant  or  his  legal  representative  to 
recover. 

Any  other  rule  of  law  would  shock  the  intelligence  of  civi- 
lized man.  The  law  regards  life  as  too  sacred  to  be  trifled  with, 
and  while  the  necessity  of  things  requires  that  men  should 
incur  dangers  and  assume  many  risks,  in  order  to  accomplish 
necessary  work,  yet  when  the  danger  is  so  patent,  and  it  appears 
it  can  only  be  avoided  in  one  reasonable  way,  the  law  requires 
that  if  that  way  be  open  to  the  servant,  he  shall  avail  himself 
of  it ;  or,  if  that  way  depends  upon  the  master,  and  the  servant 
is  helpless  without  such  protection  from  the  master,  the  master 
must  protect  him  at  his  peril. 

We  think  that  if  the  servant  go  into  a  place  of  danger  to  do 
the  work  of  the  master,  and  by  so  doing,  places  it  beyond  his 
power  to  protect  himself,  where  he  can  not  watch  and  care  for 
his  own  safety,  that  it  becomes  the  duty  of  the  master  to  provide 
such  reasonable  care  for  the  safety  of  the  servant  as  may  be 


CIRCUIT  COURT  REPORTS— NEW  SERIES     '  388 


1906-6.]  Richland  County. 


commensurate  with  the  danger  threatened.  And  particularly 
is  this  true  if  the  position  in  which  the  servant  has  placed  him- 
self to  do  his  master's  work  is  one  not  necessarily  dangerous, 
but  becomes  dangerous  by  reason  of  the  master  putting  in  mo- 
tion a  machine  or  force  that  will  certainly  injure  the  servant, 
unlesis  he  is  advised  of  the  master 's  intention  to  put  such  machine 
or  force  in  motion  in  time  to  avoid  its  consequences;  and  it  is, 
in  such  case,  the  duty  of  the  master,  not  only  to  provide  for  the 
safety  of  his  servant,  but  to  see  to  it  that  such  servant  has  a 
reasonable  opportunity  to  avail  himself  of  such  provision.  And 
this  must  be  done  each  and  every  time  such  dangerous  machine 
or  force,  against  which  the  servant  can  not  protect  himself, 
is  put  in  motion  by  the  master. 

This  master  owed  such  a  duty  to  the  deceased.  He  was  re- 
quired not  only  to  give  these  signals,  but  to  give  them  in  suffi- 
cient time  to  accomplish  the  purposes  for  which  they  were  given. 
The  mere  giving  of  the  warning  when  too  late  to  be  of  any  avail 
would  not  discharge  the  duty  of  the  master,  nor  can  the  master 
escape  responsibility  for  the  failure  to  perform  this  duty  upon 
the  theory  that  the  failure  to  do  so  was  the  negligence  of  a 
fellow-servant.  The  duty  that  an  employer  owes  to  his  servant 
in  such  a  case  as  the  one  at  bar  is  one  that  he  must  perform  or 
cause  to  be  performed  with  reasonable  care  and  diligence,  and 
though  the  master  may  procure  some  one  else  to  perform  this 
duty  for  him,  the  person  so  procured,  while  performing  this 
master's  duty,  is  not  a  fellow-servant  within  the  meaning  of  that 
term  as  understood  in  negligence  cases,  but  he  is,  on  the  con- 
trary, the  vice-principal,  and  his  negligence  in  that  behalf  is 
the  negligence  of  the  master,  and  not  the  negligence  of  a  fellow- 
servant. 

The  record  in  this  case  fairly  shows  a  failure  on  the  part 
of  the  master  to  perform  this  duty,  and  the  court  erred  in  di- 
recting a  verdict  for  the  defendant.  The  cause  should  have  been 
submitted  to  the  jury.    Judgment  reversed  and  cause  remanded. 

Mansfield  <&  Long,  for  plaintiff  in  error. 

Cummings,  McBride  &  Wolfe,  for  defendants  in  error. 
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Gibson,  Treasurer,  v.  Miller  et  al.  [Vol.  VII,  N.  S. 

COLLECTION  OP  UNPAID  TAXES  BY  SUIT. 

[Circuit  Court  of  Hamilton  County.] 

John  H.  Gibson,  Treasurer  op  Hamilton  County,  Ohio,  v. 

Griffin  T.  Miller  et  al. 

Decided,  February  3,  1906. 

County  Treasurer — Action  by,  for  Collection  of  Unpaid  Taxes — Act  of 
April  25,  1904— Pleading. 

1.  An  action  by  a  county  treasurer  for  the  collection  of  unpaid  taxes, 

which  was  pending  at  the  time  of  the  amendment  of  Section  1104, 
on  April  25,  1904,  is  subject  to  the  provisions  thereof. 

2.  An  allegation  that  taxes  and  assessments  stand  charged  on  the  for- 

feited duplicate  is  mere  surplusage  so  far  as  the  right  to  maintain 
the  action  is  concerned,  but  if  it  appear  that  the  property  waa 
improperly  advertised  and  offered  for  sale  on  the  delinquent  list, 
the  defendant  is  entitled  to  an  allowance  for  costs  and  interest 
expended  on  that  account. 

Per  Curiam, 

The  act  of  April  25th,  1904  (97  0.  L.,  403),  in  so  far  as  it 
amended  the  act  of  April  4th,  1902,  is  remedial,  and  under  Sec- 
tion 3  of  the  act  applies  to  this  action,  which  was  pending  at  the 
time.  Section  79,  R.  S. ;  Railroad  Company  v.  Commissioners n 
35  O.  S.,  1. 

The  act  of  April  4th,  1902  (95  0.  L.,  93),  and  the  act  of  April 
5th,  1904  (97  0.  L.,  403),  each  amending  Section  1104,  Re\nsod 
Statutes,  contain  substantially  the  same  provision,  to-wit: 

**And  it  is  sufficient,  having  made  the  proper  parties,  for  the 
treasurer  to  allege  in  his  petition  that  the  taxes  and  assessments, 
or  either,  stand  charged  on  the  duplicate  or  duplicates  against 
said  premises,  the  amount  thereof,  and  that  the  same  are  un- 
paid." 

The  allegation,  therefore,  that  the  taxes  and  assessments  stand 
charged  on  the  ** forfeited  duplicate''  will,  so  far  as  plaintiff's 
right  to  maintain  the  action  is  concerned,  be  deemed  surplusage, 
although  the  proof  shows  that  they  appeared  on  the  delinquent 
duplicate.   It  appears  that  this  property  in  fact  was  improperly 
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advertised  and  offered  for  sale  on  a  delinquent  list,  and  if  de- 
fendant has  illegally  been  subjected  to  any  penalties,  costs  or  in- 
terest, on  this  account,  due  allowance  could  be  made  in  this  ac- 
tion, but  we  do  not  find  that  any  illegal  charges  are  made 
against  him  on  this  account. 

The  costs  incurred  in  making  unnecessary  parties  will  be 
taxed  against  the  plaintiff.    Decree  in  favor  of  the  plaintiff. 

W,  F,  Chambers,  for  plaintiff. 

E.  R.  Donohue,  contra. 


DAMAGES  FROM  CHANGE  OP  GRADE. 

[Circuit  Court  of  Wood  County.] 

Celeste   Taber   v.    The   City   op   Bowling   Green,   Ohio. 

Decided,  December  17,  1904. 

Street — Property  Improved  to  Natural  Grade — Damaged  by  Change 
of  Grade — No  Right  of  Recovery,  When — Necessity  for  Filing  a 
Claim  for  Damages. 

1.  The  fact  that  a  street  has  been  open  and  used  for  many  years,  and 

property  owners  have  built  thereon  with  reference  to  the  natural 
grade,  does  not  afford  ground  for  recovery  of  damages  because  of 
a  subsequent  change  to  an  established  grade,  where  It  appears 
that  the  change  was  a  reasonable  one. 

2.  The  presentation  of  a  claim  for  damages  on  account  of  a  change 

of  grade,  as  required  by  Section  2315  as  it  stood  at  the  time  the 
improvement  in  this  case  was  made,  is  a  pre-requisite  to  the 
right  to  recover  damages  because  of  such  change. 

Hull,   J.    (orally) ;   Parker,   J.,   and   Haynes,   J.,   concur. 

This  action  was  brought  by  Mrs.  Celeste  Taber  to  recover 
judgment  against  the  city  of  Bowling  Green,  Ohio,  for  damages 
which  she  claims  she  suffered  on  account  of  the  change  of  the 
grade  of  Church  street  in  said  city,  on  which  her  house  was 
situated.  It  seems  that  this  street  was  opened  a  great  many 
years  ago  and  used  by  the  people  residing  thereon,  who  built 
their  houses  upon  it.  A  few  years  ago  the  city  decided  to  im- 
prove and  grade  the  street,  and  pave  it,  which  was  done,  and 
in  front  of  Mrs.  Taber 's  house,  there  being  a  sort  of  hollow,  it 
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was  filled,  and  the  ground  raised  there  to  the  height  of  eighteen 
inches  or  two  feet  probably,  so  that  while  her  house  before  the 
improvement  sat  some  eighteen  inches,  or  two  feet  above  the 
level  of  the  surface  of  the  ground,  after  the  improvement,  the 
lot  being  filled  in  at  the  sidewalk  even  with  the  surface  of  the 
ground,  the  water  ran  in  some,  and  this,  it  is  claimed,  was  a  dam- 
age to  her  property  in  some  hundreds  of  dollars,  as  shown  by 
the  evidence  in  the  case. 

In  the  court  below  after  the  evidence  of  the  plaintiff  was  in, 
the  judge  directed  the  jury  to  return  a  verdict  in  favor  of  the 
city,  and  it  is  to  reverse  the  judgment  entered  upon  this  verdict 
that  the  proceedings  in  error  were  commenced  in  this  court. 

I  have  practically  stated  the  facts  in  the  case  as  they  appear 
from  the  bill  of  exceptions.  Under  the  law  of  this  state  Mrs. 
Taber 's  right  to  recover  depends  upon  whether  she  had  the  right 
to  rely  upon  the  natural  grade  of  the  street  as  it  existed  before 
this  improvement  was  made;  whether  the  circumstances  were 
such  that  she  had  any  reasonable  right  to  anticipate  or  suppose 
that  no  material  change  would  ever  be  made  in  the  grade  of  the 
street.  Streets  of  a  city  are  of  course  under  the  care,  control 
and  custody  of  the  city,  which  has  a  right  to  improve  them — 
grade  and  pave  them,  and  the  general  right  to  change  the  grade 
if  necessary. 

Prior  to  the  improvement  of  Church  street  no  grade  had  been 
established  for  that  street;  there  was  nothing  but  the  natural 
grade  as  it  was  called,  and  those  who  built  thereon  built  in 
reference  to  this  natural  grade.  Mrs.  Taber 's  house  was  built 
with  reference  to  it,  having  a  foundation  of  eighteen  inches  or 
two   feet,   and  now   it   is   practically   level   with  the   ground. 

In  our  judgment  the  court  did  not  err  in  taking  this  case 
from  the  jury  and  directing  a  verdict.  After  reading  the  record 
in  the  case  it  seems  to  us  that  those  who  built  upon  that  street, 
including  the  plaintiff,  did  so  at  their  own  risk.  The  city  had 
established  no  grade;  the  character  of  the  territory  there  was 
surh,  it  being  higher  in  some  places  than  others  in  this  street,  that 
it  might  be  reasonably  anticipated  that  when  the  city  came  to  im- 
prove this  street,  the  grade  of  the  street  would  be  changed;  it 
would  be  necessary  to  do  this  to  make  this  improvement  in  the 
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proper  way.  The  low  place  or  depression  at  or  near  Mrs.  Taber's 
house  was  about  two  feet,  and  that  would  necessarily  make  the 
fill  about  the  same  depth.  This  question  has  been  before  the 
Supreme  Court  and  other  courts  of  this  state.  The  law  is  laid 
down  in  The  City  of  Akron  v.  The  Chamberlain'  Co,,  34  0.  S., 
328,  the  syllabus  reading : 

"The  owner  of  a  lot  abutting  on  an  unimproved  street  of  a  city 
or  village  in  erecting  buildings  thereon,  assumes  the  risk  of  all 
damage  which  may  result  from  the  subsequent  grading  and  im- 
provement of  the  street  by  the  municipal  authorities,  if  made 
within  the  reasonable  exercise  of  their  power. 

*'The  liability  of  a  municipality  for  injury  to  buildings  on 
abutting  lots  exists  only  where  such  buildings  were  erected 
with  reference  to  a  grade  actually  established,  either  by  or- 
dinance or  such  improvement  of  the  street  as  fairly  indicated 
that  the  grade  was  permanently  fixed,  and  the  damage  resulted 
from  a  change  of  such  grade,  or,  where  the  buildings,  if  erected 
before  a  grade  was  so  established,  were  injured  by  the  subse- 
quent establishment  of  an  unreasonable  grade." 

The  case  of  The  City-  of  Cincinnati  v.  Penny,  in  21  0.  S., 
499,  is  also  in  point,  and  a  decision  by  this  court,  Neubert  v.  The 
City  of  Toledo,  found  in  9  C.  C,  462,  is  upon  this  very  ques- 
tion, and  reviews  the  decision  of  the  Supreme  Court  in  the  case 
in  the  34th  0.  S.,  supra.    The  court  in  this  case  says: 

**The  fact  that  a  city  has  left  a  street  for  many  years  with 
its  natural  grade,  that  the  public  had  used  the  street  at  that 
grade  for  all  that  time,  and  that  the  city  has  even  had  sewers 
laid  and  sidewalks  constructed  in  such  street  in  that  condi- 
tion, does  not  preclude  the  city  from  afterwards  finally  adopting 
a  different  grade  for  such  street,  and  a  property  owner  has  no 
right  to  assume  that  the  city  has  adopted  such  original  grade  for 
the  street. ' ' 

Those  authorities  seem  to  settle  this  question.  There  was  no 
evidence  in  this  case  that  anything  has  been  done  maliciously 
on  the  part  of  the  city  for  the  purpose  of  injuring  Mrs.  Taber  s 
property;  no  evidence  in  the  case  that  she  had  no  right  to  sup- 
pose that  the  grade  of  this  street  would  not  be  at  some  time 
changed;  no  grade  had  been  established  there;  the  street  had 
never  been  improved;  there  was  nothing  but  the  natural  grade, 
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and,  as  I  have  said,  from  the  topography  of  the  street  and  the 
character  of  the  territory  it  was  apparent  that  when  the  street 
was  improved,  it  would  be  necessary  to  make  some  slight  changes 
in  the  grade. 

We  are  inclined  further  to  the  opinion  that  Mrs.  Taber  could 
not  recover  for  the  reason  that  she  presented  no  claim  for 
damages  to  her  property  as  required  by  Section  2315,  Revised 
Statutes,  as  it  then  stood.  It  is  said  that  the  driveway  part  of 
the  street  was  first  made,  and  that  she  did  not  comprehend  the 
damage  that  this  improvement  would  be  to  her  property  until 
her  sidewalk  was  built;  but  the  whole  improvement  was  cov- 
ered by  one  piece  of  legislation,  and  the  grade  fixed  at  the 
same  time  that  the  sidewalk  grade  was,  and  it  seems  to  us  that 
she  might  have  anticipated  what  damage  it  might  be  to  her 
before  the  sidewalk  was  laid,  so  that  it  would  not  be  sufficient 
to  excuse  her  from  presenting  her  claim  for  damages,  and  we 
think  that  the  presentation  of  her  claim  was  a  part  of  her  case 
rather  than  a  defense  to  be  plead  by  the  city.  The  statute  makes 
it  one  of  the  prerequisites  in  her  right  to  recover  that  she  should 
present  this  claim  the  same  as  one  should  present  a  claim  to  an 
administrator.  For  these  reasons  given,  the  judgment  of  the 
court  of  common  pleas  will  be  affirmed. 

Benj.  F.  James,  for  plaintiflf. 

P.  J.  Chase,  City  Solicitor,  for  defendant. 
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LITERAL  CONSTRUCTION  OF  A  FORCIBLE  DETAINER. 

STATUTE. 

[Circuit  Court  of  Fulton  County.] 

IsABELLE  Layer  v.  E.  T.  Canpield. 
Decided,   January,   1905. 

Forcible  Entry  and  Detainer — Construction  of  Section  6601 — Literal 
Application  of  the  Provision — Making  the  8tatV0te  not  a  Bar — Its 
Constitutionality — Long  Acquiescence. 

Section  GGOl.  providing  that  judgments  either  before  a  justice  of 
the  peace  or  in  the  court  of  common  pleas  under  the  forcible  entry 
and  detainer  chapter,  "shall  not  be  a  bar  to  any  further  action 
brought  by  either  party,"  is  not  class  legislation  and  unconsti- 
tutional because  in  the  interest  of  landlords,  and  should  be  literally 
construed. 

WiLDMAN,  J. ;   Parker,  J.,   and  Haynes,  J.,   concur. 

The  present  plaintiff  in  error,  Isabelle  Laver,  brought  suit 
before  Esquire  A.  S.  Bloomer,  a  justice  of  the  peace,  under 
the  statute  in  forcible  detainer,  alleging  that  the  defendant,  E. 
T.  Canfield,  her  tenant,  was  holding  over  his  term  from  and  af- 
ter April  1,  1905. 

The  defendant  in  that  case,  while  acknowledging  that  he  was 
the  tenant  of  the  plaintiff  and  that  the  original  tenancy  had 
been  for  a  period  anterior  to  April  1,  1905,  and  would  expire  at 
that  date,  claimed  that  there  had  been  a  new  arrangement  for 
a  subsequent  period,  entered  into  between  himself  and  his  land- 
lady, by  which  he  remained  in  possession.  The  case  was  tried 
before  the  justice  of  the  peace  and  the  judgment  in  the  case 
was  in  favor  of  the  tenant,  the  justice  holding  that  he  did  not 
unlawfully  and  forcibly  detain  the  premises  from  the  plaintiff. 
Thereafter,  the  same  plaintiff,  Isabelle  Laver,  brought  an  ac- 
tion before  one  A.  P.  Biddle,  another  justice  of  the  peaco, 
against  the  same  defendant,  seeking  to  recover  possession  of  the 
same  land.  Upon  the  trial  of  this  second  case,  the  plaintiff  hav- 
ing introduced  her  evidence  and  rested,  the  defendant  read  and 
offered  in  evidence  a  transcript  from  Esquire  Bloomer's  docket, 
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showing  the  proceedings  in  the  case  to  which  I  have  before 
referred  and  in  which  the  defendant  had  recovered  a  judg- 
ment. The  claim  was  made  by  the  tenant,  Canfield,  that  the 
former  decision  was  an  adjudication  in  his  favor  and  that 
it  was  a  bar  to  her  proceeding  before  Justice  Biddle.  The 
magistrate,  however,  held  otherwise,  construing  literally  the  pro- 
vision of  the  statute  that  a  judgment  in  a  proceeding  in  forcible 
detainer  shall  not  be  a  bar  to  another  action.  Thereupon,  the 
case  was  carried  on  error  to  the  court  of  common  pleas.  .  The 
court  of  common  pleas  reversed  the  judgment  of  the  Justice 
Biddle  and  a  petition  in  error  was  filed  in  this  court  to  reverse 
the  judgment  of  the  court  of  common  pleas.  The  case  involves 
the  construction  of  the  section  of  the  statute  to  which  I  have 
referred  (Section  6601,  Revised  Statutes) : 

**  Judgments  either  before  the  justice,  or  in  the  court  of 
common  pleas,  under  this  chapter,  shall  not  be  a  bar  to  any  after 
action  brought  by  either  party.'' 

The  defendant  in  error  has  filed  an  answer  in  the  case  in  the 
present  court,  alleging,  substantially,  matter  of  claimed  estoppel 
against  the  plaintiff  in  error.  He  says,  in  substance,  that  the 
plaintiff,  Isabelle  Laver,  has  demanded  and  received  from  him 
rent  for  the  premises  during  the  pendency  of  this  proceeding  in 
error  and  after  the  judgment  in  the  court  of  common  pleas; 
but  while  this  is  conceded,  a  reply  interposed  by  the  plaintiff 
denies  that  it  has  the  effect  claimed  for  it  by  defendant.  With- 
out pausing  very  long  upon  this  branch  of  the  case,  we  are  of 
the  opinion  that  the  contention  of  the  defendant  in  error,  that 
the  proceeding  in  error  is  barred  and  that  Isabelle  Laver  is 
estopped  from  proceeding  with  her  case  in  this  court,  can  not 
be  maintained.  Estoppel  should  be  based  upon  an  action  of 
a  party  with  knowledge  substantially  of  its  consequences.  It 
does  not  appear  to  us  that  in  the  receiving  of  any  of  this  rent 
it  was  intended  or  understood  by  Isabelle  Laver  that  she  was 
waiving  any  of  her  rights  to  proceed  in  error.  It  is  contended 
that  it  was  so  intended  by  the  defendant,  Canfield,  but  whether 
this  latter  fact  is  or  is  not  true,  the  estoppel  to  bind  her  should 
be  her  conduct  in  view  of  its  known  effect.     We  do  npt  think 
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that  she  is  estopped  in  this  proceeding  in  error.  We  understand 
from  evidence  submitted  on  this  issue,  that  the  payment  and 
receipt  of  rent  was  rather  in  the  nature  of  payment  for  the  use 
and  occupation  of  the  land  pending  the  proceeding  in  error 
and  in  view  of  some  requirement  of  the  judge  of  the  court  of 
common  pleas.  Proceeding  then  to  the  substantial  contention 
which  is  involved  and  the  one  upon  which  all  the  emphasis 
has  been  placed  by  counsel  in  argument,  we  have  the  very 
interesting  question,  never  expressly  decided,  so  far  as  we  know, 
by  our  Supreme  Court,  as  to  whether  this  Section  6601  of  the 
Revised  Statutes  is  to  be  literally  construed.  The  judge  below 
held,  as  we  understand  his  decision,  that  the  provision  that  it 
should  not  be  a  bar  to  any  after  action  brought  by  either  party 
had  no  reference  to  other  like  proceedings  before  justices  of 
the  peace  or  courts  of  common  pleas  of  the  same  nature  and 
between  the  same  parties  as  the  case  in  which  the  first  judg- 
ment was  rendered.  It  is  claimed  that  this  is  not  a  civil  action, 
but  a  summary  proceeding,  and  that  the  only  design  of  the 
section  is  that  the  judgment  shall  not  affect  actions  in  which 
the  title  to  land  is  draw^n  in  question — ejectment  suits  or  other 
suits  in  which  the  title  may  be  involved.  It  is  true  that  Section 
6601  relates  only  to  possessory  rights;  it  does  not  involve  the 
title  to  the  land;  it  goes  only  to  the  right  of  possession.  But 
that  is  not  decisive  of  the  question.  The  language  of  the  statute 
is  that  the  judgment  shall  not  be  a  bar  to  any  after  action 
brought  by  either  party,  and  the  first  question  to  be  considered 
is  as  to  whether  a  forcible  detainer  proceeding  is  an  action 
within  the  meaning  of  this  statute.  Referring  to  Section  6599, 
the  next  section  but  one  preceding  that  under  review,  defining 
the  jurisdiction  of  the  justice  and  the  nature  of  a  proceeding 
in  forcible  entry  and  detainer,  we  find  the  clause  which  I  quote : 

•  •  *  **but  such  action  can  only  be  brought  within  two 
years  after  the  cause  of  action  shall  have  accrued." 

It  seems  a  somewhat  forced  construction,  at  first  thought, 
to  hold  that  when  the  word  action  and  the  phrase  cause  of  action 
have  just  been  used  in  reference  to  proceedings  of  this  character, 
that  the  section  that  judgments  shall  not  be  a  bar  to  any  after 
action  brought  by  either  party  is  to  be  qualified  by  substantially 
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writing  into  the  statute  some  words  defining  the  kind  of  action 
to  which  it  was  not  designed  to  be  a  bar;  actions,  for  instance, 
not  involving  possession  only,  but  also  the  ultimate  title. 

But  it  is  urged,  and  with  much  plausibility,  that  the  statute 
construed  literally  may  work  absurdities  or  injustice.  The 
court  below  held,  in  the  opinion  which  has  been  transcribed  and 
submitted  to  us,  that  it  would  be  unjust  to  construe  the  statute 
literally;  and  it  was  urged  in  oral  argument  before  us  that  if 
it  should  be  so  construed  as  the  intent  of  the  Legislature,  then 
the  law  is  unconstitutional.  We  are  not  disposed  to  hold  for 
a  moment  that  this  section  is  unconstitutional.  We  have  had 
the  doctrine  enunciated  by  our  Supreme  Court  in  a  somewhat 
recent  decision — that  long  acquiescence  by  the  court  and  bar 
in  the  validity  of  a  statute  is  in  itself  a  recognition  of  its 
constitutionality,  and  the  courts,  after  such  long  acquiescence, 
will  not  readily  disturb  a  statute  by  holding  it  unconstitutional 
and  invalid.  It  is  claimed  by  counsel  that  it  would  be  uncon- 
stitutional in  this:  that  it  would  be  class  legislation;  legislation 
in  favor  of  landlords;  that  it  would  give  the  landlord  power  to 
bring  repeated  actions  before  justices  to  oust  tenants  from  land, 
and  no  matter  how  many  times  defeated  to  pursue  that  course 
until  success  was  finally  attained ;  and  that  a  defeated  tenant,  on 
the  other  hand,  would  have  no  remedy  except  by  going 
to  a  higher  court,  if  permitted,  in  proceedings  in  error.  We 
are  not  altogether  clear  that  this  contention  is  well  founded.  The 
statute  making  provision  for  suits  in  forcible  entry  and  de- 
tainer specifies  several  ca-ses  in  which  the  action  or  proceoding 
may  be  brought. 

Section  6600  provides  that  ''proceedings  under  this  chapter 
may  be  held"  (the  word  should  be  '*had")  **in  all  cases  agaiust 
tenants  holding  over  their  terms;  in  sales  of  real  estate,  on  ex- 
ecutions, orders,  or  other  judicial  process,  when  the  judgment 
debtor  was  in  possession  at  the  time  of  the  rendition  of  the 
judgment  or  decree,  by  virtue  of  which  such  sale  was  made;  in 
sales  by  executors,  administrators,  guardians,  and  on  partition, 
where  any  of  the  parties  to  the  petition  were  in  possession  at 
the  commencement  of  the  suit,  after  such  sales,  so  made  on  exe- 
cution or  otherwise,  shall  have  been  examined  by  the  proper 
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court,  and  the  same  by  said  court  adjudged  legal;  and  in  cases 
where  the  defendant  is  a  settler,  or  occupier  of  lands  or  tene- 
ments, without  color  or  title,  and  to  which  the  complainant 
has  the  right  of  possession;"  but  immediately  following  is  this 
clause:  ''This  section  not  to  be  construed  as  limiting  the  pro- 
visions of  Section  6599.'' 

On  looking  back  to  Section  6599  we  find  that  a  person  may 
maintain  the  action  in  a  case  where,  after  a  lawful  entry,  the 
lands  are  held  unlawfully.  Now,  if  a  tenant  claims  that  the 
judgment  of  the  justice  of  the  peace,  which  is  no  bar  to  either 
party  under  the  statute,  was  erroneous,  unjust  and  illegal,  he 
might,  perchance,  claim  that  the  other  party  placed  in  posses- 
sion by  the  court,  under  the  forms  of  law,  was  still  unlawfully 
holding.  We  are  not  deciding  this  question,  we  are  only  sug- 
gesting that  it  is  not  altogether  free  from  doubt  as  to  whether 
or  not  the  tenant  might  not,  if  ousted  by  one  suit  before  a  justice 
of  the  peace,  maintain  an  action  to  recover  the  possession  under 
this  very  statute  or  this  series  of  sections,  in  view  of  the  other 
provision  that  a  judgment  in  forcible  entry  and  detainer  shall 
not  be  a  bar  to  any  after  action  brought  bij  cither  parfij. 

But  taking  the  other  view  of  it  and  considering  the  argument 
that  the  landlord  might  maintain  an  unnumbered  series  of 
suits  to  recover  the  possession  until  he  finally  achieved  success, 
thereby  harassing  and  burdening  the  defendant  with  costs  and 
trouble  and  finally  depriving  him  of  the  possession  of  the  land; 
still  it  may  be  fairly  inquired  whether  it  is  a  condition  very 
different  from  that  which  we  find  in  another  proceeding — that 
as  to  crimes  and  misdemeanors  in  examining  courts.  If  the 
judgment  in  forcible  detainer  is  no  bar  to  another  proceeding 
it  is  somewhat  analogous  to  the  arrest  which  may  be  made  before 
a  magistrate  under  a  charge  of  crime  and  in  which,  if  the  mag- 
istrate discharges  the  defendant,  he  may  be  rearrested  before 
another  magistrate  or  the  same  one,  and  another  examination 
may  be  had,  the  first  discharge  being  no  bar  to  a  subse(|uent 
arrest  and  prosecution.  It  is  said  by  some  of  the  authorities 
cited  by  counsel  that  a  proceeding  in  forcible  detainer  is  quasi 
criminal — the  verdict  is  ** guilty''  or  *'not  guilty.''  For  this  rea- 
son the  illustration  which  has  been  given  is  not,  I  think,  an  inapt 
one. 
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But  is  it  true  in  either  ease,  that  of  the  prosecution  for  alleged 
crimes  or  the  prosecution  for  unlawfully  holding  land,  that  the 
person  so  prosecuted  has  no  redress  if  by  reason  of  a  succession 
of  suits  he  be  unjustly  harassed  and  burdened?  Before  pro- 
ceeding to  this  phase  of  the  matter  I  desire  first  to  say,  that  not- 
withstanding decisions  in  the  courts  of  some  of  the  other  states, 
cited  by  counsel  in  a  very  able  argument  manifesting  much  re- 
search among  the  authorities,  and  notwithstanding  there  has 
been  no  direct  adjudication  in  our  own  Supreme  Court,  we 
believe  that  it  has  been  the  settled  view  of  the  bar  and  of  courts 
of  Ohio  that  this  statute  should  be  literally  construed.  Indeed, 
originally  in  the  cases  it  does  not  seem  to  have  occurred  to  the 
court  or  lawyers  that  it  was  to  be  construed  in  any  other  way. 
I  need  cite  in  illustration  of  this  but  three  or  four  cases  in  which 
language  is  used  by  the  judges  indicating  this  construction  of 
the  statute.  They  may  be  dicta,  and  indeed  I  think  in  the  main, 
if  not  entirely,  they  are,  but  they  none  the  less  evidence  the 
views  entertained  by  the  judges  who  used  the  expressions. 

In  9  C.  C,  168,  is  a  case  decided  by  Judge  Shauck,  then  one 
of  the  circuit  judges  of  the  Franklin  circuit  and  now  one  of 
the  members  of  the  Supreme  Court.    On  pa^e  169  he  says: 

**The  provision  of  the  statute,  Section  6601,  is  that  a  judg- 
ment under  Chapter  9,  Title  8,  *  shall  not  be  a  bar  to  an  after- 
action brought  by  either  party.'  But  to  the  bringing  of  such 
after-action  the  provisions  of  Section  6602  apply  as  to  an  origi- 
nal action,  and  a  party  desiring  to  bring  such  action  must 
give  the  notice  which  the  section  provides.'' 

Now  note  that  he  is  speaking  of  the  bringing  of  an  after  action 
in  forcible  detainer,  because  he  is  talking  about  the  giving  of 
the  notice  which  the  statute  in  forcible  detainer  requires.  This 
case  involved  the  nature  of  the  notice  required  in  the  second 
action  in  forcible  detainer,  or  proceeding,  whichever  you  choose 
to  call  it. 

See  also,  1  Handy,  page  70,  the  case  of  Smith  v.  Findlay, 
decided  by  the  Superior  Court  of  Cincinnati  in  General  Term, 
in  1855,  before  Judges  Spencer,  Gholson  and  Storer.  The  case 
in  its  syllabus  contains  a  query,  ''whether  repeated  actions, 
brought  evidently  to  vex  and  harass  the  defendant,  and  put 


cmcttT  COURT  REPORTS-NEW  SERIES.       396 

1906-6.]  Fulton  County. 

him  to  the  necessity  of  prosecuting  repeated  writs  of  error, 
would  not  aflford  ground  for  the  interference  of  either  the 
court  of  error,  or  other  competent  tribunal.''  On  page  71, 
Judge  Gholson,  who  delivers  the  opinion,  uses  this  language : 

**An  action  for  the  forcible  entry  and  detention,  or  the  forci- 
ble or  unlawful  detention  only,  of  property,  is  a  summary 
remedy  provided  by  statute  in  certain  cases,  intended  to  affect 
only  the  question  of  possession.  And  so  far  from  any  adjudica- 
tion in  such  an  action  being  binding  and  conclusive  on  the 
parties  even  in  respect  of  the  right  of  possession''  [and  I  desire 
to  emphasize  these  words],  *'the  statute  expressly  provides  that 
the  judgments,  either  before  the  justice  or  in  the  court  of 
common  pleas,  shall  not  be  a  bar  to  any  after  action  brought  by 
either  party." 

In  other  words,  the  statute  is  not  to  be  deemed  a  bar 
in  any  contention  as  to  the  right  of  possession,  not  considering 
at  all  the  question  of  title. 

We  have  another  case,  however,  and  a  later  one,  decided 
by  the  Supreme  Court  of  the  state  and  more  nearly  in  point. 
Here  a  remedy  is  held  available  to  a  party  who  is  harassed  by 
a  wrong  use  of  the  forcible  detainer  statute.  The  case  is  that 
of  Pope  V.  Pollock,  46  Ohio  St.,  367,  holding:  *VAn  action  may 
be  maintained  for  maliciously,  and  without  probable  cause,  in- 
stituting and  prosecuting  an  action  in  forcible  entry  and  de- 
tainer. ' ' 

It  would  seem  then,  not  necessary  to  bring  an  injunction  suit 
to  restrain,  as  suggested  in  Smith  v.  Findlay,  supra,  because  the 
Supreme  Court  holds  that  a  party  has  an  adequate  remedy  at 
law.  It  is  held  that  he  may  bring  an  action  in  malicious  prosecu- 
tion, treating  this  proceeding  for  forcible  entry  and  detainer 
precisely  as  he  might  treat  any  criminal  prosecution.  Judge 
Spear  says,  on  page  368,  speaking  for  the  court: 

**\Vill  the  prosecution  of  a  suit  in  forcible  entry  and  de- 
tainer, which  results  in  a  verdict  for  the  defendant,  where  the 
same  is  prosecuted  maliciously,  and  without  probable  cause,  af- 
ford ground  for  an  action  in  the  nature  of  a  suit  for  malicious 
prosecution  ? — is  the  question  in  this  case. ' ' 

The  statement  of  facts  in  the  case  cited  discloses  that  on  the 
11th  of  May,  1885,  the  defendant  instituted  a  suit  in  forcible 
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entry  and  detainer,  before  a  justice  of  the  peace,  for  the  re- 
covery of  possession  of  certain  premises,  which  suit  terminated 
in  a  verdict  for  the  plaintiff  of  **not  guilty";  and  afterwards 
on  the  17th  of  June,  1885,  defendant  instituted  another  like 
suit  before  another  justice  of  the  peace,  which  also  terminated 
in  the  same  verdict.  Each  of  said  actions  was  claimed  to  have 
been  prosecuted  maliciously  and  without  probable  cause.  Now 
near  the  bottom  of  page  371  is  some  language  very  pertinent 
to  the  case  which  we  have  here  used  in  the  construction  of  this 
statute,  or  rather  in  recognition  of  that  construction  which  has 
obtained  ever  since  the  enactment  of  the  section  in  its  original 
numbering.     The  judge  says: 

**In  many  of  its  aspects,  an  action  in  forcible  entry  and  de- 
tainer is  an  extraordinary  proceeding.  It  is  summary  in  its 
character,  and  may  become,  when  prosecuted  wrongfully,  ex- 
cessively annoying  and  harassing.  Having  given  three  days' 
notice  in  writing  to  leave  the  premises,  the  pteintiff  may  com- 
mence his  action  by  filing  a  complaint  with  a  justice  of  the  peace, 
and  in  three  days  more  the  trial  may  take  place.  The  complaint 
need  not  be  sworn  to.  If  a  continuance  is  asked  by  defendant 
for  more  than  eight  days,  security  for  payment  of  rent  is  re- 
quired. The  action  may  involve  the  possession,  by  a  defendant, 
of  a  home  for  himself  and  a  depepdent  family.  A  failure  to 
answer,  or  unsuccessful  defense,  may  result  in  immediate  and 
forcible  ouster,  and  this  without  reference  to  the  condition  of 
the  family,  or  the  weather  or  other  surrounding  circumstances. 
No  appeal  is  allowed,  nor  is  one  action  a  bar  to  subsequent  ac- 
tions. * ' 

Then  he  considers  some  other  matters  involved  in  the  inquiry 
between   these   parties  and   adds — 

**Then,  too,  the  plaintiff  may  select  from  several  concurrent 
jurisdictions  within  the  county.  He  may  commence  his  action, 
if  he  so  desire,  in  the  township  farthest  removed  from  the  resi- 
dence of  the  defendant,  or  the  most  inaccessible,  thus  requiring, 
it  may  be,  his  adversary  to  travel  long  distances,  and  to  trans- 
port his  witnesses  at  large  expense.  Failing  in  one  action  thus 
ijrought,  he  may  continue  prosecxitions  until  his  pocket  book, 
or  his  malice,  or  both,  become  exhausted.  Plainly,  in  the 
hands  of  an  unscrupulous  prosecutor,  possessed  of  abundant 
means,  this  kind  of  action  may  become  grievously  oppressive, 
and  it  is  idle  to  say  that  the  small  bill  of  costs  before  a  justice 
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is  either  a  sufficient  punishment  to  inflict  upon  a  malicious 
prosecutor,  or  constitutes  any  recompense  to  a  wronged  de- 
fendant. The  statute  gives  to  such  plaintiff  the  right  to  resort 
to  his  action  as  often  as  he  fliay  choose,  and  to  bring  it  before 
any  justice  within  the  county,  but  this  implies  no  right  to  pro- 
secute maliciously  and  without  probable  cause.  A  groundless  ac- 
tion, prosecuted  with  malice,  is  never  justifiable,  and  a  wrong 
suffered  by  such  prosecution  in  forcible  entry  and  detainer 
should  not  be  without  remedy.'* 

Our  conclusion  is  that  the  judgment  of  the  court  of  common 
pleas  should  be  reversed  and  the  judgment  of  the  last  justice, 
Biddle,  be  affirmed. 

Ham,  Ham  &  Ham,  for  plaintiff  in  error. 

Handy  &  Wolf,  for  defendant  in  error. 


RETURN  OF  APPUCATION  WITH  POUCY  OF  INSURANCE. 

[Circuit  Court  of  Hamilton  County.] 

The  Prudential  Insurance  Company  v.  John  J.  Oilligan. 

Decided,  December  18,  1905. 

Life  Insurance — Construction  of  Section  3623 — With  Reference  to  Re- 
turn of  Application  with  Policy — Estoppel  Against  Company  under 
Section  3626. 

1.  Section  3623  clearly  contemplates  that  there  may  be  more  than  one 

application  in  connection  with  a  policy  of  life  insurance,  and  re- 
quires that  a  copy  of  the  application  be  returned  at  the  time  of  a 
renewal,  as  well  as  at  the  time  of  the  original  issue. 

2.  Having  received  premiums  for  more  than  three  years  on  the  policy 

sued  on  in  this  case,  the  company  is  estopped  by  Section  3626 
from  making  a  defense  on  the  ground  of  false  statements  in  the 
application. 

Jelke,  p.  J. ;  Swing,  J.,  and  Giffen,  J.,  concur. 

This  action  was  broug'ht  by  the  plaintiff  below  against  de- 
fendant on  certain  policies  upon  the  life  of  one  Mary  McGrew, 
which  it  alleged  had  been  assigned  to  him. 

The  answer  sets  up  that  there  were  certain  false  statements 
im  the  application  upon  which  the  policies  had  been  renewed 
at  one  time  after  they  had  lapsed.     To  this  answer  is  a  reply 
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that  no  copy  of  -the  application  upon  which  said  policies  had 
been  renewed  had  ever  been  returned  to  the  insured.  This  is 
not  controverted  on  behalf  of  the  company,  and  it  Jlppears  from 
the  record  that  this  is  so.  It  is  contended  on  behalf  of  plaint- 
iff in  error  that  inasmuch  as  this  application  was  made  long 
after  the  insurance  policy  had  been  issued,  that  in  the  nature 
of  things  it  could  not  be  returned  with  and  as  part  of  the  policy 
as  provided  in  Section  3623,  Revised  Statutes,  and  tha-t  there- 
fore said  section  of  the  statute  is  not  applicable  to  it.  We  are 
of  opinion  that  this  contention  is  not  well  taken.  Said  Section 
3623,  Revised  Statutes,  reads  as  follows: 

*' Every  company  doing  business  in  this  state  shall  return 
with,  and  as  part  of  any  policy  issued  by  it,  to  any  person 
taking  such  policy,  a  full  and  complete  copy  of  each  applica- 
tion or  other  document  held  by  it  which  is  intended  in  any  man- 
ner to  affect  the  force  or  validity  of  such  policy,  and  any  com- 
pany which  neglects  so  to  do  shall,  so  long  as  it  is  in  default 
for  such  copy,  be  estopped  from  denying  the  truth  of  any  such 
application  or  other  document;  and  in  case  such  company  neg- 
lect, for  thirty  days  after  demand  made  therefor,  to  furnish 
stich  copies,  it  shall  be  forever  barred  from  setting  up,  as  a 
defense  to  any  suit  on  such  policy,  any  incorrectness  or  want 
of  truth  of  such  application  or  other  document. '* 

The  words  of  the  statute  clearly  contemplate  that  there  may 
be  more  than  one  application  in  connection  with  any  policy.  It 
certainly,  at  the  time  of  renewal,  was  within  the  power  of  said 
insurance  company  to  have  returned  to  the  insured  a  copy  of 
the  application  on  which  said  policy  was  renewed. 

We  are  further  of  the  opinion  that  the  plaintiff  in  error 
was  estopped  below  from  making  the  defense  relied  on  by  Sec- 
tion 3626,  Revised  Statutes,  said  company  having  received 
premiums  for  more  than  three  years  thereon. 

Judgment  affirmed. 

Denis  F.  Cash,  for  plaintiff  in  error. 

Chas.  F.  WUliamSf  contra. 
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BONDS  OF  OmCERS  OP  THE  OHIO  NATIONAL  GUARD. 

[Qlrcuit  Court  of  Wood  County.] 

The  American  Bonding  Company  op  Baltimore  v.  Edward  S. 

Bryant. 

Decided,  January  12,  1906. 

Militia — Bonds  Required  of  Officers — Mandatory  Character  of  Section 
3104 — Liability  of  Officer  for  Premium — Release  Obtained,  How, 

Where  a  continuing  bond  is  given  by  an  officer  of  the  Ohio  National 
Guard,  as  required  by  Section  3104,  he  is  liable  for  the  premium 
thereon  until  release  is  obtained  by  the  furnishing  of  another 
bond,  or  by  returning  the  property  in  his  possession  to  the  state, 
or  turning  it  over  to  his  successor  in  office  after  he  has  been 
duly  qualified. 

Wildman,  J.  (orally) ;  Parker,  J.,  and  Haynes,  J.,  concur. 

In  the  case  of  the  American  Bonding  Company  of  Baltimore 
against  Edward  S.  Bryant,  the  plaintiff  in  error,  who  was  also 
plaintiff  below,  brought  suit  in  a  justice's  court  against  Edw^ard 
S.  Bryant  to  recover  the  sum  of  $12  as  an  annual  premium  upon 
a  contract  for  an  official  bond  furnished  by  the  plaintiff  com- 
pany to  said  Bryant. 

It  appears  by  the  record  that  Bryant  was  a  colonel  in  the 
Ohio  National  Guard  and,  as  such,  was  required  to  furnish  an 
official  bond  to  the  state  under  the  provisions  of  Section  3104 
of  the  Revised  Statutes  of  Ohio. 

In  the  justice's  court,  judgment  was  rendered  in  favor  of  the 
defendant,  and  a  proceeding  having  been  brought  in  the  court 
of  common  pleas  for  a  reversal  of  that  judgment,  the  judgment 
was  affirmed  by  said  court,  whereupon  a  petition  in  error  was 
filed  in  this  court  for  a  further  review  of  the  proceedings. 
The  facts  involved  in  this  case  were  presented  in  the  justice's 
court  by  an  agreed  statement  of  facts,  certain  exhibits  and  con- 
cessions embodied  in  the  bill  of  exceptions.  The  statement  is 
brief  and  I  will  read  it : 
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*'The  application  of  the  defendant  to  the  plaintiff  to  become 
surety  for  him  as  Colonel  of  the  Second  Regiment,  Ohio  National 
Guard,  on  the  16th  day  of  June,  1903,  which  paper  is  marked 
*  Exhibit  A*  and  made  a  part  hereof;  also  a  certified  copy  of  the 
bond  given  by  plaintiff  to  the  state  of  Ohio  on  behalf  of  the 
defendant  as  Colonel  of  the  Second  Regiment  Ohio  National 
Guard,  which  certified  copy  is  marked  'Exhibit  B'  and  made  a 
part  hereof. 

**It  is  also  admitted  by  the  parties  that  the  defendant  prior 
to  the  16th  day  of  June,  1904,  notified  the  plaintiff  that  he  did 
not  desire  the  renewal  or  continuation  of  said  bond  theretofore 
given  by  said  plaintiff  for  him. 

*  *  It  is  also  admitted  that  the  defendant  was  and  still  is  Colonel 
of  the  Second  Regiment,  Ohio  National  Guard,  and  that  he  has 
given  no  bond  to  the  state  of  Ohio  since  the  giving  of  the 
bond,  a  certified  copy  of  which  is  a  part  of  this  evidence  and 
marked  'Exhibit  B,'  and  that  his  term  of  office  has  been  con- 
tinuous from  the  time  of  giving  said  bond  on  June  16th,  1903, 
and  that  the  defendant  herein  is  required  by  the  laws  of  the 
state  of  Ohio  to  give  a  bond  to  said  state  for  the  faithful  per- 
formance of  his  duties. 

''All  objections  as  to  the  competency  of  'Exhibit  A'  and 
*B'  are  waived,  and  such  exhibits  are  admitted  to  be  the  best 
evidence  of  the  facts  therein  recited. 

"It  is  agreed  between  the  parties  hereto  that  the  above  and 
foregoing  evidence  and  admissions  were  all  the  evidence  sub- 
mitted by  either  party  in  the  trial  of  this  cause.'' 

It  was  on  the  basis  of  these  concessions  and  the  facts  as  so 
shown,  that  the  judgment  was  rendered  in  the  justice's  court. 
The  bond,  which  is  attached,  is  indefinite  as  to  its  duration. 
The  claim  of  the  defendant  below  is  that,  having  given  notice 
to  the  bonding  company  that  he  did  not  longer  require  a  bond, 
he  was  thereby  relieved  from  any  further  liability  for  an- 
nual premiums,  but  the  language  of  the  bond  discloses  no  ter- 
mination to  the  liability  of  the  bonding  company  until  the 
responsibility  of  the  colonel  for  state  property  for  the  care  and 
return  of  which  the  bond  was  given,  should  be  ended.  The 
language  of  the  bond  is  (reads)  : 

"The  condition  of  the  above  obligation  is  such  that,  where- 
as, the  said  Edward  S.  Bryant,  who  is  Commandant  of  2nd 


CIRCUIT  COURT  REPORTS-NEW  SERIES.       401 


1906-6.  ]  Wood  County. 


Infantry,  Ohio  National  Guard,  has,  as  Commandant  of  said 
regiment,  been  intrusted  with  property  of  the  state  of  Ohio, 
including  all  ordnance  stores,  clothing,  camp  and  garrison 
equipage,  in  possession  of  said  organization,  together  with  pub- 
lic funds  coming  into  his  hands  as  such  officer,  and  for  such 
state  property  and  funds  as  may  hereafter  be  issued  or  placed 
in  his  charge  as  said  commanding  officer;  now  if  the  said  prop- 
erty or  public  funds,  or  either,  shall  be  delivered  to  the  said 
Edward  S.  Bryant,  and  the  same  shall  be  safely  kept  and  at 
all  times  in  readiness  for  immediate  use,  in  a  place  appropriate 
for  that  purpose,  and  no  part  of  said  public  property  permitted 
to  be  used  or  taken  from  such  place  of  deposit  for  any  other  pur- 
pose than  for  the  use  and  benefit  of  such  organization  or  oth'^^r 
lawful  public  service,  and  if  said  property  and  funds  shall  be 
turned  over  to  his  successor  in  office  (first  causing  new  bonds  to 
be  executed  by  his  successor,  to  the  acceptance  of  the  Adjutant- 
General),  or  shall  be  returned  to  the  state  in  good  condition, 
and  shall  at  all  times  be  subject  to  the  orders  of  the  governor 
of  Ohio,  then  this  obligation  shall  be  void,  otherwise  to  be  and 
remain^'  [and  I  emphasize  these  wordsj  **in  full  force  and  vir- 
tue in  law.*' 

The  application  on  the  part  of  Colonel  Bryant  for  the  fur- 
nishing of  this  bond  by  the  bonding  company  does  not,  in  our 
judgment,  vary  the  character  of  the  bond  itself;  it  does  ap- 
pear in  the  application  that  the  bond  sought  was  to  be  of  a 
certain  character,  but  the  important  inquiry  is  as  to  what  was 
the  bond  which  was  received  and  accepted — the  bond  furnished 
by  the  bonding  company  to  Bryant,  and  by  Bryant  and  his 
surety  furnished  to  the  state.  Upon  one  page  of  the  application 
we  find  this  question,  after  some  other  preliminary  ones:  **How 
long  to  run?*';  and  the  answer  is  ** Indefinitely,  one  year  at  a 
time,  renewed.  * '  Possibly  this  means  that  it  is  to  run  for  an  in- 
definite term  upon  the  annual  premium  which  is  provided  for 
in  another  part  of  the  application,  and  that  it  is 
understood  in  advance  that  it  is  to  be  renewed  so  long  as  Bryant  ^s 
liability  to  the  state  shall  continue.  The  language,  however, 
is  altogether  vague  in  this  respect.  The  bond  itself  fixes  the 
liability  of  both  principal  and  surety  to  the  state.  The  bond 
itself  is  the  best  evidence  of  the  duration  of  the  liability  of  the 
surety  for  the  principal;  and  the  bond  provides  that  it  is  to  be 
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and  remain  in  force  until  the  property  for  which  Colonel  Bryant 
shall  become  responsible  shall  either  be  returned  to  the  state  or 
turned  over  to  his  successor  in  office,  who  must  be  duly  qualified 
by  the  giving  of  his  own  bond. 

The  application  promises  to  pay  an  **  annual  premium  in  ad- 
vance, of  twelve  dollars"  (using  the  words  of  the  application). 
Now  it  is  said  that  Col.  Bryant  notified  the  bonding  company 
before  the  expiration  of  the  year  that  he  did  not  wish  to  renew. 
Suppose  that  this  bond  had  been  a  promissory  note  upon  which 
he  had  obtained  as  surety  the  signature  of  the  bonding  com- 
pany, surely  the  surety  would  not  be  relieved  of  liability  until 
the  note  was  discharged  in  some  way,  and  no  notice  given  by  him 
prior  to  the  payment  of  the  note  or  its  extinguishment  in  some 
way  would  relieve  the  surety  from  liability. 

It  was  said  in  argument  before  us  that  before  the  expiration 
of  the  3^ear  the  Commander-in-Chief,  I  suppose  the  Adjutant- 
General  of  the  state  had  countermanded  the  order  re- 
quiring colonels  to  furnish  bond;  but  nothing  of  this  kind 
appears  in  the  record.  On  the  contrary,  as  already 
read  from  the  bill  of  exceptions,  it  was  agreed  that  the 
defendant  herein  is  required  by  the  laws  of  the  state  of 
Ohio  to  give  a  bond  for  the  faithful  performance  of  his  duties, 
and  in  another  part,  that  he  is  still  Colonel  of  the  Second  Regi- 
ment and  that  he  has  given  no  bond  to  the  state  of  Ohio  since  the 
giving  of  the  bond  in  controversy.  But,  even  if  it  had  appeared 
upon  the  record  that  the  Commander-in-Chief  had  relieved  him 
of  any  duty  to  give  bond  or  had  attempted  to  do  it,  it  would  seem 
to  us  that  the  Commander-in-Chief  had  no  power  to  make  such 
an  order  as  that,  provided  the  colonel  is  still  custodian  of  prop- 
erty of  the  state,  because  of  this  statute  that  requires  the  bond 
to  be  given.  It  is  true  that  the  amount  of  the  bond,  the  penalty 
of  the  bond,  is  to  be  fixed  in  the  case  of  a  colonel  of  a  regiment 
by  the  Commander-in-Chief,  the  language  of  the  statute  (Sec- 
tion 3104,  Revised  Statutes)    reading: 

**A11  officers  commissioned  under  this  title,  in  whose  hands 
shall  be  placed  public  moneys  or  other  public  property,  shall 
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give  bond  in  the  sum  not  to  exceed  four  thousand  dollars  for  a 
company  commander,  and  five  thousand  dollars  for  a  regimental 
quartermaster,  and  all  other  officers  such  sums  as  the  Com- 
mander-in-Chief may  direct,  conditioned  faithfully  to  account 
for  all  public  moneys  and  property  which  they  may  receive. 
The  Commander-in-Chief  may  at  any  time  increase  the  sum  so 
prescribed. 


M 


There  is  no  provision  that  he  may,  or  may  not,  require  bonds 
from  regimental  colonels  or  other  officers.  The  statute  is  man- 
datory in  this  requirement  that  bonds  shall  be  given  by  all 
officers  in  whose  hands  may  be  placed  public  moneys  or  prop- 
erty. 

It  is  enough,  however,  so  far  as  this  matter  is  concerned,  to 
base  our  judgment  upon  the  agreed  statement  admitting  the 
continued  liability  of  Colonel  Bryant  to  give  a  bond  to  the  state, 
and  when  we  consider  this  admission  it  seems  to  us  that  the 
liability  to  pay  the  annual  premiums  is  substantially  admitted 
with  it,  because  it  is  said  that  he  has  furnished  no  other  bond, 
and  there  is  nothing  in  the  record  to  indicate  that  whatever 
property  was  in  his  hands  at  the  time  when  the  bond  was  given 
has  been  turned  over  to  the  state.  Manifestlv,  it  has  not  been 
turned  over  to  his  successor  in  office,  because  he  has  none;  he 
still  holds  the  office  which  he  held  when  the  bond  was  given. 

Did  he  have  any  property  in  his  hands?  The  bond  says  so; 
,  it  recites  that  he  has  been  entrusted  with  property  of  the  state 
of  Ohio,  including  all  ordnance  stores,  clothing,  etc.,  and  from 
a  consideration  of  the  whole  matter  we  think  that  until  the 
bonding  company  is  in  some  way  exonerated  from  further  lia- 
bility on  the  bond,  the  bond  is  to  be  treated  as  a  continuing 
basis  for  the  annual  premium.  He  agreed  to  pay  twelve  dollars 
as  an  annual  premium,  and  it  was  evidently  designed  that  it  was 
to  be  paid  so  long  as  the  bond  should  be  continued  in  force. 

"We  know  of  no  way  by  which  the  bonding  company  could 
get  a  cancellation  of  the  bond  and  a  release  of  its  liability;  but 
it  is  entirely  in  the  power  of  Colonel  Bryant  to  bring  about 
such  release,  either  by  furnishing  another  bond,  by  returning 
the  property  in  his  hands  to  the  state,  or  by  turning  it  over 


404       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


American  Bonding  Co.  v.  Bryant.  [Vol.  VII,  N.  S. 


to  his  successor  in  office  after  he  has  been  duly  qualified.  By 
any  one  of  these  three  ways  he  may  get  a  release  from  the  bond 
under  inquiry,  but  until  he  does  that  it  is  our  judgment  that 
his  liability  for  the  annual  premium  continues,  and  so  holding, 
we  must  necessarily  reverse  the  judgment  of  the  justice  of  thi> 
peace  finding  in  favor  of  the  defendant,  and  also  of  the  common 
pleas  court  which  affirmed  the  judgment  of  the  justice,  and  it 
is  so  ordered. 

Edward  B  ever  stock  and  Earl  D,  Bloom,  for  plaintiff. 

Geo.  H,  Jones  and  C  R,  Painter,  for  defendant. 
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THE  DOCTRINE  OF  RES  IPSA  LOQUITUR  NOT  APPLICABLE 

TO  ELECTRICITY. 

(Circuit  Court  of  Huron  County.] 

Charles  E.  Marsu  et  al  v.  Lake  Shore  Electric  Railway 

ET  al.* 

Decided,  December,  1905. 

Electricity  and  Electricai  Wires — Fact  of  Escape  of  Electricity  not 
Sxtfficient  in  the  Absence  of  Negligence  to  Charge  Electric  Compa- 
nies with  Liability  for  Damages — Fire  Started  by  Fugitive  Cur- 
rent— Reasonable  Safety  Devices — Classification  of  Electricity — 
Doctrine  of  Res  Ipsa  Loquitur  not  Applicable — Charge  of  Court. 

1.  The  mere  fact  that  electricity,  generated  by  an  electric  railroad  com- 

pany, escaped  from  its  trolley  wire  to  one  of  its  span  wires; 
thence  to  a  telephone  cable  of  a  telephone  company;  thence  to  a 
telephone  cable  of  another  telephone  company;  thence  to  a  gas 
pipe  in  a  store  building;  thence  to  the  lead  connection  with  a  gas 
meter  in  the  basement,  which  was  melted  off,  igniting  the  gas, 
setting  Are  to  the  floor  above  and  damaging  a  stock  of  goods, 
does  not  render  all  or  any  of  said  companies  liable  in  damages  to 
the  owner  of  the  goods,  in  the  absence  of  proof  of  negligence  on 
the  part  of  one  or  more  of  said  companies. 

2.  Electricity  is  of  a  highly  dangerous  character,  but  of  such  common 

and  recognized  use  in  modern  civilization  that  its  use  and  keep- 
ing are  sanctioned  by  law,  and  if  injurious  consequences  flow  from 
its  use  and  keeping,  negligence  of  the  user  or  keeper  must  be 
shown  to  render  him  liable  to  one  injured  by  an  electric  current 

3.  In  the  absence  of  a  contractual  relation  between  the  parties,  or  of  a 

statute  regulating  the  matter,  the  doctrine  of  res  ipsa  loquitur 
applies  only  to  the  case  of  such  highly  dangerous  things  or  agen- 
cies as  are  kept  or  used  solely  because  of  their  highly  dangerous 
character,  and  not  to  electricity  which  is  classed  with  steam  rather 
than  dynamite. 

Winch,  J.   (sitting  in  place  of  Wildman,  J.) ;  Haynes,  J., 
and  Parker,  J.,  concur. 

Error  to  Huron  Common  Pleas  Court. 


♦Affirming  3  O.  L.  R.,  «36. 
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This  was  an  action  for  damages  brought  by  plaintiffs  to  re- 
cover for  loss  of  a  stock  of  goods  in  a  store  building  in  Xorwalk 
by  reason  of  fire  alleged  to  have  been  caused  by  the  negligence 
of  the  defendants.  Some  of  the  defendants  were  dismissed  from 
the  case  by  the  trial  judge  and  as  to  this  we  understand  there 
is  no  complaint. 

The  case  was  submitted  to  the  jury  as  to  the  negligence  of  the 
defendants,  Albert  E.  Lang,  receiver,  operating  the  Lake  Shore 
Electric  Railway,  the  Central  Union  Telephone  Company  and 
the  Local  Telephone  Company.  Plaintiffs  claim  that  the  fire 
originated  by  reason  of  the  following  sequence  of  events: 

On  August  2,  1902,  the  Central  Union  Telephone  Company 
was  stringing  a  messenger  wire  on  the  south  side  of  east  Main 
street,  east  of  where  the  fire  occurred,  using  a  tackle  and  horse 
to  stretch  the  wire.  A  rope  in  the  tackle  attached  to  the  messen- 
ger wire  broke  and  permitted  the  said  wire  to  sag  down  onto 
a  span  wire  of  the  Lake  Shore  Electric  Company  which  was 
heavily  charged  with  electricity  from  its  trolley  wire.  The  elec- 
tric current  passed  easterly  on  this  messenger  wire  until  It 
came  to  a  guy  wire  crossing  the  street  to  the  north,  which  it 
followed  to  the  north  side  of  the  street  where  it  met  certain 
lead  hangers  supporting  the  cable  covered  with  a  lead  sheath 
belonging  to  the  Local  Telephone  Company;  it  traveled  on  this 
lead  sheath  to  the  west  and  followed  it  southerly  back  across 
the  street  and  into  the  exchange  of  the  Local  Company  on  the 
top  floor  of  the  building,  the  ground  floor  and  basement  of 
which  was  occupied  by  the  plaintiffs.  This  cable  on  the  top 
floor  of  the  building  crossed  a  gas  pipe  with  which  it  was  in  con- 
tact, or  so  near  that  the  electric  current  passed  by  arcing  or 
otherwise  into  the  gas  pipe  and  down  it  to  the  basement  where 
it  came  to  the  lead  pipe  connecting  the  gas  pipe  to  the  gas 
meter,  which  lead  connection  it  melted  off,  allowing  the  gas  to 
escape  and  igniting  it.  The  ignited  gas  set  fire  to  the  floor 
above  it  and  from  this  fire  the  damage  arose,  as  it  is  claimed. 

The  plaintiffs  alleged  that  the  Lake  Shore  Electric  Company, 
which  name  may  be  used  as  meaning  its  receiver,  was  negligent 
and  failed  to  use  ordinary  care  in  not  placing  and  maintaining 
an  insulating  device  in  the  span  wire  between  its  trolley  wire 
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and  the  pole  to  which  said  span  wire  was  attached,  and  in  not 
placing  a  guard  wire  over  said  span  wire. 

They  alleged  that  the  Central  Union  Company  was  negligent 
in  allowing  its  messenger  wire  to  come  in  contact  with  said  span 
wire  and  at  the  same  time  with  the  guy  wire  crossing  the  street. 

They  alleged  that  the  Local  Company  was  negligent  in  placing 
its  lead-sheathed  cable  so  near  to  the  iron  gas  pipe  connected 
with  the  meter  in  plaintiffs'  basement  that  any  heavy  current 
of  electricity  would  arc  from  said  cable  to  said  gas  pipe,  without 
providing  some  adequate  insulating  device  to  prevent  such 
arcing. 

The  answers  of  the  defendants  severally  deny  faegligence  on 
the  part  of  the  defendants  and  that  the  fire  occurred  in  the 
manner  claimed  by  plaintiffs.  One  or  more  of  the  defendants 
deny  that  the  fire  occurred  at  all,  and  allege  that  if  it  did,  it 
was  by  reason  of  the  plaintiffs'  own  negligence. 

Plaintiffs'  reply  denies  contributory  negligence. 

The  issues  of  fact  thus  raised  were  submitted  to  the  jury, 
which  found  for  the  defendants,  and  judgment  was  entered  ac- 
cordingly. 

Plaintiffs  have  brought  the  case  here  and  urge  that  the  judg- 
ment be  reversed  and  the  cause  remanded  for  a  new  trial  for 
error  in  rulings  on  evidence  and  in  the  charge  of  the  court. 
As  to  the  many  exceptions  to  rulings  on  evidence,  which  have 
been  called  to  our  attention,  all  we  can  say  is,  that  we  have 
examined  and  considered  them,  but  find  no  error  prejudicial 
to  plaintiffs  which  would  require  a  reversal  of  this  case.  The 
bill  of  exceptions  is  so  long,  the  rulings  complained  of  so  numer- 
ous and  the  character  of  the  evidence,  much  of  it  expert  testi- 
mony as  to  the  nature  and  characteristics  of  electricity,  so 
technical  and  abstruse,  that  no  good  purpose  would  be  subserved 
by  reviewing  in  detail  the  rulings  complained  of. 

As  to  the  charge,  exceptions  were  taken  by  the  plaintiffs  to 
the  charge  as  given  by  the  court,  to  the  giving  of  certain  re- 
<iuests  to  charge  of  defendants  and  the  refusal  to  give  certain 
requests  to  charge  of  plaintiffs. 

The  sum  and  substance  of  the  objections  to  th^  charge  is, 
that  it  held  the  plaintiffs  to  the  burden  of  proving  the  negli- 
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gence  of  one  or  more  of  the  defendants  as  charged  in  the  peti- 
tion, while  plaintiffs  now  claim  that  the  doctrine  of  res  ipsa 
loquitur  should  have  been  charged ;  in  other  words,  that,  having 
proved  the  fact  of  the  injury  and  the  defendants*  connection 
-.vith  it,  as  claimed,  it  was  for  the  defendants  to  prove,  if  they 
could,  that  they-  were  without  fault.  The  charge  as  given, 
is  published  in  Marsh  v.  Railway,  3  0.  L.  R.  635,  and  for  that 
reason  it  is  not  now  necessary  to  restate  its  propositions.  What 
counsel  for  plaintiffs  in  error  claim  as  the  correct  rule  for  the 
case   is  best  stated  in  their  own  words,  as  follows: 

'*When  we  began  this  action  we  believed  that  the  doctrine 
laid  down  by  Judge  Blackburn  in  the  case  of  Fletcher  v.  Ry- 
lands,  5  H.  L.  Rep.,  330,  was  the  correct  rule  of  damages  in  this 
case  at  bar,  but  did  not  feel  so  sure  as  we  do  now,  and  plead 
negligence,  and  upon  a  hearing  upon  motions  and  demurrers, 
we  took  leave  to  amend  and  again  plead  negligence.  We  are  now 
firmly  of  the  opinion  that  a  statement  of  the  facts,  showing  that 
an  electrical  force  was  created  or  gathered,  and  conducted  upon 
our  premises,  setting  fire  to  them  and  causing  damages  by 
smoke,  states  a  good  cause  of  action  without  pleading  negli- 
gence. The  language  used  by  Judge  Blackburn  exactly  fits  this 
case,  in  that  we  were  in  and  upon  our  own  premises,  and  the 
three  defendant  corporations,  in  the  prosecution  of  their  sev- 
eral businesses  for  profit,  created  or  gathered  together  a  dan- 
gerous and  destructive  force,  from  which,  if  it  escaped,  injury 
was  liable  to  follow,  and  well  knowing  this,  not  only  permitted 
it  to  escape,  but  constructed  a  path  or  channel  that  was  bound, 
under  the  laws  of  nature,  to  bring  it  in  and  upon  our  premises, 
by  reason  of  which  our  goods  were  smoked  and  damaged,  without 
any  fault  of  ours. 


>  J 


There  occur  to  us  at  least  three  reasons  why  the  rule  con- 
tended for  should  not  have  been  applied  in  this  case:  First, 
because  it  is  not  certain  from  the  evidence  that  the  fire  was 
started  in  the  manner  claimed  by  defendants;  second,  at  least 
(me  of  the  defendants,  the  local  company,  was  not  active  in  the 
transaction  at  all;  third,  the  ' * celebrateil  and  much  criticised 
case  of  Fletcher  v.  Rylands,^'  has  never  been  adopted  in  its 
entiretv  as  the  law  of  this  state. 

On  page  146  of  the  opinion  in  the  case  of  Langabaugh  v.  An- 
derson, 68  Ohio  St.,  131,  Judge  Price  says: 
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**As  yet  no  decision  of  this  court  has  adopted  the  entire  scope 
of  Fletcher  v.  Rylands,  and  while  it  holds  in  general  a  good  and 
wholesome  doctrine,  resting  on  good  morals  and  sound  reason, 
its  application  should  be  made  with  suitable  and  necessary 
limitations." 

But  let  us  take  up  plaintiffs'  claim  with  regard  to  the  Lake 
Shore  Company,  alone,  as  that  company  appears  to  come  more 
nearly  within  the  scope  of  plaintiffs'  contention.  Here  was  a 
company  handling  and  using  for  its  own  purposes  a  subtle  and 
highly  dangerous  energy,  harmless,  if  properly  handled,  but 
of  such  tension  and  so  dangerous  if  allowed  to  escape  that  in- 
jury was  sure  to  happen  to  persons  or  property  coming  in  con- 
tact with  it.  The  great  danger  to  be  apprehended  from  elec- 
tricity of  high  voltage  or  tension  is  known  to  us  all,  for  is  it 
not  selected  by  the  state  as  the  instrument  for  the  speedy  exe- 
cution of  those  condemned  to  death? 

With  regard  to  the  rule  that  the  **  occurrence  speaks  for 
itself,''  many  cases  have  been  cited  to  us.  Most  of  the  cases  are 
gathered  together  and  analyzed  by  Judge  Price  in  the  case  of 
Langahaugh  v.  Andersov,  supra,  and  from  his  analysis  we 
gather  that  there  are  three  classes  of  cases  in  which  the  rule 
is  applied: 

First,  those  cases  in  which  a  duty  is  imposed  upon  the  de- 
fendant by  reason  of  a  contractual  relation  between  the  parties. 

To  this  class  belongs  the  sleeping-car  case,  where  the  upper 
berth  fell  upon  the  passenger  in  the  car  {Railway  v.  Walrath, 
38  Ohio  St.,  461).  The  railroad  company,  in  effect,  was  held  to 
be  the  insurer  of  the  safety  of  the  passenger. 

The  same  rule  was  applied  by  the  Summit  County  Circuit 
Court  in  the  cai^  of  Wheeler  v.  Traction  Co.,  6  C.  C. — N.  S.,  406. 
Wheeler  had  contracted  with  the  defendant  company  to  supply 
him  with  a  current  of  104  volts  of  electricity  for  incandescent 
lights.  Such  current  is  harmless.  The  company  permitted  1040 
volts  to  pass  in  over  its  wire.  Wheeler  was  killed.  The  company 
was  h^ld  to  an  explanation  of  the  injury  and  liable,  unless  it 
showed  that  some  one  else  sent  in  the  deadly  current.  The  case 
here  does  not  come  in  this  class,  for  no  contractual  relation 

■ 

existed  between  the  parties. 
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The  second  class  of  cases  includes  those  where  a  statutory 
duty  has  been  violated,  such  as  in  the  case  of  Gas  Fuel  Co.  v. 
Andrews,  50  Ohio  St.,  695,  where  it  was  held: 

**The  provision  of  Revised  Statutes,  3561a,  impose  on  plaintiff 
in  error  the  duty  of  keeping  under  its  control  natural  gas 
while  it  is  transporting  the  same,  and  if  damage  should  result 
to  others,  without  their  fault,  by  its  explosion  while  being  thus 
transported,  the  plaintiff  in  error  would  be  held  liable  therefor, 
although  not  negligent  in  regard  thereto.*' 

It  is  not  pleaded  in  this  case  that  any  duty  is  imposed  upon 
defendants  by  statute,  which  they  violated. 

A  third  class  of  cases  is  that  where  the  defendant  is  keeping 
or  using  a  highly  dangerous  thing  or  agency,  which  is  liable  to 
do  harm  to  others  if  it  escapes  or  is  negligently  used  or  handled. 
To  this  class  belongs  the  case  at  bar,  but  we  find  here  a  dis- 
tinction pointed  out  which  requires  a  further  classification  or 
subdivision  into  those  which  are  at  all  times,  in  all  places  and 
under  all  circumstances  dangerous:  such  as  are  made,  bought, 
sold  and  used  because  of  their  highly  dangerous  character,  as  to 
which  the  owner  assumes  the  liability  of  their  accomplishing 
natural  and  probable  results;  and  the  other  subdivision,  those 
things  of  a  highly  dangerous  character,  but  yet  of  such  common 
and  recognized  use  in  modern  civilization  that  their  use  or  keep- 
ing is  sanctioned  by  law  and  necessary  in  many  departments  of 
iniiustry,  as  to  which  the  courts  hold  that  their  use  being  lawful, 
if  injurious  consequences  flow  therefrom,  negligence  in  their 
use  must  be  shown,  to  render  the  defendant  liable. 

Now,  to  which  of  these  classes  belongs  electricity  of  tension 
suflficient  to  run  a  trolley  car  and  which  will  kill  a  man  if  not 
properly  handled? 

In  applying  the  distinction  here  drawn  to  the  case  at  bar, 
the  court  confesses  its  ignorance  of  natural  science.  Much  help 
is  to  be  had  by  reference  to  the  decisions  of  the  Supreme  Court 
of  this  state,  but  principally  by  way  of  illustration.  The  law  is 
growing  from  day  to  day,  as  industrial  science  is  growing,  so 
that  what  may  now  be  considered  in  the  first  subdivision  of  this 
class,  ten  years  from  now,  by  reason  of  the  advance  of  the  arts, 
may  belong  to  the  second  subdivision. 
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In  the  first  subdivision  belong  the  gunpowder  and  nitroglycer- 
ine cases,  such  as  the  case  of  Bradford  Glycerine  Co.  v.  Manufac- 
turing Co.  60  Ohio  St.,  560,  where  it  ivas  held  that  the  owner  ol 
the  explosive  was  liable  for  damages  caused  by  its  explosion, 
without  proving  that  he  was  negligent. 

Of  the  same  character,  is  the  vicious  dog  case  of  Hayes  v. 
Smith,  62  Ohio  St.,  161. 

On  the  other  hand,  it  has  been  held  that  negligence  must  be 
proved  in  the  case  of  sparks  from  a  locomotive  {Ruffner  v. 
Railway y  34  Ohio  St.,  96) ;  explosion  of  a  steam  boiler  {Huff 
v.  Austin,  46  Ohio  St.,  386),  and  storage  of  crude  petroleum  in 
tanks  {Langabaugh  v.  Anderson,  68  Ohio  St.,  131). 

In  the  steam  boiler  case  it  was  said : 

**The  defendants  had  a  right  to  place  the  steam  boiler  on 
their  premises.  Used  as  it  was  to  run  the  sawmill,  it  was  in  no 
sense  a  nuisance.  As  an  agent  in  the  various  departments  of 
industry,  the  steam  engine  has  become  a  necessity  in  modern 
life.  But  though  placed  on  one^s  own  premises,  the  owner  of  a 
steam  engine  and  boiler  will  be  held  responsible  for  his  negli- 
gence, if  he  so  operates  the  same  as  to  injure  one  who  comes 
lawfully  upon  the  premises  by  invitation  or  permission.  Though 
doing  a  lawful  act  upon  his  own  premises,  he  will  be  liable  for 
injurious  consequences  that  may  result  from  it  to  another,  if 
it  was  so  done  as  to  constitute  actionable  negligence.  In  such 
case  there  is  a  proper  application  of  the  rule  that  one  should 
enjoy  his  own  property  in  such  manner  as  not  to  injure  that  of 
another." 

We  are  aware  that  in  some  states  electricity  has  apparently 
been  classed  with  dynamite  rather  than  with  steam.  The 
strongest  expressions  of  opinion  on  the  subject  are  found  in  the 
Louisiana  case  of  Potts  v.  Railway,  110  La.,  1  (34  So.  Rep.,  103), 
but  they  were  not  necessary  to  a  determination  of  the  case,  for 
the  telephone  lineman  knew  that  the  span  wire  of  the  trolley 
company  was  charged  with  electricity,  and  the  only  issue  in- 
volved was  as  to  the  lineman's  contributory  negligence. 

The  modern  uses  of  the  subtle  and  highly  dangerous  energy, 
called  electricitv,  in  the  industrial  and  commercial  world  are 
perhaps  more  numerous,  and  at  least  more  common  or  wide- 
spread, than  the  uses  of  steam.     Counsel  for  plaintiff  suggest 
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that  electricity  operates  under  known  rules.  It  lights  our  streets 
and  houses;  it  warms  our  cars;  it  runs  our  motive  power,  or  is 
our  motive  power  in  the  operation  of  manufacturing  establish- 
ments; it  is  used  in  chemistry  and  the  arts  in  manifold  ways, 
sometimes  to  reduce  the  most  infusible  substances  by  its  great 
heat,  coupled  with  its  peculiar  energy.  It  propels  our  cars  with 
the  speed  of  a  locomotive  and  carries  a  whisper  for  a  thousantl 
miles.  Its  energy  varies  and  is  controlled,  from  that  which  rings 
your  door  bell  to  that  which  executes  your  criminals. 

It  is  harmless,  indeed  healthful,  when  but  slightly  present; 
it  is  deadly  when  of  high  degree  or  tension.  Varying  through 
all  these  degrees  from  harmless  to  deadly,  it  encircles  the  earth 
upon  a  mesh  of  wires  and  we  can  not  now  get  along  without  it. 
How  many  years  backward  would  civilization  step,  if  we  abol- 
ished electricity  from  the  daily  affairs  of  life.  Its  use  is  recog- 
nized and  lawful.  Its  dangerous  qualities  are  fully  known  by 
all — as  fully  as,  if  not  better  than,  the  expansive  power  of 
steam.  Shall  those  w'ho  store  it,  or  use  it,  be  held  to  be  insurers 
of  the  safety  of  all  persons  who  may  come  in  contact  with  it  in 
person  or  property,  or  shall  they  be  held  to  care,  commensurate 
with  its  deadly  qualities,  as  they  are  in  the  case  of  steam  ? 

For  the  reasons  stated,  we  are  inclined  to  think  the  charge 
in  this  case  was  warranted  by  the  case  of  Langahaugh  v.  Ander- 
son, supra. 

Again,  we  are  not  at  all  sure  that  the  jury  was  not  right  in 
bringing  in  a  verdict  for  the  defendants,  because  the  plaintiffs 
failed  to  prove,  by  a  preponderance  of  the  evidence,  that  the 
fire  originated  in  the  manner  claimed  by  them.  On  this  point, 
however,  we  are  doubtful  whether  we  would  consider  the  verdict 
against  the  weight  of  the  evidence,  had  the  jury  found  the  other 
way. 

On  the  whole,  we  find  no  error  in  the  record,  and  the  judgment 
is  affirmed. 

McK night  dk  Thomas y  for  plaintiffs. 

S,  M.  Young  and  A.  V.  Andrews,  for  Albion  E.  Lang,  receiver 
of  Lake  Shore  Electric  Railway. 

C.  P.  &  L.  W.  Wickhamy  for  Central  Union  Telephone  Co. 

A,  M,  Beattie  and  Jesse  Vickery,  for  Local  Telephone  Com- 
pany. 
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PLEADINCS— VARIANCE. 

[Circuit  Court  of  Franklin  Oounty.] 

The  p.,  C,  C.  &  St.  L.  Railway  Company  v.  George  M. 

BOSWELL. 
Decided,  January  29.  1906. 

Pleadings — Proof  must  Correspond  with  Allegations  of  Petition — Mat- 
ter Essentially  Descriptive  of  an  Injury  must  he  Strictly  Proven — 
Under  a  Petition  Alleging  that  the  Injury  was  Caused  J)y  an  Ac- 
cident— Plaintiff  can  not  Recover  by  Showing  Aggravation  of  In- 
jury Existing  Before  Accident, 

1.  Where  the  petition  in  an  action  is  framed  upon  the  theory  that  an 

alleged  accident  caused  an  injury,  and  the  proof  offered  by  the 
plaintiff  corresponds  to  the  allegations  of  the  petition  and  is  re- 
pugnant to  the  theory  of  an  aggravation  of  an  existing  infirmity, 
the  defendant  is  entitled  to  have  the  plaintiff  confined  in  his  re- 
covery to  the  scope  of  his  allegation  and  proof. 

2.  Plaintiff  sued  in  the  court  below  to  recover  the  sum  of  $10,000  as 

damages  on  account  of  the  defendant  company's  refusal  to  pay 

him  certain  relief  department  benefits,  to  which  he  claimed   to 

have  become  entitled  by  reason  of  an  alleged  accident,  as  a  result 

of  which,  it  was  alleged,  he  had  suffered  a  hernia  or  rupture,  his 

testimony  in  substance  being  that  the  alleged  accident  caused  the 

hernia,  and  that  prior  thereto  he  was  physically  sound  and  had  no 

hernia  or  other  disability.     The  defendant,  however,  proved  that 

the  plaintifP  had  had  the  hernia  for  more  than  a  year  previous  to 

the  time  of  the  alleged  accident,  whereupon  plaintiff  endeavored 

to  show,  by  the  testimony  of  other  witnesses,  that  the  hernia, 

before  the  accident,  had  been  incomplete,  while  the  accident  had 
aggravated  and  caused  to  become  complete  the  hernia  which  had 
formerly  been  incomplete. 

Held:  That  the  issue  as  raised  by  the  pleadings,  was  whether  or  not 
the  accident  caused  the  hernia,  and  the  defendant  having  proved 
that  the  plaintiff  had  the  hernia  previous  to  the  time  of  the  al- 
leged accident,  this  fact  constituted  a  complete  defense  to  the 
action,  and  the  court  should  have  charged  the  Jury  accordingly. 

Wilson,  J. ;  Sullivan,  J.,  and  Dusttn,  J.,  concur. 

Heard  on  error. 

The  plaintiff  below,  George  M.  Boswell,  sued  to  recover  dam- 
ages as  for  the  breach  of  a  contract  with  the  Voluntary  Relief 
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Department  to  pay  benefits  for  injury  incurred  in  the  service 
of  the  defendant  company,  plaintiff  in  error  here. 

He  averred  **that  on  the  7th  day  of  May,  1896,  he  was  en- 
gaged in  raising  and  jacking  up  a  heavy  oak  timber  in  order  to 
fasten  it  underneath  the  body  of  a  passenger  coach  of  the  de- 
fendant, which  was  placed  on  trestles,  when  the  jack  acciden- 
tally gave  way  and  the  said  timber  fell  upon  plaintiff,  knocking 
him  down  and  spraining  his  back,  and  causing  hernia  or  rup- 
ture. ' ' 

By  the  answer  this  averment  is  specifically  denied. 

Upon  the  trial  of  the  case  there  was  evidence  introduced  by 
the  defendant  that  the  plaintiff  had  rupture  before  the  acci- 
dent, and  also  evidence  that  the  hernia,  when  examined  after 
the  accident  was  what  is  known  as  complete  hernia,  while  when 
examined  before  the  accident  it  had  been  incomplete. 

The  contention  of  the  plaintiff,  however,  throughout  the  case, 
both  in  the  pleadings  and  the  evidence,  was  that  he  did  not  have 
hernia  before  the  accident. 

There  is  also  a  conflict  of  evidence  as  to  whether  the  charac- 
ter of  the  accident  was  such  as  would  cause  or  aggravate  the 
hernia. 

The  defendant  requested  the  court  to  charge  the  jury  as  fol- 
lows: 

**  Plaintiff  sues  for  an  alleged  injury  on  account  of  a  sprained 
back  and  a  left  inguinal  hernia,  which  he  alleges  resulted  from 
an  accident  occurring  to  him  on  May  7,  1896,  while  in  the  em- 
ploy of  the  defendant  company,  and  for  which  accident  he 
claims  to  be  entitled  to  benefits  as  a  member  of  the  relief  de- 
partment of  said  company. 

**If  you  find  therefore  that  on  the  29th  day  of  March,  1895, 
plaintiff  was  examined  for  admission  to  the  relief  department 
of  the  defendant  company,  and  the  examining  physician  then 
and  there  found  that  plaintiff  had  a  left  inguinal  hernia,  and 
that  the  hernia  was  and  is  the  same  as  that  complained  of  by 
plaintiff  as  a  result  of  the  alleged  injury  on  May  7,  1896,  and 
that  said  hernia  was  not  the  result  of  said  alleged  injury,  then 
I  charge  you  the  plaintiff  is  not  entitled  to  any  damages  by 
reason  of  the  hernia,  as  aforesaid.*' 

This  charge  the  court  refused  to  give,  charging  the  jury  in- 
stead as  follows. 
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**If  you  find  the  fact  to  be  that  plaintiflf  had  a  hernia  prior 
to  the  time  of  the  accident  complained  of,  and  that  the  hernia 
which  he  had  prior  to  the  accident  was  and  is  the  same  hernia 
of  which  he  claims  in  his  petition,  and  that  such  hernia  was 
not  the  result  of  an  injury  received  by  him  as  alleged,  then 
the  plaintiff  is  not  entitled  to  any  damages  by  reason  of  the 
hernia.  But  if  he  had  an  incomplete  hernia  before  the  acci- 
dent which  did  not  disable  him,  and  the  accident  caused  a  worse 
or  complete  hernia  which  did  disable  him,  then  he  is  entitle  1 
to  recover  damages  for  such  disability,  unless  he  is  precluded 
from  recovery  upon  other  grounds.'* 

It  is  claimed  this  is  error  for  which  the  judgment,  which 
was  for  the  plaintiff  below,  should  be  reversed. 

*' There  are  two  sorts  of  allegations: 

'*The  one,  of  matter  of  substance,  which  must  be  substant- 
ially proved;  the  other,  of  description,  which  must  be  literally 
proved.''    Purcell  v.  Macnamara,  9  East.,  160. 

*'The  libel  in  a  cause  of  collusion  pleaded  that  the  default 
took  place  in  a  particular  manner.  Held:  That  such  defaults 
must  be  proved  in  the  manner  in  which  it  is  alleged  in  the  plead- 
ing. It  is  not  enough  to  establish  by  evidence  that  the  default 
was  committed  in  another  manner,  although  the  result  woul.i 
be  the  same  on  the  merits,  as  the  court  will  confine  its  judgment 
to  the  issue  raised  on  the  pleadings."  Malcomson  v.  Clayton^ 
13  Moore  P.  C.  C,  198. 

In  the  opinion  in  this  case  just  cited  Lord  Chelmsford  states 
the  reason  for  the  rule  in  the  following  language: 

**Now  it  is  a  rule,  and  a  most  important  rule  to  be  observed 
in  all  courts,  that  a  party  complaining  of  an  injury  and  suing 
for  redress  must  recover  only  secundum  allegata  et  probata. 
There  is  no  hardship  or  injustice  in  adhering  strictly  to  the 
rule  against  the  complainant,  for  he  knows  the  nature  of  the 
wrong  for  which  he  seeks  a  remedy,  and  can  easily  state  it 
with  precision  and  accuracy.  But  great  inconvenience  could 
follow  to  the  opposite  party  unless  the  strictness  was  required, 
because  he  might  constantly  be  exposed  to  the  disadvantage 
of  having  prepared  himself  to  meet  one  state  of  facts,  and  find- 
ing himself  suddenly  and  unexpectedly  confronted  by  a  totally 
different  one." 

The  character  of  the  injury  for  which  benefits  are  claimed 
under  the  contract  in  this  case  is  matter  essentially  descriptive, 
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and  must  be  strictly  proven.  It  is  alleged  to  be  hernia  or  rup- 
ture. Under  such  allegations  the  plaintiff  is  not  entitled  to 
prove  and  recover  as  for  an  aggravation  of  hernia  which  there- 
tofore existed.  The  two  injuries  may  be  proved  or  disproved 
by  a  different  state  of  facts  and  caused  by  different  agencies. 
The  aggravation  might  result  from  lapse  of  time  merely;  the 
hernia  could  not.  Williamson  v.  Steel  Spring  Works,  73  Mich., 
405. 

Consequences  flowing  from  the  act  must  be  alleged  if  they 
do  not  naturally  result  therefrom.  Stevenson  v.  Morris,  37  0. 
S.,  18. 

The  charge  was  prejudicial. 

The  plaintiff  claiming  throughout  the  proof,  that  he  did 
not  have  rupture  before  the  accident,  and  that  there  was  no 
variance  between  the  allegations  of  the  petition  and  the  proofs, 
was  not  entitled  under  the  charge  of  the  court  to  avail  himself 
of  the  curative  provisions  of  Section  5294  of  the  Revised  Stat- 
utes. Thatcher  v.  Heisey,  21  0.  S,,  668 ;  Hill  v.  The  Supervisor, 
etc.,  10  0.  S.,  621. 

It  follows,  there  is  error  in  the  refusal  to  charge  as  requested, 
and  error  in  the  charge  as  given.  Also  that  the  verdict  and 
judgment  are  against  the  weight  of  the  evidence.  It  is  fairly 
proven  that  the  hernia  existed  before  the  accident. 

We  find  no  other  error  in  the  record. 

The  judgment  will  be  reversed  and  cause  remanded  for  new 
trial. 

Henderson,  Livesay  c&  Burr,  for  plaintiff  in  error. 

J.  V.  Lee  and  Elmer  E,  Mvrphy,  for  defendant  in  error. 
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ALLOWANCE  TO  MOTHER  FOR  SUPPORT  OF  CHO^D. 

[Circuit  Court  of  Hamilton  County.] 

William  Wallace  Peters  v.  Catherine  Scoble,  Guardlvn. 

Decided,  January  C.  190C. 

Guardian  and  Ward — Allowance  to  Mother  for  Support  of  Step-son — 
Policy  of  the  Law — Guardian's  Account. 

Tile  rule  which  permits  a  widowed  mother  without  means  or  income, 
other  than  that  resulting  from  her  own  labor,  to  charge  the  estate 
of  her  child  for  support  and  education,  is  applicable  to  one  who  by 
her  own  exertions  supported  a  step-son  until  he  was  sixteen  years 
of  age. 

Jelke,  p.  J.;  Swing,  J.,  and  Gippen,  J.,  concur. 

•  This  case  comes  into  this  court  upon  error  from  the  court  of 
common  pleas.  William  Wallace  Peters  was  the  son  of  William 
Wallace  Peters,  who  was  married  to  Catherine  Scobel  June 
22,  1882,  when  the  boy  was  four  years  old.  In  December,  1882, 
the  boy's  father  died,  leaving  a  policy  of  insurance  for  $3,000. 
Gabriel  Dirr  was  appointed  guardian  for  the  boy's  estate,  and 
received  the  proceeds  of  this  insurance.  In  June,  1883,  Gabriel 
Dirr  resigned,  and  Catherine  Scobel,  mother  of  the  step-mother 
of  the  boy,  was  appointed  guardian  of  his  person  and  estate, 
and  there  was  turned  over  to  her  the  sum  of  $2,141.73.  Prom 
the  time  of  her  marriage  to  the  boy's  father,  the  step-mother  took 
charge  of  said  minor  and  raised,  supported,  and  educated  him 
until  he  was  sixteen  years  old,  when  he  ran  away.  It  seems 
that  during  this  period,  Catherine  Peters  and  her  mother 
Catherine  Scobel,  worked  for  their  own  and  the  boy's  living,  by 
keeping  a  boarding  house.  The  said  sum  of  $2,141.73,  together 
with  other  money  borrowed  /  from  a  building  association,  was 
invested  in  a  house,  which  they  used  as  their  home,  and  for  the 
carrying  on  of  the  business  of  keeping  boarders.  Hard  times 
coming  on,  and  with  the  depreciation  of  real  estate,  the  building 
association  mortgage  swept  this  house  away,  with  the  minor's 
estate  which  was  invested  in  it. 
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In  December,  1904,  the  guardian,  by  proceedings  in  the 
probate  court,  wag  compelled  to  file  an  account,  which  she  did  by 
charging  the  boy's  support,  maintenance  and  education  against 
the  sum  received  by  her,  thereby  more  than  exhausting  the 
same. 

It  is  contended  on  behalf  of  plaintiff  in  error  that  inasmuch 
as  the  step-mother  has  always  stood  in  loco  parentis,  no  charge 
can  be  made  for  the  boy's  maintenance,  support  and  education. 
We  have  had  occasion  recently  in  a  somewhat  similar  case,  to 
consider  the  law  applicable  to  cases  of  this  kind.  See  the  case 
of  Peter  Spink  v.  Alphonsa  Spink,  7th  C.  C. — ^N.  S.,  page  89. 

We  are  also  guided  in  our  conclusion  largely  by  the  law  laid 
down  in  Sections  238  and  239,  Schouler's  Domestic  Relations, 
Edition  of  1889. 

It  is  clear  that  courts  of  chancery  in  matters  of  this  kind, 
always  show  special  favor  to  the  widowed  mother,  and  if  th« 
child  has  property,  and  the  mother  has  no  estate  or  income 
other  than  that  provided  by  her  own  labor  end  exertions,  willing- 
ly permit  her  to  charge  the  maintenance  and  support  of  the 
minor  child  against  its  estate.  ''Each  ca^e  mtist  depend  on  its 
own  facts.'' 

We  are  of  opinion  that  the  facts  of  this  case  justify  the  charg3 
made  by  the  guardian  in  her  account,  and  the  court  of  probate 
did  right  in  allowing  the  same,  and  the  court  of  common  pleas 
in  re-casting  sard  account  and  allowing  these  claims  was  also 
right. 

The  judgment  of  the  court  of  common  pleas  will  therefore 
be  affirmed. 

Johnson  &  Levy,  for  plaintiff  in  error. 

Dempsey,  Motion  &  Vordenberg,  contra. 
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THE  OBLIGATION  TO  SUPPORT  CHILDREN. 

[Circuit  Court  of  Wood  County.] 

Josephine  E.  Young  v.  Washington  Young. 

Decided,  April   29.   1905. 

Husband  and  Wife— Support  of  Children — Entire  Oblig<Uion  upon  the 
Husband — Notwithstanding  Custody  of/  by  Divorced  Wife — 
Proper  Maintenance — Charge  of  Court — Value  of  Wife's  Services 
— Plaintiff  an  Old  Wounded  Soldier — Soldiers  on  the  Jury — Bill 
of  Exceptions — Identification  of  Exhibit. 

1.  In  an  action  involving  a  claim  by  a  divorced  wife  for  support  of  a 
child,  born  after  the  divorce  was  granted  and  for  whom  no  pro- 
vision was  made  in  the  decree  for  alimony,  it  is  error  to  so  in- 
struct the  Jury  as  to  create  the  Impression  that  the  care  and 
support  of  the  child  was  a  Joint  obligation  upon  both  parents. 
Under  the  law  of  Ohio,  so  far  as  necessary  care  and  support  are 
concerned,  the  whole  legal  obligation  as  between  the  father  and 
the  mother  is  upon  the  father. 

1!.  In  such  a  case  the  wife  is  not  entitled  to  pay  for  her  whole  time 
in  caring  for  the  child,  but  only  for  such  a  proportion  of  her  time 
as  was  necessarily  thus  occupied;  and  for  support  the  allow- 
ance should  be  proportionate  to  the  father's  means,  considered  in 
connection  with  the  health  and  interests  of  the  child. 

o.  It  is  the  better  practice  for  the  proper  identification  of  an  exhibit 
introduced  in  evidence  with  the  intention  of  attaching  it  to  the 
bill  of  exceptions,  that  the  stenographer  in  his  reference  to  it 
should  add  the  words,  "and  the  same  is  hereto  attached  and  made 
part  of  the  bill  of  exceptions." 

Haynes,  J.  (orally)  ;  Parker,  J.,  concurs;  Hull,  J.,  not  sit- 
ting. 

A  petition  in  error  has  been  filed  to  reverse  the  judj^ment  ot 
the  court  of  common  pleas  in  an  action  in  that^coiirt  in  which 
the  defendant  in  error  was  plaintiff,  and  the  plaintiff  in  error 
was  defendant.  The  action  was  brought  to  foreclose  a  mortgage, 
and  an  answer  was  filed  in  which  it  is  practically  admitted 
that  the  mortgage  was  executed  and  had  not  been  paid,  and  that 
there  was  due  upon  it  the  amount  mentioned  in  the  notes.  The 
defendant  in  that  action,  plaintiff  here,  however,  set  up  that 
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she  had  formerly  been  the  wife  of  Washington  Young  and  that 
a  divorce  had  been  granted  her  some  years  ago,  and  in  that 
divorce  which  was  granted  by  reason  of  the  aggressions  of  the 
husband  that  there  was  a  certain  amount  of  alimony  allowed  her, 
and  that  she  was  at  that  time  pregnant.  The-  divorce  was 
granted  in  the  spring,  and  in  the  autumn  following  a  child  was 
born,  which  is  still  living,  his  son,  and  that  she  has  had  the 
care  and  custody  of  that  child  from  its  birth  to  the  present 
time.  It  is  conceded  by  all  that  no  provision  was  made  in  the 
allowance  of  alimony  for  the  support  of  the  child ;  the  alimony 
being  allowed  to  her,  as  distinctive  alimony  to  her.  She  claimed 
that  she  had  to  support  this  child  during  all  this  time;  that  it 
was  liable  to  be  sick,  and  had  been  sick  at  different  times, 
and  that  the  care  of  the  child  had  required  her  constant  at- 
tention, which  she  had  given  him,  and  that  the  board,  clothing 
and  necessaries,  and  the  care  and  attention  she  had  furnished  the 
child,  were  worth  in  all  about  $2,000,  and  she  asks  that  that  be 
allowed  as  a  set-off  against  the  claim  of  the  plaintiff. 

The  case  proceeded  to  trial  and  the  finding  of  the  jury  was 
in  favor' of  the  plaintiff  for  the  full  amount  of  the  mortgage, 
and  a  finding  in  favor  of  the  defendant  below  for  $500  for  the 
care  and  custody  of  the  child.  Upon  that  judgment  was  entered 
and  a  motion  for  a  new  trial  was  filed  in  which  one  of  the  points 
is  that  the  verdict  was  not  supported  by  sufficient  evidence, 
and  various  other  matters  set  forth,  and  a  petition  in  error  was 
filed.  It  was  not  alleged  distinctly  that  the  overruling  of  the 
motion  for  a  new  trial  was  the  ground  for  error,  but  because 
of  the  errors  on  the  face  of  the  record;  because  testimony  was 
given  for  the  defendant  on  her  set-off  and  for  the  plaintiff  below 
in  rebuttal.  It  was  claimed  by  the  plaintiff  below  that  he  had  paid 
her  at  different  times  for  the  support  of  the  child  in  the  form 
of  physicians'  bills  and  clothing,  in  all  as  he  claims,  to  about 
a  hundred  and  seventy-five  dollars.  This  was  largely  denied  by 
the  defendant  below,  and  evidence  taken  along  that  line  was 
submitted  to  the  jury,  and  they  gave  the  plaintiff  credit  for  the 
amount  they  found  he  had  paid,  I  take  it;  at  any  rate  they 
returned  a  verdict  for  $500  for  the  defendant. 
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Some  exceptions  were  taken  to  the  testimony  and  one  point 
is  that  there  were  questions  asked  in  regard  to  the  occupation 
heretofore  of  the  plaintiff,  and  that  drew  forth  the  fact  that  he 
had  been  in  the  army  and  had  been  severely  wounded.  Objection 
was  made  to  that  because  it  is  said  there  were  soldiers  on  the 
jury.  That  fact  does  not  appear  in  the  evidence  at 
all.  We  are  clear  that  this  testimony  ought  not  to  have  gone 
to  the  jury,  but  I  don't  know  as  we  should  reverse  the  case  upon 
that  point,  because,  as  I  have  said,  from  the  record  it  does  not 
appear  that  there  was  anyone  on  the  jury  that  that  would  af- 
fect, and  I  pass  that  as  a  minor  matter. 

The  real  and  great  contention  in  the  case  is  that  the  court  in 
its  charge  to  the  jury  committed  error;  that  the  case  was  tried 
at  the  instance  and  suggestion  of  counsel  for  plaintiff  upon 
the  theory  that  the  wife  owed  the  same  duty  to  this  child  that 
the  father  did,  and  that  practically  the  only  amount  that  could 
be  recovered  by  the  plaintiff  below  would  be  for  expenses — 
necessaries  that  she  had  bought  and  things  of  that  kind.  There 
is  one  matter  in  the  record  touching  that  point  that  I  will  read : 

*'Q.  Do  you  recognize  that  there  is  any  obligation  on  your 
part  as  a  mother  to  look  after  the  child?  (This  was  objected  to; 
objection  overruled  and  defendant  excepted).    A.    Why,  yes. 

**Q.  You  did  certain  things  and  performed  certain  offices 
for  this  child  that  probably  nobody  else  on  earth  could  do  so 
well?    A.     I  suppose  so. 

'*Q.  I  suppose  you  nursed  that  child  a.s  a  baby?    A.     I  did. 

**Q.  And  you  ask  your  former  husband  to  pay  for  that?" 

We  doubt  whether  that  is  a  proper  question  to  be  asked. 
Her  obligations  are  fixed  by  the  law  and  not  by  what  she  sup- 
poses. Her  obligations  are  not  to  be  laid  down  by  her — what 
she  considers  she  should  do,  and  what  she  should  not  do.  She 
might  of  course  as  a  mother  recognize  her  rights,  but  that  would 
not  and  ought  not  to  have  any  effect  as  to  her  husband  and 
herself,  or  affect  his  liability  for  the  support  of  the  child. 

Testimony  was  given  on  behalf  of  the  defendant  below  as  to 
the  amount  of  care  that  she  had  given  this  child  and  the  value 
of  her  services,  and  evidence  was  given  in  opposition,  i^  regard 
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to  the  value  of  her  services.  There  was  objection  to  this  testi- 
mony, and  only  one  witness  produced  seemed  to  be  very  fully 
qualified  on  this  point,  and  the  court  permitted  it  to  stand.  I 
don't  know  as  there  is  enough  objection  to  that  to  make  it 
worth  while  to  call  attention  to  it. 

We  come  now  to  the  charge  of  the  court.  Counsel  for  the 
defendant  requested  the  court  to  charge  the  jury  as  follows: 

**The  defendant,  Josephine  Young,  is  entitled  to  recover  in 
this  action  from  the  plaintiff,  the  value  of  clothing,  food,  doctor 
bills,  and  all  expenses  incurred  in  the  care  of  said  child,  John 
R.  Young,  and  is  also  entitled  to  recover  the  value  of  her  time 
actually  taken  in  caring  for  said  child." 

The  court  refused  to  so  charge  the  jury  and  the  defendant 
excepted.  We  are  inclined  to  think  that  the  court  would  not 
be  required  to  give  that  charge  just  in  that  form.  It  was  rather 
too  narrow  in  its  statement,  as  to  its  conclusion  in  regard  to  the 
matter  of  time. 

The  court  then  proceeded  to  charge  the  jury,  after  stating  to 
them  the  contents  of  the  pleadings.  Now  we  have  been  re- 
ferred to  the  case  of  rreizinger  v.  Preizingcr,  45  0.  S.,  452, 
which  seems  to  state  the  law  of  the  case  in  Ohio,  we  think,  quit^ 
fully.  In  that  case,  very  much  like  this,  Judge  Dickman,  after 
discussing  the  general  principles,  on  page  461  says  this: 

.  **The  statute,  43  Eliz.  Ch.,  2,  directs  that  *the  father  and 
mother,  grandfather  and  grandmother,  of  poor,  impotent  per- 
sons, sh^ll  maintain  them,  if  of  sufficient  ability,  as  the  quarter- 
sessions  shall  direct.'  Its  provisions  have  been  re-enacted  in 
several  of  our  states;  and  in  view  of  the  special  enactment  it 
has  been  held,  where  the  husband  and  wife  are  divorced,  and 
upon  her  application  the  custody  and  control  of  their  minor 
children  are  awarded  to  her,  she  can  not,  in  an  action  against 
the  father,  recover  for  the  entire  support  of  such  children 
furnished  by  her  after  the  divorce,  but  only  for  contribution. 
But  there  is  no  such  statute  in  this  state,  and  in  general,  after 
a  divorce  as  well  as  during  coverture,  the  primary  duty  of  main- 
taining any  minor  child  of  the  marriage  still  remains  with  the 
former  husband. '* 

Now  we  think  the  charge  all  the  way  through  is  objectionable, 
(^nd  open  to  the  objection  that  the  court  was  proceeding  upon 
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the  theory  that  there  was  a  joint  obligation  and  that  the  wife 
was  bound  to  contribute  to  the  care  of  the  child.  It  seems 
from  this  report  that  that  is  not  the  law  in  Ohio.  The  charge 
of  the  court  is  as  follows: 

**The  record  in  the  divorce  case  referred  to  in  the  pleadings 
has  been  offered  in  evidence.  That  record  shows  that  the  par- 
ties agreed  upon  a  settlement  of  alimony  and  their  agreement 
was  approved  by  the  court.  For  the  purposes  of  this  case  that 
agreement  is  final.  That  is,  it  amounts  to  a  provision  for  the 
wife  or  mother  of  this  child,  and  in  this  case  you  can  not  allow 
anytning  to  the  mother  for  her  support,  no  matter  whether  you 
think  the  amount  allowed  was  suflBcient  or  not,  and  your  allow- 
ance, if  any,  must  be  limited  to  the  care  and  support  of  the  child. 
The  order  made  in  the  divorce  case  is  not  a  provision  for  the 
child  and  that  question  is  left  open  for  your  consideration  in 
this  case.  And  in  determining  the  amount  which  the  mother 
should  receive  from  the  father  in  this  case  for  the  care  and 
support  of  the  child,  you  should  consider  the  duties  devolving 
upon  the  parents  to  care  for  and  support  a  minor  child  under 
the  conditions  and  circumstances  existing  in  this  case. 

**The  record  of  the  divorce  case  shows  that  a  divorce  was 
granted  on  account  of  the  wrongs  of  the  husband,  and  even 
though  he  is  not  permitted  to  have  the  custody  of  this  child, 
he  can  not,  under  the  circumstances,  complain  on  that  account, 
but  his  duty  to  care  for  and  support  his  child  is  the  same  as 
if  the  parties  were  living  together,  even  though  on  account  of 
his  own  wrong  he  is  deprived  of  the  pleasure  and  comfort  which 
would  naturally  result  from  the  society  of  the  child. 

**The  mother -also  owes  to  the  child  certain  duties,  and  in  a 
case  like  this  she  is  not  relieved  of  any  of  those  duties  because 
she  has  been  divorced  from  the  father. 

**The  divorce  granted  to  these  parties  made  them  strangers 
to  each  other  in  regard  to  all  duties  toward  each  other  growing 
out  of  the  marriage  relation.  But  their  duty  to  care  for  and 
support  their  child  remained.'' 


It  will  be  observed  that  these  clauses  of  the  charge  really 
proceed  upon  the  theory  that  there  was  still  the  same  obligation 
upon  the  mother  as  there  was  upon  the  father  to  support  the 
child.  This,  we  think  under  the  above  decision,  is  not  true. 
The  obligation  to  support  this  child  was  upon  the  father.  As 
between  the  mother  and  the  child,  the  mother  naturally  would 
recognize  her  motherly  feeling  toward  the  child  and  take  care 


424       CIRCUIT  COURT  REPORTS-NEW  SERIES. 

Young  V.  Young.  [Vol.  VII,  N.  S. 


of  it,  but  as  between  the  husband  and  herself  there  was  no  such 
obligation  resting  upon  her;  no  more  than  if  the  child  had 
been  placed  with  a  stranger.  The  court  says  further  in  the 
charge : 

'  *  The  father  in  this  case  can,  in  no  event,  be  held  to  pay  more 
for  the  care  and  support  of  this  child  than  is  reasonably  required 
for  his  comfort  and  maintenance;  and  what  is  necessarj*^  de- 
pends upon  the  condition  and  circumstances  of  the  parents. 
What  might  properly  be  regarded  as  necessary  for  the  support 
of  a  child  of  wealthy  parents  would  be  greatly  in  excess  of  the 
amount  required  for  the  support  of  the  child  of  parents  in  mod- 
erate or  poor  circumstances. 

'*In  this  case  in  determining  what  should  be  paid  by  the 
father  to  the  mother  for  the  support  of  this  child,  you  should 
consider  the  condition  of  the  child,  its  health,  the  amount  of 
care  required  during  health  and  sickness,  the  expense  of  medi- 
cal attendance,  the  necessary  expense  for  food  and  clothing, 
the  manner  in  which  the  child  was  cared  for  by  the  mother, 
and  the  financial  condition  of  the  parents  during  the  time  that 
the  mother  has  taken  care  of  the  child. 

**And  considering  the  evidence  upon  all  these  matters  and  all 
other  evidence  offered  in  the  case  having  any  bearing  upon 
this  subject,  and  taking  into  consideration  the  duty  of  each  of 
these  parents  to  the  child,  you  will  fix  the  amount  which  the 
father  should  pay  to  the  mother  of  the  child  for  its  care  and 
support  from  the  time  of  its  birth  on  September  8th,  1889, 
to  June  8th,  1904.'' 

Perhaps  the  words  *'care"  and  * 'support''  alone  would  not 
be  objectionable,  but  under  the  statement  that  has  been  made 
it  was  not  sufficiently  clear  and  was  very  liable  to  mislead  the 
jury.  In  the  request  that  was  not  given,  the  request  was  in 
substance  that  she  should  receive  pay  for  all  the  time  actually 
taken  in  caring  for  the  child.  We  think  the  court  has  correctly 
stated  the  general  duty  of  the  parents  in  regard  to  their  cir- 
cumstances in  this  world;  as  to  the  amount  of  their  means; 
and  we  think  the  charge  should  run  along  in  that  line  in  re- 
gard to  that;  their  means,  condition  of  life,  habits,  and  mat- 
ters of  that  kind,  and  that  she  should  recover  for  time  that 
was  necessarily  spent  in  the  care  of  the  child. .  That  is  to  say, 
she  claims  she  was  giving  her  whole  attention  to  the  child,  but  we 
think  it  would  be  (i  very  rare  case  where  it  was  necessary  for  a 
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person  to  devote  all  their  time  to  the  care  of  a  child.  She  was  en- 
titled to  her  time  to  earn  her  living  and  support  and  maintain 
herself,  and  so  far  as  charging  the  husband,  she  should  charge 
him  with  a  reasonable  amount  of  time  that  she  should  spend  in 
looking  after  the  child. 

It  is  very  properly  said  in  the  charge  here,  as  is  said  in  the 
Pretzinger  case,  that  these  persons  stand  as  strangers;  they 
do  not  stand  as  owing  the  duties  of  husband  and  wife  to  each 
other.  That  duty  has  passed  out  of  existence;  the  wife  has 
simply  received  the  child  that  the  husband  is  bound  to  maintain 
and  support  and  for  her  reasonable  and  necessary  expense  in 
that  regard,  and  for  her  time  and  labor,  she  is  entitled  to  com- 
pensation from  him. 

Parker,  P.  J. 

This  is  a  new  and  interesting  question.  I  think  Judge  Haynes 
has  covered  our  views  upon  it  very  fully.  Perhaps  the  same 
views  expressed  in  different  language  may  help  counsel  to 
understand  our  position.  As  pointed  out  by  Judge  Haynes 
this  request  to  charge  is  faulty  in  that  it  asks  that  the  jury 
shall  be  instructed  to  allow  the  plaintiff  to  recover  the  value  of 
her  time  actually  taken  in  caring  for  the  child,  whereas  it 
should  set  forth  that  she  is  to  be  allowed  the  value  of  her  time 
actually  taken  and  that  was  reasonably  necessary;  not  time 
that  she  might  have  devoted  to  fondling  the  child  or  lavishing 
her  affections  upon  it;  and  it  is  not  intended  to  be  intimated 
in  this  opinion  that  for  those  things  she  should  be  entitled  to 
recover.  We  think  in  one  or  two  of  the  paragraphs  of  the  charge 
and  in  the  general  tenor  of  it,  the  jury  were  given  to  under- 
stand that  they  were  to  consider  and  cull  out  what  each  parent 
owed  to  the  child,  and  the  charge  contained  the  intimation,  or 
it  might  be  fairly  inferred  from  it  that  this  matter  of  caring  for 
the  child  devolved  upon  them  both,  and  that  the  wife  could 
only  recover  from  the  husband  for  the  share  that  he  owed  for 
the  care  of  the  child,  and  that  she  could  not  recover  anything 
for  the  part  of  said  attention  devolving  upon  her  as  a  legal 
obligation.  They  should  consider  it  as  a  sort  of  a  partnership 
obligation.    It  seems  to  us  that  under  this  decision  which  Judge 
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Haynes  has  cited,  the  whole  legal  obligation,  so  far  as  necessar>' 
care,  support  and  maintenance  of  the  child  was  concerned, 
devolved  upon  the  father  alone,  as  between  him  and  the  mother, 
and  that  nothing  was  to  be  subtracted  on  account  of  any  sup- 
posed legal  obligation  resting  upon  the  mother  as  betw^een  her 
and  the  child,  or  as  between  her  and  the  public,  to  aid  in  caring 
for  the  child.  In  one  paragraph  of  the  charge  the  trial  judge 
savs : 

**And  in  determining  the  amount  which  the  mother  shoul  I 
receive  from  the  father  in  this  case  for  the  care  and  support  of 
their  child,  you  should  consider  the  duties  devolving  upon  the 
parents  |not  upon  him,  but  upon  both  of  them]  to  care  for  and 
support  a  minor  child  under  the  conditions  and  circumstances 
existing  in  this  case.  *  »  *  ''fi^p  mother  owes  to  her  child 
certain  duties,  and  in  a  case  like  this  she  is  not  relieved  of  any 
of  those  duties  because  she  has  been  divorced  from  the  father." 

While  that  might  be  true  as  between  the  mother  and  child, 
yet,  as  stated  in  the  charge  and  applied  to  this  case,  it  would 
have  a  tendency  to  mislead  the  jury,  and  cause  them  to  suppose 
that  to  the  extent  of  her  obligation  to  the  public  or  to  the  child, 
she  would  have  no  recourse  on  the  husband,  which  we  think  is 
not  true.  Further  along  is  repeated,  **But  their  duty  to  care 
for  and  support  their  child  remained.''  And  this  clause  es- 
pecially, I  think,  is  open  to  that  criticism: 

**And  considering  the  evidence  upon  all  these  matters  and  • 
all  other  evidence  offered  in  the  case  having  any  bearing  upon 
this  subject,  and  taking  into  consideration  the  duty  of  each  of 
these  parents  to  the  child,  you  will  fix  the  amount  which  the 
father  should  pay  the  mother  for  the  care  and  support  of  the 
child.'' 

I  think  this  is  a  very  plain  and  direct  intimation  that  it  was 
an  obligation  resting  upon  both  of  them,  and  to  be  shared  by 
both  of  them,  and  that  the  mother  could  only  recover  from  the 
father  because  and  to  the  extent  that  he  had  failed  to  do  his 
share.     It  is  provided  in  Section  3110,  Revised  Statutes,  that — 

**The  husband  must  support  himself,  his  wife,  and  his  minor 
children  out  of  his  property  or  by  his  labor.  If  he  is  unable  to 
do  so,  the  wife  must  assist  him  so  far  as  she  is  able." 

The  obligation  rests  first  upon  the  husband  primarily,  sec- 
ondarily upon  the  wife.     The  decision  in  the  Pretzinger  case 
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seems  to  us  to  involve  that  he  is  to  recompense  the  divorced  wife 
for  the  care  of  the  child,  precisely  as  though  she  were  a  person 
not  related  to  the  child. 

There  are  statutes  bearing  upon  the  duties  of  divorced  per- 
sons under  which  the  assistance  of  the  court  may  be  invoked 
and  had  to  fix  the  status  of  the  parties  and  fix  their  obligations 
in  a  measure.  Counsel  will  remember  that  the  statute  provides 
for  an  appeal  to  the  court,  and  provides  that  the  court  should 
fix  their  respective  obligations  with  reference  to  the  support 
of  the  children,  and  that  the  obligation  may  rest  upon  one  to 
support  a  child  where  the  custody  has  been  given  to  the  other, 
but  where  that  has  not  been  done,  we  think  the  Pretzinger 
case  applies,  and  that  the  whole  obligation  rests  upon  the  hus- 
band. The  judgment  will  be  reversed,  and  verdict  set  aside, 
and  the  case  remanded  for  a  new  trial. 

Haynes,  J. 

There  was  another  exception  taken,  or  rather  a  suggestion 
made  that  a  certain  paper  attached  to  the  bill  of  exceptions 
was  not  in  proper  form.  It  consists  of  the  final  record  in  the 
divorce  case  in  question.  The  record  was  produced  in  court 
and  read  in  evidence,  but  it  was  not  copied  at  that  point  of 
the  evidence  into  the  record,  but  subsecjuently  a  full  copy  of 
the  final  record  was  made  and  attached  to  the  bill  of  exceptions, 
marked  **  Exhibit  A,  final  record  No.  45,  page  481,  case  No. 
12,244. '\  It  has  the  same  number  and  the  same  parties,  anH 
the  same  references  that  are  made  at  the  time  of  the  intro- 
duction of  the  evidence.  It  would  have  been  better,  perhaps, 
if  the  stenographer  had  in  his  reference  to  it,  added  the  words 
'*and  the  same  is  hereto  annexed  and  made  a  part  of  the  bill 
of  exceptions,*'  but  the  real  question  is  whether  there  was 
sufficient  to  identify  it  and  to  make  it  a  part  of  the 
bill  of  exceptions,  and  we  think  there  was.  The  identification 
is  suflBcient,  we  think.  A  copy,  of  the  final  record  was  made 
and  attacher  to  the  bill  of  exceptions,  marked  *'p]xhibit  A,'* 
and  we  think  on  the  whole,  that  is  sufficient. 

Blackford  &  Blackford  and  J.  E,  Shatzel,  for  plaintiff  in  error. 

Baldwin  &  Harrington,  for  defendant  in  error. 
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DELIVERY  OF  DEEDS  TO  THIRD  PARTY. 

[Circuit  Court  of  Hamilton  County.  1 

LiLLTE  Wissel  v.  Lena  Pierson  et  al. 

Decided,   February   7,   1906. 

Deeds — Executed  in  Place  of  Will — And  Delivered  to  Another  than 
the  Grantees. 

Where  a  grantor  executes  deeds  with  a  testamentary  purpose,  and 
delivers  them  to  his  wife  with  the  direction  to  keep  them  until 
he  is  done  with  them  and  then  "deliver  them  to  the  girls/'  his 
action  taken  in  connection  with  all  the  circumstances  of  this  case 
must,  be  held  to  constitute  a  good  delivery. 

Jelke,  p.  J. :  Swing,  J.,  and  Gippen,  J.,  concur. 

We  are  of  the  opinion  that  when  Mr.  David  L.  Cosbey  gav<- 
the  deeds  in  question  to  his  wife,  and  said  to  her  **put  them  away 
in  my  possession  until  he  was  uone  with  them  and  then  delivor 
them  to  the  girls/'  it  became  a  good  deliverA\  It  is  probable 
that  the  wife  did  not  remember  the  exact  words  spoken  by  her 
husband  at  the  time  he  gave  her  the  deeds.  She  does  not  say 
that  these  were  his  exact  words.  In  order,  therefore,  to  arrive 
at  the  correct  meaning  to  be  given  to  these  words,  the  court 
should  look  at  the  surrounding  circumstances.  The  deeds  were 
executed  to  take  the  place  of  a  will,  and  were  testamentary  in 
their  nature.  Cosbey  was  undoubtedly  informed  by  the  justice 
of  the  peace  that  he  could  not  retain  possession  of  the  deeds 
and  have  the  title  pass  after  his  death  and,  therefore,  w^hen  he 
gave  them  to  his  wife,  to  be  by  her  kept  in  her  possession  and 
after  his  death  delivered  to  his  daughters,  the  evident  purpose 
was  to  make  a  good  delivery,  and  it  was  his  purpose  to  lose 
dominion  over  the  deeds,  and  put  them  in  possession  of  his 
wife.  And  the  subsequent  conduct  of  both  parties  in  regard 
to  the  deeds  bears  this  out,  for  the  wife  always  kept  them  in  her 
own  papers.  The  expression  ** until  he  was  done  w^th  them'' 
is  not  very  definite,  and  not  of  controlling  importance ;  standing; 
alone  it  has  no  certain  meaning,  but  taken  in  connection  with 
the  whole  subject-matter,  it  probably  means  after  his  death. 

Judgment  affirmed. 

C.  L.  Hopping  and  W.  A.  Hicks,  for  plaintiff  in  error. 

F,  M.  Coppock  and  S.  B,  Haynmel,  for  defendant  in  error. 
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CANCELLATION  OF  OIL  LEASES. 

[Circuit  Court  of  Wood  County.] 

George  Zeller  y.  G.  M.  Book  et  Aii. 

Decided,  April  29,  1905. 

Oil  and  Oas — Lease  to  Run  as  Long  03  Oil  or  Qas  are  Found  in  Paying 
Quantitiea — Wells  Become  of  Little  Value — Action  to  Terminate 
Lease. 

1.  Failure  to  drill  additional  wells  is  not  ground  for  terminating  a 

lease  tor  oil  and  gas  lands,  where  it  has  been  satisfactorily  shown 
that  the  territory  is  light  and  the  production  would  not  warrant 
the  sinking  of  more  wells. 

2.  As  to  wells  already  in  existence,  on  land  under  lease  so  long  a^ 

oil  or  gas  shall  be  found  in  paying  quantities,  it  is  for  the  lessee 
to  say  whether  the  production  will  warrant  their  further  oper- 
ation; and  the  fact  that  for  reasons  which  seem  to  be  sufficient, 
he  has  failed  to  pump  t;he  wells  for  some  time,  is  not  ground  for 
the  cancellation  of  the  lease,  if  in  his  Judgment  he  can  still  make 
some  profit  from  the  operation  of  the  wells. 

Haynes,  J.  (orally) ;  Parker,  J.,  concurs;  IIitll,  J.,  not  sit- 
ting. 

This  case  comes  into  this  court  by  appeal  and  is  an  action 
that  was  brought  in  the  court  of  common  pleas  for  the  purpose 
of  declaring  a  certain  oil  lease  terminated,  and  to  have  the  same 
canceled.  I  shall  state  the  case  very  briefly.  There  was  an  oil 
lease  made  upon  this  land  some  time  in  1893,  and  there  were  three 
wells  drilled  on  the  property,  which  have  been  operated  most 
of  the  time  from  that  date  forward. 

The  lease  had  passed  through  several  hands, .  the  land  has 
been  sold,  and  finally  on  November  22,  1901,  the  plaintiff  bought 
the  property.  On  January  27,  1902,  he  commenced  this  action. 
The  terms  of  the  lease  run  for  five  years  from  the  date  thereof, 
or  as  long  as  oil  or  gas  shall  be  found  in  paying  quantities.  The 
plaintiff  in  his  petition  claims  that  the  wells  have  ceased  to  be 
paying  wells,  and  claim  that  they  have  been  left  to  stand  idle 
and  unoperated  for  some  time,  and  claims  for  these  reasons 
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that  the  lease  should  be  declared  ended  and  canceled,  and  that 
the  defendants  should  be  required  to  remove  their  material  from 
the  premises,  and  the  lease  canceled  of  record.  The  plaintiff 
at  the  time  he  purchased  this  land  took  it  subject  to  this  lease, 
and  as  will  be  seen,  he  was  in  possession  but  a  few  days  before 
he  commenced  to  take  steps  to  lay  the  foundation  for  this  ac- 
tion, and  to  bring  the  action. 

It  appears  from  the  testimony  that  the  wells  were  not  very 
productive.  In  common  with  a  great  deal  of  the  territory  in 
this  section  of  the  country,  they  have  ceased  to  be  large  produc- 
ing wells,  if  they  were  run.  The  whole  territory  in  this  imme- 
diate vicinity  is  rather  poor  for  the  production  of  oil — light 
territory  it  is  termed.  Nevertheless  these  wells  have  })een  drilled 
and  money  has  been  expended,  and  the  defendant,  Book,  has 
come  into  the  possession  of  the  lease;  he  owns  the  wells  and 
ecpiipment  and  he  has  endeavored  to  make  some  money  out  of 
them.;  endeavored  to  make  his  living,  perhaps,  out  of  them. 
The  improvements  in  regard  to  the  operation  and  management 
of  the  wells  are  such  that  they  can  be  run  at  very  little  expense, 
and  we  find  in  regard  to  them  that  they  will  yield  some  profit — 
not  a  large  profit,  but  some. 

The  plaintiff  comes  into  a  court  of  equity  and  asks  that  this 
lease  be  terminated;  that  the  property  is  very  poor  paying 
territory  and  there  is  no  probability  of  oil  being  found  there. 
The  plaintiff  offers  no  testimony  whatever  that  there  is  any 
probability  that  it  is  paying  territory;  that  wells  ought  to  be 
found  upon  the  territory;  in  other  words,  the  whole  drift  of 
the  testimony  is  that  the  territory  is  poor  and  that  the  wells, 
if  producing,  would  be  very  light,  and  that  a  prudent  man 
would  not  be  warranted  in  drilling  a  well  with  the  expectation 
of  ever  getting  his  money  back,  so  that,  so  far  as  the  outcome 
is  concerned,  the  plaintiff  is  suffering  no  injury  so  far  as  we  can 
see.  So  far  as  the  defendant  is  concerned,  he  seems  to  be  try- 
ing to  make  his  living  out  of  the  lease,  and  we  think  it  would  be 
manifestly  unjust  to  deprive  him  of  this  property  if  he  is  ablp 
to  produce  oil  enough  to  pay  him  for  the  expenses  and  make 
him  some  little  profit,  or  at  least  furnish  him  with  the  means  of 
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a  livelihood.  We  are  of  the  opinion  that  it  is  unnecessary  to  show 
that  he  can  expect  to  get  back  the  cost  of  drilling  a  well.  His 
profit  from  what  little  he  could  get  out  of  the  material  used  in 
pumping  would  simply  be  salvage  and  Avould  produce  very  little 
in  the  market,  and  it  seems  too  a  necessity  that  he  should  go 
forward  and  pump  his  wells  so  long  as  he  can  do  so  if  it  pays 
him  anything  like  a  reasonable  return. 

It  seems  to  us  that  a  court  of  equity  ought  not  to  interfere 
with  it  unless  it  is  necessary  to  do  so.  He  is  operating  upon  his 
own  judgment  of  what  he  deepis  best  and  authorities  are  cited, 
especially  a  case  in  194  Pa.  St.,  243,  indicating  that  it  is  the 
option  of  the  lessee  himself  to  decide  whether  he  will  proceed, 
or  how  long  he  will  proceed.  It  is  presumed,  of  course,  that 
he  will  operate  in  his  own  interest,  and  so  long  as  he  is  acting  in 
good  faith  and  making  an  effort  to  get  some  production  out  of 
the  well,  he  has  a  right  to  go  forward  and  decide  for  himself. 
This  right  of  the  lessee  to  exercise  his  own  judgment  seems  to  be 
authorized  in  the  cases  cited  to  us.  We  think  that  view  is  right 
and  just  in  the  natural  outlook  of  the  case,  and  we  hold,  there- 
fore, that  so  far  as  this  man  is  operating  in  good  faith,  it  would 
be  unjust  to  disturb  him  and  compel  him  to  give  up  what  he  has 
in  the  lease — to  take  out  his  casing  and  material  and  sell  it. 
It  will  be  time  enough  to  do  that  after  he  ceases  to  operate  the 
lease.  We  do  not  think  equity  would  require  that  this  lease 
should  be  canceled  so  long  as  he  is  acting  in  good  faith,  and  we 
think  in  this  case  he  is. 

It  is  said  that  there  has  been  an  omission  for  some  time  to 
operate.  The  testimony  of  the  defendant  shows  that  he  has 
been  in  a  condition  physically  for  some  time  where  he  could 
not  carry  forward  the  work.  He  gives  what  we  deem  good  and 
fair  reasons  for  allowing  the  wells  to  remain  idle  that  are  now 
on  the  lease.  There  was  a  storm  and  the  derricks  were  blown 
down — a  very  heavy  storm ;  and  while  in  this  situatipn  the  der- 
ricks were  burned,  and  the  man  seems  to  have  had  one  trouble 
upon  another,  and  yet  he  has  been  fighting  along  against  these 
difficulties  and  doing  the  best  he  can  under  the  circumstances, 
and  we  think  the  court  ought  to  permit  him  to  hold  the  premises 
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and  continue  to  operate  the  wells,  so  long  as  he  in  his  judgment 
thinks  it  profitable,  and  without  further  discussion  we  hold  that 
the  petition  should  be  dismissed  and  judgment  awarded  the  de- 
fendant for  his  costs  in  the  case. 

Jesse  Stevens,  for  plaintiff. 

James  O,  Troup,  for  defendant. 


USAGE  IN  TH£  STE£L  STRUCUTRAL  BUSINESS. 

[Circuit  Court  of  Hamilton  County.] 

The  Commercial  Tribune  Building  Company  v.  The 
PoTTHOPP  &   Frey   Iron   Company. 

Decided,  February  17,  190G. 

Building  Contracts — Weights  of  Structural  Steel — Custom  and  Usage 
as  to— No  Deduction  for  Rivet  Holes  and  Cuttings  in  Making 
Parts  Fit. 

An  iron  company  contracted  with  a  building  company  for  the  con- 
struction of  a  steel  building,  the  steel  to  be  paid  for  by  the  ton. 
At  the  final  settlement  the  building  company  claimed  a  deduction 
on  account  of  holes  punched  for  rivets  and  the  cuttings  made  in 
shaping  the  steel  to  the  difiFerent  parts.  It  was  admitted  that  by 
usage  and  custom  the  amount  of  material  used  in  the  building 
was  properly  ascertained  by  computations  from  the  "Carnegie 
tables,"  and  not  by  actually  weighing  it;  and  the  evidence  clearly 
established  that  it  is  also  the  custom  in  the  steel  structural  busi- 
ness to  make  these  calculations  without  reference  to  rivet  holes 
and  cuttings  in  making  the  parts  fit.  Held:  The  iron  company  can 
not  be  required  to  make  the  deductions  claimed. 

Swing,  J. ;  Jelke,  P.  J.,  and  Gifpen,  J.,  concur. 

The  Potthoff  &  Frey  Iron  Company  brought  an  action  in  the 
court  of  common  pleas  against  the  Commercial  Tribune  Build- 
ing Company  for  the  balance  due  on  a  contract  for  the  erection 
of  a  certain  steel  or  iron  building  in  the  city  of  Cincinnati. 
Judgment  was  rendered  in  that  court  for  the  plaintiff.  The 
Commercial  Tribune  Building  Company  brings  this  action  into 
this  court  on  error  to  reverse  said  judgment. 


CIECXJIT   COXJBT   REPOBTS— NEW   SBBIES.       438 


19()5-6.J  Hamilton  County. 


The  rights  of  the  parties  here  depend  mainly  on  what  con- 
struction the  court  gives  to  the  contract  in  controversy.  The 
contract  in  question  had  its  inception  in  the  following  pro- 
posal : 

*X'iNCiNNATi,  Ohio,  July  2d,  1901. 
'*The  Commercial  Tribune  Buh^ding  Company,  City. 

''Gentlemen — We  propose  to  furnish  and  erect  the  iron  work 
for  your  proposed  new  building,  to  be  erected  on  the  north  side 
of  Government  Place,  between  Main  &  Walnut  streets,  this  city, 
as  per  specifications  and  classifications  as  prepared  by  Bert. 
Baldwin  &  Co.,  at  the  price  per  ton  named  on  the  bid  form. 

*' Hoping  to  be  awarded  this  contract,  we  are,  yours  respect- 
fully, 

The  Potthopf  &  Frey  Iron  Co., 
**per  W.  F.  Potthoff,  President.^ ^ 

The  said  company  replied  to  this  as  follows: 

'  **  Cincinnati,  Ohio,  July  3,  1901. 

*'The  Potthoff  &  Frey  Iron  Co.,  Citv. 

''Gentlemen — The  undersigned  has  decided  to  award  to  your 
company  the  contract  for  the  steel  structure  for  the  Commercial 
Tribune  Building,  and  direct  you  to  prepare  the  necessary  strair* 
diagrams;  make  modifications  in  the  design  and  construction 
that  will  be  acceptable  to  and  approved  by  your  engineer ;  after 
which  you  are  to  make  a  carefully  itemized  estimate  as  to  the 
weight  of  different  class  of  materials  recpiired  in  the  structure 
and  figure  out  a  **lump  bid**  based  upon  the  prices  per  pound 
according  to  your  proposition  of  July  2d,  1901,  which  estimate 
will  be  checked  over  and  approved  by  the  company's  engineer 
before  the  final  contract  is  prepared  and  signed. 

**The  Commercial  Tribune  Building  Co., 

per  Joseph  C.  Butler.  Mngr/* 

These  are  all  the  matters  pertaining  to  this  contract  that  need 
be  set  out  here  in  order  to  determine  the  questions  arising 
on  this  record. 

The  principal  question  in  dispute  depends  on  how  the  weight 
of  the  iron  shall  be  computed.  It  is  contended  by  defendant  in 
error  that  the  gross  weight  of  the  iron  as  determined  by  the 
tables  used  in  the  iron  and  steel  business  shall  govern  without 
any  deductions  for  holes  punched  out  for  rivets  and  cuttings  made 
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to  adjust  the  different  parts.  On  the  contrary,  the  plaintiff  in 
error  contends  that  under  this  contract  it  is  only  bound  to  pay 
the  net  weight  of  the  iron  after  it  is  placed  in  the  building, 
and  that  the  terms  of  the  contract  are  explicit  upon  this  point. 

The  plaintiff  below,  over  the  objection  of  the  defendant,  was 
permitted  to  introduce  evidence  tending  to  prove  that  ever  since 
steel  structural  buildings  have  been  erected  in  this  country, 
the  usage  among  all  persons  engaged  in  this  business  is  to  com- 
pute the  weight  of  the  steel  not  by  actual  weight,  but  by 
measurements  according  to  the  ** Carnegie  Tables"  as  it  co%es 
from  the  mill,  and  that  no  deduction  is  made  for  the  holes 
punched  out  and  the  cuttings  made  in  shaping  the  steel  to  fit  the 
different  parts.  The  plaintiff  in  error  claims  that  this  was 
partially  erroneous.  It  does  not  claim  that  the  usage  as  to 
eomputating  by  measurement  by  the  tables  instead  of  actual 
weight  was  not  correct,  but  only  that  deduction  should  be  al- 
lowed for  the  steel  punched  out  when  the  holes  are  made,  and 
when  pieces  are  cut  off  in  the  adjustment  of  the  parts. 

The  object  in  the  construction  of  all  written  instruments 
is  to  arrive  at  the  intention  of  the  parties,  and  when  this  is 
ascertained,  the  court  must  give  it  effect,  unless  restrained  by 
law.  The  difficulty  generally  arises  in  knowing  what  effect  to 
give  to  the  language  used.  In  arriving  at  this  knowledge,  the 
court  may  always  take  into  consideration  the  circumstances  su 
rounding  the  parties  at  the  time.  This  is  necessary  to  undt.  • 
stand  in  what  sense  the  parties  used  the  words  contained  in  t\*  > 
instrument;  for  this  reason  usage  or  custom,  where  it  is  shou> 
to  exist  in  any  particular  business  or  trade,  is  permitted  to  be 
given  in  evidence. 

There  is  a  great  mass  of  law  to  be  found  in  the  text-books 
and  adjudicated  cases  relating  to  this  question,  but  I  deem  it 
necessary  to  cite  only  one  authority  which  it  seems  to  me  states 
the  principle  very  clearly.  It  is  found  in  the  opinion  by  Lord 
Campbell  in  the  case  of  Ilumfrcy  v.  Dale,  7th  Ellis  &  Black- 
burn's Reports,  pa^e  274.  In  speaking  of  the  question  then  be- 
fore the  court,  he  says: 

**  Whether  this  evidence  be  treated  as  explaining  the  language 
used,  or  adding  a  tacitly  implied  incident  to  the  contract  be* 
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yond  those  which  are  expressed,  is  not  material.  In  either  point 
of  view,  it  wnll  be  admissible  unless  it  labors  under  the  ob- 
jection of  introducing  something  repugnant  to  or  inconsistent 
with  the  tenor  of  the  written  instrument.  And,  upon  con- 
sideration of  the  sense  in  which  that  objection  must  be  understood 
with  reference  to  this  question,  we  think  it  does  not. 

*'In  a  certain  sense  every  material  incident  which  is  added 
to  a  written  contract  varies  it,  makes  it  different  from  what  it 
appeared  to  be,  and  so  far  is  inconsistent  with  it.  If,  by  the  side 
of  the  written  contract  without,  vou  write  the  same  contract  with 
the  added  incident,  the  two  would  seem  to  import  different 
obligations.  To  take  a  familiar  instance  by  way  of  illustration : 
on  the  face  of  a  bill  of  exchange  at  three  months  after  date  the 
acceptor  would  be  taken  to  bind  himself  to  the  payment  pre- 
cisely at  the  end  of  the  three  months;  but,  by  the  custom,  he  is 
only  bound  to  do  so  at  the  end  of  the  days  of  grace,  which  vary, 
according  to  the  country  in  which  the  bill  is  made  payable,  from 
three  up  to  fifteen.  The  truth  is  that  the  principle  on  which 
the  evidence  is  admissible  is  that  the  parties  have  not  set  down 
on  paper  the  whole  of  their  contract  in  all  its  terms,  but  those 
only  which  were  necessary  to  be  determined  in  the  particular 
case  by  specific  agreement,  and  which  of  course  might  vary  in- 
finitely, leaving  to  implication  and  tacit  understanding  all  those 
general  and  unvarying  incidents  which  a  uniform  usage  would 
annex,  and  according  to  which  they  must  in  reason  be  under- 
stood to  contract,  unless  they  expressly  exclude  them.  To  fall 
within  the  exception  therefore,  of  repugnancy,  the  incident  must 
be  such  as  if  expressed  in  the  written  eontract,  would  make  it 
insensible  or  inconsistent." 

The  use  of  the  word  **ton*'  in  this  contract  is  certainly  in- 
definite. Its  primary  meaning  is  no  doubt  weight  in  pounds, 
but  the  word  **ton"  varies  according  to  the  business  in  which 
it  is  used — it  is  not  alone  fixed  and  definite.  There  are  three 
different  kinds  of  tons:  long  ton,  2240  lbs.;  a  short  ton,  2000 
lbs. ;  and  metric  ton,  2204.06  lbs.  Which  of  these  does  the  word 
'*ton''  mean  in  this  instrument?  The  instrument  should  not 
be  held  void  for  uncertainty,  for  it  is  easily  made  certain  by 
ascertaining  the  meaning  of  the  word  according  to  the  usage 
in  the  steel  structural  business.  Then  again,  as  said,  supra,  the 
primary  meaning  probably  would  imply  that  the  steel  or  iron 
was  to  be  weighed.  How  can  weight  be  ascertained  except  by 
weighing?    And  yet  both  sides  agree  that  in  ascertaining  what- 
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ever  is  the  proper  weight  to  be  ascertained  in  this  case,  the  iron 
is  not  to  be  actually  weighed,  but  is  to  be  found  from  measure- 
ments and  tables,  and  this,  too,  is  by  reference  to  the  usage  pre- 
vailing in  the  iron  or  steel  structural  busines.  If  it  is  permis- 
sible in  order  to  show  how  many  pounds  compose  a  *'ton,"  and 
to  show  that  the  iron  is  never  weighed  but  estimated  by  tables 
and  measurements  according  to  the  usage  in  the  iron  business, 
we  see  no  objection  to  showing  by  usage  in  the  same  businesss 
whether  a  deduction  is  made  for  the  holes  punched  out  and  the 
parts  chipped  off.  The  evidence  clearly  established  the  ex- 
istence of  the  usage,  and  that  it  is  reasonable  there  can  be  no 
question.  Furthermore,  if  any  doubt  existed  as  to  the  under- 
standing of  the  parties,  great  weight  is  properly  attached*  to  the 
construction  of  the  contract  given  to  it  by  both  parties  during  the 
construction  of  the  building.  There  were  no  less  than  twelve 
preliminary  estimates  made  by  the  defendant  company  by  its 
engineer,  upon  which  large  payments  were  made,  and  all  of 
them  in  accord  with  the  contention  of  the  plaintiff,  and  the 
thirteenth  and  final  estimate  was  made  by  the  company's  en- 
gineer  on  the  same  basis  of  calculation.  The  company,  however, 
refused  payment  on  this,  and  under  its  direction  another  esti- 
mate was  made  on  the  basis  of  calculation  made  by  it. 

We  see  no  error  in  the  charge  of  the  court.  The  question  of 
usage  was  properly  stated  by  the  court  in  our  judgment,  and  the 
contention  made  by  the  plaintiff  in  error  was  not  correct  as  to 
the  character  of  proof  necessary  to  establish  usage. 

Judgment  affirmed. 

Mallon  &  Vordenberg,  for  plaintiff  in  error. 

Fred  Hertenstein  and  Roettinger  &  Gorman,  contra. 
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NEGLIGENCE  AT  A  RAILROAD  CROSSING. 

[Circuit  Court  of  Hamilton  County.] 

The  Baltimore  &  Ohio  Southwestern  Railway  Company  v. 

Amelia  Moloney,  Administratrix. 

Decided,  February  3.  1906. 

Negligence — Accident  at  Railroad  Crossing — Charge  of  Court — Special 
Interrogatories — Proximate  Cause — Burden  of  Proof — Ground  for 
Submitting  Case  to  Jury. 

1.  The  fact  that  one  about  to  drive  over  a  railroad  track  looks  each 

way  and  then  starts  his  horse  on  a  trot  is  not  conclusive  proof 
that  he  saw  an  approaching  train.  Such  action  is  ordinarily  that 
of  a  prudent  man  who  desires  to  avoid  any  possible  risk  In  a 
place  well-known  to  be  dangerous. 

2.  A  charge  of  court  is  erroneous  which  makes  it  incumbent  upon  a 

railroad  company  to  regulate  the  speed  of  its  trains  at  a  given 
crossing  with  due  regard  to  "all  the  circumstances  surrounding 
the  place  and  affecting  the  traveling  public,"  where  testimony  has 
been  introduced  tending  to  show  that  the  view  was  to  some  extent 
obstructed  by.  trees,  weeds,  etc.,  not  on  the  company's  right  of  way. 

3.  Inasmuch  as  the  manner  of  giving  notice  of  the  approach  of  a  train 

is  prescribed  by  statute,  it  is  erroneous  to  charge  that  such  notice 
**must  be  given  so  that  one  approaching  [the  crossing]  could  pro- 
tect himself  from  injury." 

4.  The  refusal  to  submit  special  interrogatories  to  the  Jury,  where  the 

request  did  not  contain  the  condition  that  the  interrogatories  be 
answered  in  case  of  the  return  of  a  general  verdict,  is  not  error. 

GiFFEN,  J. ;  Jelke,  P.  J.,  and  Swing,  J.,  concur. 

The  original  action  was  commenced  by  Amelia  Moloney,  as 
administratrix  of  the  estate  of  Timothy  Moloney,  deceased, 
against  the  defendant  railway  company,  to  recover  for  the 
death  of  Timothy  Moloney,  occasioned  by  alleged  negligence  of 
the  railway  company  in  managing  one  of  its  trains  at  the  For- 
est avenue  crossing  in  the  village  of  Norwood. 

The  railway  at  this  crossing  consists  of  two  main  tracks, 
known  as  the  east  and  west  bound,  and  a  side-track  ending 
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about  141  feet  east  of  the  middle  line  of  Forest  avenue,  and 
lying  south  of  the  east  bound  main.  At  the  time  of  the 
accident  there  were  two  coal  cars  loaded  with  coal  at  or  near 
the  end  of  the  side-track.  The  office  of  the  coal  dealer  which 
obstructed  the  view  of  the  track  to  some  extent  was  situatetl 
104  feet  east  of  the  middle  line  of  Forest  avenue,  and  thirty- 
three  and  five-tenths  feet  south  of  the  middle  line  of  the  east 
bound  main. 

The  decedent,  at  the  time  of  the  accident,  was  driving  a  horse 
in  an  ordinary  spring  wagon  for  the  delivery  of  meat,  in  a 
northerly  direction.  The  evidence  tended  to  prove  that  the 
railway  company,  tlirough  its  servants,  failed  to  give  warning 
of  the  approach  of  the  train,  either  by  blowing  a  whistle  or 
ringing  a  bell.  It  also  tended  to  prove  that  when  the  fore 
feet  of  the  horse  were  between  the  rails  of  the  east  bound  main 
track,  the  driver  looked  toward  the  east  and  west,  or  as  one 
witness  said  **up  and  down  the  track,''  and  then  suddenly 
whipped  his  horse  into  a  trot,  and  that  the  engine  struck  the 
wagon  between  the  fore  and  hind  wheels. 

The  first  alleged  error  is  the  overruling  of  the  motion  to 
arrest  the  evidence  from  the  jury,  and  render,  a  judgment  for 
the  defendant. 

While  there  is  some  conflict  of  testimony  as  to  when  the  de- 
cedent could  first  see  down  the  track  in  the  direction  from 
which  the  train  was  coming,  the  chief  contention  of  counsel  for 
plaintiff  in  error  is  that  having  looked  towards  east,  the 
direction  from  which  the  train  was  coming,  and  then  suddenly 
whipping  his  Jiorse,  he  must  have  seen  the  train  and  was,  there- 
fore, negligent  in  trying  to  cross  over  the  track.  It  is  perhaps 
a  strong  circumstance  tending  to  support  the  theory  of  coun- 
sel, but  on  the  other  hand  it  is  by  no  means  uncommon  to  see 
a  prudent  person,  when  about  to  cross  a  railroad  track,  look 
up  and  down  the  same,  and  although  no  train  is  in  sight,  sud- 
denly urge  the  horse  into  a  trot  manifestly  for  the  purpose  of 
avoiding  any  possible  risk  in  a  place  well  known  to  be  dangerous. 
It  is  not  unlike  that  care  which  forbids  one  to  point  an  un- 
loaded gun  at  another  lest  it  might,  without  his  knowledge,  be 
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loaded.  Unless,  therefore,  the  court  could  be  certain  that  the 
decedent  saw  the  train  approaching  from  such  a  distance  as 
would  prevent  an  ordinarily  prudent  man  from  attempting  to 
cross,  it  was  justified,  and  we  think  rightly  in  this  case,  in 
submitting  the  question  to  the  jury. 

Without  reviewing  all  the  testimony  contained  in  the  vol- 
uminous bill  of  exceptions,  it  is  sufficient  to  say  that  there  is 
no  error  in  overruling  the  motion  for  a  new  trial  upon  the 
ground  that  the  verdict  was  not  sustained  by  sufficient  evidence. 

Numerous  objections  are  made  to  the  general  charge;  the 
first  one  being  as  follows : 

'*The  burden  of  proof  is  upon  the  defendant  to  show  that, 
if  it  was  negligent,  that  Moloney  was  also  negligent,  and 
negligence  which  contributed  directly  to  the  accident.'' 

This  charge,  without  any  qualification  as  to  the  burden  of 
proving  contributory  negligence,  would  be  erroneous,  but  nt 
the  request  of  the  defendant,  the  court  gave  the  following  special 
charge : 

'*I  charge  that  the  plaintiff,  before  she  can  recover  in  this 
action,  must  have  proved  by  a  preponderance  of  the  evidence, 
the  material  allegations  of  the  petition,  showing  the  following 
facts : 

**  First.  That  there  was  no  want  of  ordinary  care  contribu- 
ting to  the  accident. 

**  Second.  That  the  injury  to  decedent  resulted  solely  from 
the  want  of  ordinary  care  on  the  part  of  th'e  defendant." 

In  this  instruction,  the  burden  is  placed  upon  the  plaintiif 
of  not  only  removing  any  presumption  of  negligence  that  might 
arise  from  her  own  testimony,  but  of  proving  in  the  first  in- 
stance no  want  of  ordinary  care  on  the  part  of  the  decedent 
contributing  to  the  accident,  and  having  done  this  as  the  instruc- 
tion required — if  the  jury  so  found — the  burden  of  proving 
contributory  negligence  would  rest  upon  the  defendant. 

The  next  paragraph  objected  to   is  as  follows: 

**'You  will  find  that  we  use  *  proximate  cause'  in  our  charge. 
Proximate  cause  means  that  cause  without  the  existence  of 
which  the  injury  would  pot  have  be^n  sustained." 
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Proximate  cause  has  been  variously  defined.  In  21  Eng. 
Encyc.  of  Law,  485,  it  is  given  as  follows: 

**The  proximate  cause,  in  the  law  of  negligence,  is  such  a 
cause  as  operates  to  produce  particular  consequences,  without 
the  intervention  of  any  independent,  unforseen  cause  without 
which  the  injuries  would  not  have  occurred." 

Also  note  on  the  same  page  the  following: 

**  Proximate  cause  of  an  injury  has  been  said  to  be  the  last 
negligent  act  contributing  thereto,  and  without  which  such  in- 
jury would  not  have  resulted.*'  Schwartz  v.  ShuU,  45  W,  Va., 
405. 

The  definition  complained  of  is,  therefore,  not  accurate,  but 
taken  in  connection  with  other  parts  of  the  charge,  we  think 
the  jury  were  not  mislead  by  it. 

The  following  is  also  objected  to: 

**The  right  of  the  railroad  company  to  enjoy  the  use  of  its 
railroad  at  this  crossing  of  Forest  avenue,  and  the  right  of 
Moloney  to  use  Forest  avenue  were  co-ordinate  and  equal." 

This  is  almost  the  identical  language  of  the  third  proposition 
of  the  syllabus  in  the  case  of  The  Pittsburg,  Ft.  Wayne  A 
Chicago  Railway  Company  v.  Maurer,  21  O.  S.,  421,  and  is 
not  overruled,  either  expressly  or  by  implication,  in  the  case 
of  Railroad  Company  v.  Kistler,  66th  0.  S.,  326. 

The  next  paragraph  of  the  charge  objected  to  is  as  follows : 

**The  railroad  company  had  the  right  to  run  the  train  at  the 
time  and  place  of  this  collision  at  any  speed  consistent  with 
the  safety  which  was  necessary  in  the  conduct  of  its  business 
in  the  usual  and  ordinary  manner;  taking  into  consideration, 
however,  all  the  circumstances  surrounding  that  crossing  af- 
fecting the  traveling  public,  and  having  due  regard  for  the 
safety  of  the  public  using  the  crossing.*' 

The  charge  is  identical — except  as  to  the  parties — with  the 
charge  considered  in  the  Kistler  case,  at  page  341,  where  it  is 
said: 
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''From  what  has  already  been  said  as  to  the  speed  of  trains, 
it  will  readily  be  seen  that  the  latter  part  of  this  charge,  all 
after  the  word  *  manner, '  is  erroneous. ' ' 

The  charge  in  that  case  related  to  a  crossing  in  the  country, 
whereaa  in  this  case  the  crossing  is  in  a  village  and  was  fre- 
quently used  by  the  public.  The  rule  regulating  the  speed  of 
railroad  trains  in  open  country  would  be  neither  proper  nor 
safe  when  applied  to  trains  running  through  a  City  or  town. 

The  phas^  of  that  paragraph  **all  the  circumstances  sur- 
rounding that  crossing,"  would  include  the  trees,  which  ac- 
cording to  the  testimony  to  some  extent  obstructed  the  view, 
and,  therefore,  brought  it  within  the  rule  stated  in  the  seventh 
paragraph  of  the  syllabus  in  the  Kistler  case,  which  is  as  fol- 
lows : 


• 


**As  a  railroad  company  has  no  control  over  the  trees,  weeds, 
brush,  shrubbery  and  the  like,  not  on  its  right  of  way,  it  is  not 
required  to  take  such  things  into  consideration  when  approach- 
ing a  crossing.** 

» 

The  following  paragraphs  in  the  general  charge  are  also  ob- 
jected to : 

**The  law  puts  upon  the  Railroad  Commissioner  of  Ohio  the 
duty  of  determining  the  necessity  of  establishing  a  flagman  or 
safety  gates  and  automatic  bells  upon  any  particular  street 
crossing  of  a  railroad,  but  the  absence  of  safety  gates  or  flagmen 
or  automatic  bells  at  this  crossing  when  the  accident  occurred, 
is  of  itself  no  evidence  of  negligence  upon  the  part  of  the  rail- 
road company. 

'*  Unless  you  find,  gentlemen  of  the  jury,  from  the  evidence 
that  at  the  time  of  the  accident,  because  of  the  special  circum- 
stances existing  in  this  crossing,  or  that  the  railroad  company,  by 
reason  of  a  number  of  trains  or  speed  it  ran  the  trains  across 
Forest  avenue,  its  number  of  tracks,  or  having  cars  standing?  on 
the  side-track  near  such  crossing,  that  this  was  a  crossing  much 
used  at  this  time  and  necessarily  frequently  presenting  a  point 
of  danger,  that  owing  to  the  near  situation  of  buildings,  fences, 
trees,  or  other  obstructions  which  afforded  less  than  ordinary 
opportunity  for  the  seeing  of  an  approaching  train,  and  other 
like  circumstances  of  a  special  nature,  that  acting  with  reasona- 
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ble  care  and  prudence  it  was  reasonable  that  the  railroad  com- 
pany should  provide  special  safeguards  to  persons  using  the 
crossing  in  a  prudent  and  cautious  manner  commensurate  with 
the  danger  of  the  locality.  The  law  authorizes  you  to  infer 
negligence  on  the  part  of  the  railroad  company  for  any  failure 
to  adopt  such  safeguards  as  would  have  given  warning,  if  you 
find  that  the  situation  of  the  crossing  at  the  time  of  the  acci- 
dent required  them,  and  of  this  you  are  the  judge.'' 

Without  considering  the  several  reasons  assigned  by  counsel 
why  this  charge  is  erroneous,  it  is  sufficient  to  say  that  there 
is  no  allegation  in  the  petition  of  negligence  by  reason  of  the 
failure  to  maintain  safety  gates  or  a  watchman  at  the  crossing. 
It  is  true  that  the  plaintiff  avers  in  her  petition  that  the  defend- 
ant did  not  maintain  or  operate  any  safety  gates,  nor  did  they 
have  stationed  at  said  point  a  watchman,  but  she  nowhere  allegos 
that  such  safeguards  were  negligently  omitted.  The  only  negli- 
gence charged  in  the  petition  is  the  careless  and  unskillful 
acts  of  defendant  and  its  servants  and  employes  in  managing 
and  moving  the  engine  and  cars. 

The  failure  to  provide  gates  or  a  watchman  was  a  fact  com- 
petent only  for  the  purpose  of  showing  negligence  in  the  opera- 
tion and  management  of  the  train.  The  Bait,  dt  Ohio  Southwest- 
em  Ky.  Co.  v.  Lockwood,  72  0.  S.,  586;  2d  paragraph  of  the 
syllabus  in  the  Kistler  case,  Q^  0.  S.,  326. 

The  next  paragraph  complained  of  is  as  follows: 

**So  if  you  find  that  the  train  hands  got  no  proper  look-out 
and  managed  the  train  without  due  caution  and  reasonable 
care,  you  will  be  authorized  to  infer  negligence  on  the  part  of 
the  company  as  one  of  the  facts  established  in  the  case.*' 

This  charge  was  approved  in  the  case  of  Grand  Trunk  Rail- 
way Company  v.  Ives,  144  U.  S.,  492.  It  is  claimed,  however, 
that  it  is  in  conflict  with  the  language  used  in  the  Kistler  case, 
at  page  336,  but  the  charge  itself  is  not  given  in  that  cas'?, 
but  was  evidently  confined  to  the  duty  of  the  train  hands  in 
keeping  a  proper  look-out,  whereas  in  this  case,  it  is  coupled 
with  the  additional  duty  as  to  managing  the  train  with  due 
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care.     It  is  unreasonable  to  suppose  that  this  charge  misled 
the  jury  to  believe  that  each  and  every  train  hand,  whether  in 
the  en^ne  or  baggage-car,  was  chargeable  with  the  same  duty. 
The  next  charge  complained  of  is  as  follows: 

**It  is  the  duty  of  the  defendant  company,  as  I  have  hereto- 
fore told  you,  by  proper  signals  such  as  blowing  a  whistle  and 
ringing  a  bell  in  such  manner  as  I  have  described,  as  wouM 
ordinarily  notify  a  person  approaching  the  crossing  that  the 
train  was  approaching  the  crossing ;  but  this  notice  must  be  given 
so  that  the  person  approaching  could  protect  himself  from  in- 
jury.'' 

The  latter  clause  in  this  charge  is  objectionable  for  it  is 
equivalent  to  saying  that  the  notice  must  be  given  in  such  man- 
ner that  the  person  approaching  could  protect  himself  from 
injury.  The  manner  of  giving  notice  is  prescribed  by  statute, 
and  when  given  in  accordance  therewith,  has  usually  been  found 
sufficient  to  protect  those  using  a  railroad  crossing,  with  ordi- 
nary care. 

The  court  further  charged  the  jury  as  follows: 

** Although  the  defendant's  negligence  may  have  been  the 
primary  cause  of  the  injury  complained  of,  yet  the  administra- 
trix can  not  recover  in  this  case  if  the  proximate  and  immediate 
cause  of  the  injury  can  be  traced  to  the  want  of  ordinary  care 
and  caution  on  the  part  of  the  deceased,  Moloney,  unless  it  be 
shown  that  the  defendant  railroad  company  might  by  the  ex- 
ercise of  reasonable  care  and  prudence  have  avoided  the  conse- 
quence of  the  injured  party's  negligence." 

It  is  manifest  from  the  testimony  that  if  the  engineer  and  fire- 
man were  keeping  a  look-out  that  one  or  both  of  them  must 
have  seen  the  decedent  some  time  before  reaching  the  crossing, 
and  that  a  very  slight  reduction  in  the  speed  of  the  train  would 
have  saved  him.  The  proviso  in  this  charge  does  not  embrace 
actual  knowledge  on  the  part  of  the  defendant  of  the  peril  of  the 
decedent  and  is  therefore  erroneous.  The  Erie  Railroad  Com- 
pany v.  McCormickf  69  0.  S.,  45. 

The  last  paragraph  complained  of  is : 

**  Examine  his  acts  and  doings  along  the  line  of  the  then  sit- 
uation, the  nature  and  character  of  the  crossing,  the  nature  and 
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difficulty  of  seeing  the  train  approaching,  the  time  of  day,  and 
the  probability  of  danger  of  passing  trains,  whether  there  was 
noise  or  confusion,  and  every  fact  and  circumstance  bearing  on 
the  case  to  influence  his  conduct  then  and  there  under  these 
circumstances." 

The  specific  objection  to  this  charge  by  counsel  for  plaintiff  in 
error  is  that  there  was  no  evidence  of  noise  or  confusion,  and 
that  there  was  no  other  train  due,  in  sight,  or  about  due.  The 
bill  of  exceptions  does  not  bear  out  counsel's  statement  as  to 
noise  or  train  about  due. 

Finally,  it  is  urged  that  the  court  erred  in  refusping  to 
submit  two  special  interrogatories  to  the  jury.  The  request  con- 
tained no  condition  that  the  questions  be  answered  in  case  a 
general  verdict  shall  be  rendered.  It  was  not  error,  therefore, 
to  refuse  to  submit  them  to  the  jury.  Oale  v.  Priddy,  66th 
0.  S.,  400. 

Judgment  reversed  for  error  in  the  charge  of  the  court,  and 
cause  remanded  for  a  new  trial. 

HarmoUf  Colston,  Ooldsmith  iSc  Hoadly,  for  plaintiff  in  error. 

Renner  &  Renner,  contra. 
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RKSPONSmDJTY  FOIL  CONDITION  OF  PERISHABLE  GOODS 

DELIVERED  IN  CAK  LOAD  LOTS. 

[Circuit  Court  of  Richland  County.] 

Fruit  Dispatch  Co.  v.  Henry  H.  Sturges.* 

Decided,  January,  1905. 

Contracts — For  Purchase  and  Sale  of  Ooods — Perishable  in  Character 
and  in  Car  Load  Lots^-Question  of  Proper  Performance  by  Seller 
for  Jury — Entries  Made  iii  Usual  Course  of  Business — Made  by 
One  not  a  Party  to  the  Suit  Admissible^  When, 

1.  A  contract  of  sale  for  the  delivery  of  perishable  goods  in  car  loads 

f.  o.  b.  shipping  point,  where  the  car  is  loaded  by  the  seller  and  not 
by  the  common  carrier,  requires  that  the  seller  shall  properly  load 
and  deliver  the  car  in  good  condition  to  the  railroad  company. 
There  the  responsibility  of  the  seller  ends;  but  if  he  should  fail 
in  any  particular  in  properly  loading  the  car  and  delivering  it  to 
the  railroad  company  in  proper  condition,  and  by  reason  of  such 
failure  the  goods  were  injured  or  destroyed  in  transit,  the  buyer 
is  not  bound  to  receive  the  same,  nor  does  the  property  in  the 
goods  pass  to  him  until  the  obligation  of  the  shipper  is  discharged 
with  reasonable  care  and  diligence. 

2.  The  law  of  such  contracts  requires  that  the  seller  shall  do  the  thing 

which  is  right  and  reasonable  for  the  protection  of  perishable 
property  to  be  delivered  f.  o.  b.  at  shipping  point,  and  the  question 
as  to  what  is  right  and  reasonable  Is  a  question  for  the  Jury,  and 
evidence  of  the  general  custom  of  the  trade  in  handling  such 
perishable  property  is  competent  for  the  purpose  of  showing  what 
is  reasonably  necessary  under  such  circumstances. 

3.  An  entry  or  memorandum  in  a  book,  or  in  any  other  form,  made  in 

the  usual  course  of  business  at  the  time  of  the  transaction,  by  a 
person  legitimately  connected  with  such  transaction,  not  a  party 
to  the  suit,  but  who  is  shown  to  have  had  means  of  knowledge  of 
the  fact  recorded  and  no  interest  in  misrepresenting  or  misstating 
the  facts,  is  admissible  in  evidence. 

Donahue,  J.;  Voorhees.  J.,  ami  McCarty,  J.,  cononr. 

Error  to  Richmond  Common  Pleas  Court. 
The  action  out  of  which  this  proceeding  in  error  arises  was 
brought  in  the  common  pleas  court  of  this  county  by  the  Fruit 

*Afflrmed  without  report.  Fruit  Dispatch  Co,  v.  Sturges,  73  Ohio 
State,  361. 
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Dispatch  Company  against  Henry  H.  Sturges,  to  recover  the 
contract  price  of  a  car  load  of  bananas,  shipped  from  Baltimore, 
Maryland,  to  the  defendant  at  Mansfield,  Ohio,  and  the  claim 
of  the  plaintiff  is  that  the  fruit  was  to  be  delivered  f.  o.  b., 
Baltimore,  Maryland,  and  that  the  same  was  so  delivered. 

The  defendant  admits  that  the  car  load  of  bananas  was 
shipped  to  him  by  the  plaintiff  at  the  time  alleged  in  the  peti- 
tion, and  that  the  contract  price  therefor  was  $560,  as  stated 
in  the  petition,  but  defendant  avers  that  the  plaintiff  wholly 
failed  and  grossly  neglected  to  adjust  the  ventilators  of  the  ear 
in  which  the  bananas  were  shipped;  failed  and  neglected  to 
set  the  air  traps  of  said  car  in  such  a  way  as  to  admit  a  proper 
ventilation;  failed  to  direct  the  railroad  company  over  whose 
line  the  car  was  shipped  with  reference  to  the  care  of  such  fruit 
in  the  transportation,  and  failed  to  notify  defendant  of  the 
time  and  place  of  shipment  and  of  the  carrier  by  whom  the 
shipment  was  made,  in  time  to  permit  the  defendant  to  take  prop- 
er precaution  to  protect  the  goods  upon  arrival;  that  the 
weather  was  unusually  warm  for  that  season  of  the  year  and  by 
reason  of  the  neglect  of  plaintiff  the  entire  car  of  fruit  was 
ruiriiJd  and  worthless  when  it  reached  Mansfield,  Ohio,  and  that 
the  defendant  therefore  refused  to  receive  the  same. 

There  are  but  two  questions  of  importance  in  this  case:  The 
first  is  as  to  the  duty  of  the  seller  under  the  circumstances 
above  detailed;  second,  as  to  the  admission  in  evidence  of  a 
memorandum  in  writing  made  at  the  time  of  the  transaction  by 
a  person  not  a  party  to  the  suit,  but  who  had  personal  knowl- 
edge of  the  facts  recorded. 

As  to  the  first  question,  this  court  holds  that  delivering 
perishable  goods  in  car  load  lots  f.  o.  b.  shipping  point,  means 
that  the  seller  is  charged  with  the  responsibility  of  properly 
loading  the  car  and  delivering  it  to  the  railroad  company  in 
proper  condition.  There  the  responsibility  of  the  shipper  ends, 
but  if  the  shipper  should  fail  in  any  particular  in  properly  loa.l- 
ing  said  car  and  delivering  it  to  the  railroad  company  in  right 
condition,  and  by  reason  of  which  failure  the  goods  are  injured 
and  destroyed  in  transit,  the  buyer  is  not  bound  to  receive  the 
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same,  nor  does  the  property  in  the  goods  pass  to  him  until  the 
obligation  of  the  shipper  is  discharged  with  reasonable  care  anJ 
diligence.     . 

In  this  particular  ease  the  shipper  took  charge  of  the  ca? 
and  loaded  it,  and  it  was  incumbent  upon  him  to  load  the 
bananas  properly  and  to  see  to  it  that  the  car  was  properly 
ventilated  for  the  safety  and  preservation  of  the  fruit,  witli 
regard  to  the  distance  it  had  to  travel  to  reach  its  destination. 

And  that  question  of  fact  as  to  whether  the  shipper  had 
properly  done  and  performed  all  and  singular  the  duties  re- 
quired of  him  with  reference  to  the  shipping  of  this  perishable 
fruit,  and  whether  or  not  he  had  notified  the  defendant  of  the 
shipment,  so  that  he  in  turn  might  give  it  prompt  attention 
upon  its  arrival  at  its  destination,  were  submitted  to  the  jury» 
under  proper,  full  and  fair  instruction,  and  the  jury  found  in 
favor  of  the  defendant,  and,  in  our  opinion,  the  evidence  sus- 
tains that  finding. 

The  law  of  contracts  of  sale  of  ordinary  goods  not  perishable, 
the  delivery  to  be  made  at  place  of  purchase,  does  not  and  can 
not  apply  to  such  a  case  as  this,  for  with  goods  of  that  charac- 
ter the  seller's  duty  would  be  fully  discharged  by  delivering  the 
goods  sold  to  the  common  carrier  in  good  condition,  and  no 
further  duty  or  care  would  be  required  of  him.  But,  with 
reference  to  perishable  goods,  the  rule,  of  necessity,  must  be 
different,  and  it  is  sometimes  entirely  controlled  by  the  cus- 
tom, if  there  is  an  established  custom,  in  reference  to  the  care 
and  handling  of  such  goods.  For  instance,  this  record  discloses 
that  it  is  sometimes  necessary  to  send  a  man  in  charge  of  fruit 
of  this  kind,  and  especially  is  this  true  when  there  is  a  large 
consignment  of  several  car  loads,  so  that  the  amount  to  be  pro- 
tected will  justify  the  expense. 

In  this  case,  the  plaintiff's  witnesses  say  that  the  consignment 
was  not  large  enough  to  justify  such  expense,  and,  therefore, 
knowing  that  no  man  would  be  in  charge  of  the  car  and  no 
person  would  have  authority  or  right  to  molest  it  or  change  its 
condition  from  the  time  it  left  Baltimore  until  it  reached  Mans- 
field, it  was  doubly  important  for  the  shipper  to  see  to  it  that 
the  cars  should  be  in  proper  condition  and  properly  ventilated 
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for  the  preservation  of  this  fruit  when  it  was'  delivered  to  the 
railroad  company  for  transportation. 

It  was  also  a  question  for  the  jury  to  determine  whether 
reasonable  care  in  that  behalf  would  require  that  the  shipper 
notify  the  consignee,  by  wire,  immediately  upon  making  such 
shipment,  so  that  he  might  be  prepared  to  take  due  precaution 
to  protect  the  fruit  upon  its  arrival.  In  truth,  the  whole  con- 
troversy on  this  point  is  more  a  question  of  fact  than  one  of  law. 
A  simple  statement  of  the  law  is,  that  the  seller  shall  do  that 
thing  which  is  right  and  reasonable  for  the  protection  of  per- 
ishable property  to  be  delivered  f .  o.  b.  at  shipping  point.  What 
these  duties  are  must  be  determined  from  the  nature  of  the 
goods  and  the  usual,  ordinary  and  customary  manner  of  pro- 
viding for  their  safety,  and  it  is  for  the  jury  to  say  upon  the 
whole  evidence  what  these  things  are  that  will  comply  with  the 
requirements  of  the  law,  and  whefher  or  not  the  shipper  has 
performed  them. 

Second,  it  is  claimed  that  the  introduction  of  the  book,  kept 
by  a  witness  named  Foster,  was  prejudicial  error. 

It  appears  from  the  evidence  that  this  was  a  memorandum 
in  writing  made  at  the  time  of  the  transaction  by  a  person 
legitimately  connected  with  such  transaction,  who  had  personal 
knowledge  of  what  was  therein  written,  although  he  is  not  a 
party  to  the  suit.  And  it  further  clearly  appearing  that  he 
could  have  had  no  interest  in  misrepresenting  or  misstating  the 
facts,  the  admission  of  this  evidence  was  not  prejudicial  error. 
Livingston  v.  Arnoux,  56  N.  Y.,  507,  518;  Abbott,  Trial  Ev., 
398. 

We  find  no  error  in  this  record  to  the  prejudice  of  plaintiff 
in  error,  and  the  judgment  of  the  common  pleas  court  is  affirmed 
with  costs,  and  the  cause  remanded  for  execution. 

Cummings,  McBride  &  Wolfe,  for  plaintiff  in  error. 

C.  H,  Workman,  for  defendant  in  error. 
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APPLICATION  OF  MONEY  PAID  BY  A  DEBTOR  WITHOUT 

DESIGNATION. 

[Circuit  Court^f  Hamilton  County.] 

Alice  V.  P.  Epply  v.  George  B.  Von  Phul  et  al. 

Decided,  March  3.  1906. 

Lien  Reserved  in  Deed — Presumption  as  to  Payments  Made  Without 
Designation — Applicaiion  of  Money  Otherwise  than  Debtor  In- 
tended— Receipts — Equita'ble  Consider  at  ion  f. 

1.  In  the  absence  of  equitable  considerations,  payments  made  by  a 

debtor  to  a  creditor  without  designating  their  application  should 
be  applied  to  the  only  debt  shown  to  exist 

2.  Where  the  debt  is  in  the  form  of  a  lien  reserved  in  a  deed,  and 

specific  application  was  made  by  the  parties  of  the  early  pay- 
ments to  the  extinguishment  of  the  lien,  subsequent  payments  in 
the  absence  of  circumstances  indicating  the  contrary  will  be  pre- 
sumed to  have  been  made  lor  the  same  purpose. 

Giffen,  J. ;  Jelke,  p.  J.,  and  Swing,  J.,  concur. 

The  plaintiff  in  this  case  claims  that  a  lien  for  $2,000,  reserved 
in  a  deed  for  real  estate  executed  and  delivered  in  the  year  1876, 
has  been  paid  in  full.  In  support  of  this  claim  she  offers  in 
evidence  certain  receipts  given  by  her  son,  Thomas  H.  Wood, 
the  owner  of  the  lien,  in  which  it  is  specified  that  the  payments 
were  made  upon  the  lien  in  question.  Other  receipts  are  offered 
in  evidence  in  which  no  application  is  made  of  the  payments 
thereby  evidenced.  These  latter  payments,  if  applied  to  the 
lien,  would  be  sufficient  to  satisfy  it  in  full.  The  sole  question, 
therefore,  is  whether  payments  made  by  a  creditor  to  a  debtor, 
without  designating  their  application,  shall  be  applied  to  the 
payment  of  the  only  debt  shown  to  exist. 

In  the  case  of  Hanson  v.  Curtly,  11  Iowa,  565,  the  last  prop- 
osition of  the  syllabus  is  as  follows : 

**If  A  owes  B  a  debt  and  pays  him  money,  the  law  presumes 
in  the  absence  of  any  agreement  to  the  contrary  that  it  was 
the  intention  to  apply  it  to  the  payment  of  the  debt.'' 

In  Masser  v.  Bowe^i,  29th  Penn.  State,  128,  the  syllabus  is 
as  followB: 
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**A  check  drawn  on  one  person  in  favor  of  another  and  paid 
to  the  lattgr  is  presumed  to  have  been  received  on  account  of 
a  debt  shown  to  have  existed  at  the  time.  The  party  alle^ng 
that  it  was  not  so  received  must  produce  such  proof  of  the  ac- 
count upon  which  it  was  made  ^s  will  change  the  presump- 
tion.^' 

If  we  follow  these  decisions,  it  is  clear  that  plaintiff,  having 
shown  payments  of  money  sufficient  to  extinguish  the  debt,  is 
entitled,  in  the  absence  of  anything  shown  to  the  contrary,  to 
have  them  so  applied.  But  counsel  for  the  administrator  of 
.the  estate  of  Thomas  II.  Wood  claims  that  the  case  ,of  Somervail 
V.  Gillies,  31  Wis.,  152,  is  supported  by  the  better  reason  and 
should  govern  in  this  case.  The  first  two  propositions  of  the 
syllabus  are  as  follows: 

**1.  The  presumption  that  a  note  is  unpaid,  arising  from 
the  payee's  possession  thereof,  uncanceled,  and  unextinguished 
by  endorsed  payments,  is  not  sufficiently  met  by  showing  pay- 
ments of  money  by  the  maker  to  the  payee,  without  further 
showing  that  there  w^as  no  other  dealings  between  the  parties 
upon  which  such  payments  might  have  been  made. 

**2.  Where  such  absence  of  other  dealings  is  shown,  proof  of 
moneys  paid  by  the  maker  to  the  payee  would  create  a  strong 
and  almost  conclusive  presumption  that  they  were  paid  upon 
the  note.'' 

In  that  case  the  presumption  that  an  outstanding  note  is  still 
unpaid  was  founded  upon  well  known  usages  applied  to  such 
paper  as  shown  by  the  reasoning  of  the  judge  at  page  156;  but 
no  such  custom  exists  or  could  apply  to  a  lien  reserved  in  a 
deed  conveying  real  estate.  It  is  claimed,  however,  that  the 
lien  should  have  been  canceled  of  record,  but  it  is  not  custo- 
mary to  reserve  such  lien,  the  ordinary  practice  being  to  take 
a  mortgage  back  for  the  unpaid  purchase  money,  the  cancella- 
tion of  which  is  provided  for  by  statute.  And  although  it  may 
be  proper  to  make  a  cancellation  of  a  lien  reserved  in  a  deed 
upon  the  record  thereof,  the  ordinary  person  would  not  know 
that  such  cancellation  could  be  made.  The  failure,  therefore, 
to  make  the  cancellation  upon  the  record  could  hardly  amount 
to  a  presumption  that  the  lien  was  still  unpaid.  The  payments 
are  mimerous,  some  being  iji  small  ampunts,  and  some  large, 
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most  of  them  being  mede  for  the  support  and  maintenance  of 
Thomas  II.  Wood  and  his  family,  and  the  total  amount  being 
in  excess  of  the  lien,  together  with  interest. 

It  would  seem  from  this  state  of  facts  that  the  parties  them- 
selves probably  did  not  know  that  the  entire  debt  was  paid, 
and,  therefore,  made  no  effort  to  have  the  lien  canceled  of 
record.  ^ 

It  is  further  claimed  by  counsel  for  the  administrator,  that 
inasmuch  as  some  of  the  receipts  specified  that  the  payments 
be  applied  on  the  lien,  the  parties  would  have  made  the  other 
receipts  as  specific  if  the  payments  were  so  intended  to  be 
applied.  We  do  not  accede  to  this  proposition  but  on  the  other 
hand  think  that  only  one  debt  having  been  shown  and  the 
parties  having  made  specific  application  of  certain  payments 
to  its  extinguishment,  subsequent  payments,  in  the  absence  of 
any  circumstance  to  the  contrary,  would  be  presumed  to  be 
made  for  the  same  purpose.  The  precise  question  here  involved 
has  not  been  passed  upon  by  our  Supreme  Court,  but  in  the 
case  of  Stewart  v.  Hopkins,  30  0.  S.,  502,  the  14th  proposition 
of  the  syllabus  is  as  follows: 

*  *  The  creditor  can  not  divert  a  payment  so  made  by  his  debtor, 
from  the  appropriation  made  by  him,  upon  mere  ecpiitable  con- 
siderations that  do  not  amount  to  an  agreement  between  the 
parties,  giving  the  creditor  a  right  to  appropriate  the  payment 
otherwise  than  directed  by  the  debtor,  though  mere  equitable 
considerations  may  control,  where  the  payment  is  made  without 
designating  its  application." 

In  this  case  it  is  equitable  that  the  debt  be  paid,  and  inequita- 
ble that  a  son  and  his  family  should  be  supported  by  his  mother, 
and  still  claim  that  thi*  money  thus  reeeivcnl  by  him  should  not  be 
applied  to  the  payment  of  a  debt  owing  by  the  mother  to  him. 

We  are  of  opinion,  therefore,  that  the  receipts  offered  were 
evidence  of  the  payment  of  the  lien,  and  that  the  administrator 
of  the  estate  of  Thomas  H.  Wood,  deceased,  is  not  entitled  to  the 
relief  prayed  for. 

L.  W.  Goss,  for  plaintiff. 

Wm.  M.  Fridman,  contra. 
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EVIDENCE  AS  TO  ERRONEOUS  COMMITMENT. 

[Circuit  Court  of  Muskingum  County.] 

Henry  C.  Lillibridge  v.  Ohio,  ex  rel  Stewart. 

Decided,  October  28,  1905. 

# 

Habeas  Corpus — Error  Proceedings — Evidence  Aliunde  the  Record — 
Jurisdiction — In-egularly  or  Erroneously  Exercised — Criminal 
Law. 

1.  The  rule  that  evidence  may  be  heard  de  hors  the  record,  applies 

only  to  evidence  relating  to  the  Jurisdiction  of  the  court,  and  to 
the  extent  of  establishing  such  Jurisdiction. 

2.  If  the  court  having  Jurisdiction  of  a  cause  proceeds  in  an  Irregular 

or  erroneous  manner,  the  remedy  is  not  in  habeas  corpus  but  in 
the  prosecution  of  error;  and  in  such  a  case  the  record  imports 
absolute  verity  until  it  iQ  corrected  in  a  proper  proceeding  for 
that  purpose. 

Donahue,  J.;  McCarty,  J.,  and  Taggart,  J.,  concur. 

The  case  of  Lillibridge  v.  Ohio,  ex  Stewart,  is  a  procee(]ing 
in  error  growing  out  of  an  action  in  habeas  corpus,  brought  by 
the  relator  to  recover  his  liberty,  claiming  that  he  was  unlaw- 
fully restrahied  by  the  defendant,  Lillibridge,  superintendent  of 
the  work  house.  The  contention  is  that  the  court  below  erred 
in  the  admission  of  evidence  and  in  its  general  finding  in  favor 
of  and  discharging  the  relator. 

We  think  there  was  error  in  the  admission  of  evidence.  There 
is  no  question  that  evidence  may  be  heard  de  hors  the  record  to 
show  the  jurisdiction  of  the  court  undertaking  to  make  the 
commitment,  but  when  that  jurisdiction  is  once  established — 
when  it  appears  that  the  court  was  clothed  with  jurisdiction — 
then  the  record  of  that  court  must  determine  what  was  done. 
It  is  not  possible  to  determine  by  evidence  aliunde  what  was 
done  in  a  court  of  record  for  the  purpose  of  review  in  another 
court;  but  if  the  record  does  not  contain  all  the  proceedings, 
there  is  a  clear  remedy  to  compel  that  court  to  make  its  record 
state  the  truth.  If^  as  claimed  here,  there  was  a  suspension 
of  sentence  and  the  docket  of  the  mayor  does  not  show  that 
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suspension,  mandamus  would  lie  to  compel  a  correction  of  such 
record,  and  any  court  having  jurisdiction  of  such  action  will 
hear  evidence  to  determine  the  truth.  And  if  there  was  an  ex 
parte  hearing  setting  aside  that  suspension,  the  record  ought  to 
show  that  fact.  Then  it  would  be  a  question  of  error  and  not 
of  habeas  corpus.  If  the  court  having  jurisdiction  of  a  cause 
proceeds  irregularly  or  erroneously  error  should  be  prosecuted, 
but  the  records  in  habeas  corpus  or  in  a  collateral  proceeding 
are  binding.  Courts  can  not  consider  what  ought  to  be  in  a 
record,  or  what  might  be  in  a  record,  but  only  what  is  in  a  rec- 
ord. It  was  perfectly  proper  to  introduce  not  only  the  writ  of 
commitment,  the  mittimus,  but  it  was  also  proper  to  introduce 
the  record  of  the  court  below ;  and  if  that  established  jurisdiction 
in  the  tribunal  trying  that  cause,  it  was  not  proper  to  introduce 
other  evidence  to  show  what  the  record  ought  to  have  contained. 
The  record  speaks  for  itself  and  imports  absolute  verity  until  it 
is  corrected  in  a  proper  proceeding  for  that  purpose. 

We  think  that  the  record  of  the  mayor  showed  that  he  had 
jurisdiction.  If  all  that  is  contended  for  on  the  part  of  the 
other  side  is  true,  then  it  was  irregularly,  or  erroneously  exer- 
cised, and  that  is  the  most  that  can  be  said  of  it.  That  being 
true,  the  way  to  correct  it  was  by  a  proceeding  in  error,  and 
while  it  may  be  said  that  error  would  not  appear  upon  the  rec- 
ord as  it  now  reads,  it  was  his  right  and  privilege  to  have  it  cor- 
rected in  a  proper  proceeding  so  that  error  might  be  prosecuted 
thereto. 

The  judgment  of  the  court  of  common  pleas  will  be  reversed 
and  judgment  entered  here  that  should  have  been  entered  there, 
remanding  the  prisoner  into  the  custody  of  the  superintendent 
of  the  work  house.     Exceptions  noted. 

A.  A.  George,  for  plaintiff  in  error. 

Winn  &  Bassctf,  for  defendant  in  error. 
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CHBLD  KnXED  BY  TROLULY  CAR. 

[Circuit  Court  of  Hamilton  County.] 

The   Cincinnati   Traction   Company   v.    Darwin   Stephens, 
Administrator  op  the  Estate  op  Emily  Stephens, 

Deceased. 

Decided,  February  3,  1906. 

Death  by  Negligence — Value  of  Life  of  Child — Evidence — Crosa-Exam- 
ination — Charge  of  Court — Contributory  Negligence — "Direct*' 
Cause  of  Accident — Settling  of  Bill  of  Exceptions. 

1.  In  an  action  for  damages  on  account  of  the  wrongful  death  of  a 

minor  child,  the  testimony  of  the  father  as  to  what  the  child  would 
probably  have  been  worth  to  himself  and  family  is  competent,  after 
a  recital  as  to  the  health  and  capacity  of  the  child,  his  own  re- 
sources, etc. 

2.  Alter  a  cross-examination  in  which  a  recent  fabrication  has  been 

imputed  to  the  witness,  a  re-examination  is  competent  as  to  prior 
statements  by  the  witness. 

3.  Under  Section  5302  as  amended,  the  signature  of  the  Judge  to  a  bill 

of  exceptions  is  evidence  of  the  settling,  as  well  as  of  the  allowing 
and  signing  of  the  bill. 

GiFFEN,  J.;  Jelke,  p.  J.,  and  Swing,  J.,  concur. 

The  original  action  was  commenced  to  recover  damages  for 
the  death  of  Emily  Stephens,  nine  years  of  age,  occasiouetl 
through  the  alleged  negligence  of  the  Cincinnati  Traction  Com- 
pany, in  operating  its  cars  at  a  crossing  in  a  public  highway. 
The  defense,  with  the  exception  of  certain  formal  admissions, 
was  a  general  denial.  The  jury  returned  a  verdict  in  favor  of 
the  plaintiff,  on  which  judgment  was  entered. 

The  first  alleged  error  consists  in  the  admission  of  the  testi- 
mony of  Darwin  Stephens,  relative  to  the  amount  of  damages 
that  would  be  sustained  by  next  of  kin. 

After  testifying  concerning  the  age,  health  and  capacity 
of  the  child  to  work,  the  health  of  his  wife,  his  o>\ti  resources 
and  other  circumstances,  he  was  permitted  to  state  what  his 
deceased  daughter  would  probably  have  been  worth  to  himself, 
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his  wife,  and  the  brothers  and  sisters.  The  opinion  of  the  wit- 
ness, taken  in  connection  with  the  facts  mentioned,  brings  it 
within  Rules  IV  and  V  stated  in  the  case  of  Railroad  Company 
V.  Schultz,  43  0.  S.,  270,  at  page  282. 

The  next  alleged  error  is  in  permitting  the  witness,  Julia 
Nicholson,  to  testify  upon  re-examination  as  to  her  statements 
before  the  coroner,  after  a  cross-examination  which  imputed  to 
her  the  recent  fabrication  of  the  statements  made  by  her  in  the 
examination  in  chief. 

In  Zell  V.  Commonwealth,  94th  Penn.,  258,  the  fourth  propo- 
sition of  the  syllabus  is  as  follows: 

**  Where  an  attempt  is  made  to  discredit  the  statement  of  a 
witness,  evidence  is  admissible  to  show  that  the  witness  made 
said  statement  at  another  time,  to  other  parties  to  show  that 
the  statement  is  not  a  fabrication  of  recent  date,  and  as  bear- 
ing on  the  witness'  credibility.*' 

In  the  case  of  The  Commonwealth  v.  Wilson,  67  Mass.,  337, 
the  last  proposition  of  the  syllabus  is  as  follows : 

*'A  witness,  who  has  been  asked  on  cross-examination  when 
lie  was  first  inquired  of  by  any  one  concerning  the  facts  of 
which  he  has  testified  in  chief,  may  be  asked  on  re-examination 
whether  he  had  previously  communicated  the  same  facts  to 
other  persons." 

We  think  there  was  no  error  in  the  re-examination  of  the 
witness. 

The  last  alleged  error  consists  in  the  court  charging  the  jury 
that  if  the  direct  cause  of  the  death  of  the  child  was  the  negli- 
gence of  the  traction  company's  employes,  the  verdict  should  be 
in  favor  of  the  plaintiflf;  if  it  was  the  contributory  negligence 
of  the  child,  the  verdict  should  be  in  favor  of  the  defendant. 

-The  objection  to  this  charge  made  by  counsel  for  plaintiff 
in  error  is  that  a  direct  cause  necessarily  implies  the  only  cause, 
and  relies  upon  the  case  of  Pittsburg,  Ft,  Wayne  &  Chicago 
Ry,  Co,  V.  Krichbaum's  Administrator,  ^ith  0.  S.,  119,  where 
the  court  say,  at  page  124: 

**The  jury  was  properly  instructed: 

**1.    That  the  plaintiff  could  not  recover,  unless  it  was  shown 
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that  the  defendant  was  guilty  of  negligence,  and  that  such 
negligence  *  caused*  the  injury. 

**2.  That  the  plaintiff  could  not  recover,  if  the  deceased  was 
guilty  of  negligence  or  want  of  care,  and  'that  produced*  the 
injury. 

**  Neither  of  these  instructions,  however,  indicated  the  rule 
by  which  the  jury  should  be  governed,  in  case  they  found  the 
injury  to  have  resulted  from  combined  causes,  to-wit,  the  co- 
operation of  negligent  conduct  on  the  part  of  both  the  defendant 
and  the  deceased.*' 

The  charge  before  us  differs  from  that  one  in  the  use  of  the 
word  ''contributory,**  from  which  the  jury  may  well  have  in- 
ferred that  there  must  be  some  negligence  on  the  part  of  the 
defendant  to  which  the  negligence  of  the  decedent  contributed. 
But  whether  that  be  so  or  not,  the  case  cited  is  not  applicable 
to  this  case,  for  the  reason  that  the  defendant  in  that  case 
requested  the  court  to  instruct  the  jury  that  if  the  negligence 
of  the  deceased  contributed  to  the  injury  which  caused  his 
death,  the  plaintiff  can  not  recover  although  the  defendant  was 
not  guilty  of  negligence ;  whereas  in  this  case  no  such  request 
was  made  by  the  defendant  nor  was.  there  any  allegation  in  the 
answer  of  contributory  negligence,  and  the  most  that  defendant 
could  have  requested  would  be  "that  if  testimony  introduced 
by  the  plaintiff  raised  the  presumption  of  contributory  negli- 
gence, the  burden  was  upon  him  to  remove  such  presumption.*' 
Not  having  made  any  request,  and  the  charge  given  being  proper 
in  so  far  as  it  was  given,  there  was  no  error.  The  Cincinnaii 
Traction  Co,  v.  Forrest,  73  0,  S., . 

Upon  the  motion  to  strike  the  bill  of  exceptions  from  the  files, 
for  the  reason  that  it  is  nowhere  certified  that  the  bill  of  ex- 
ceptions was  settled,  although  objections  thereto  have  been  filed, 
Section  5302,  Revised  Statutes,  as  amended  in  96  Ohio  Laws, 
page  17,  provides: 

"It  shall  not  be  necessary  to  cause  an  entry  to  be  mride 
upon  the  journal  of  the  court  of  the  settling,  allowance  and 
signing  of  any  bill  of  exceptions;  but  the  signature  of  the  trial 
judge,  or  other  judge,  mentioned  in  Section  5301a,  allowing, 
settling,  and  signing  such  bill,  shall  be  sufficient  evidence  of 
such  fact.** 
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Under  this  section  we  hold  that  the  signature  of  the  judge 
to  the  bill  of  exceptions  is  evidence  of  the  settling,  as  well  as 
the  allowing  and  signing  of  such  bill. 

The  motion  will  be  overruled,  and  the  judgment  affirmed. 

Outcalt  &  Foraker  and  Smith  Hickenlooper,  for  plaintiff  in 
error. 

E.  S,  Aston,  for  defendant  in  error. 


AFFIDAVITS  OF  BIAS  AND  PREJUDICE. 

I  Circuit  Court  of  Richland  County.] 

State,  ex  rel  Wuli^,  v.  Darius  Dirlam. 

Decided,  January,  190G. 

Vonstitutional  Law — Section  550 — Relating  to  Affidavits  of  Bias  and 
Prejudice — Effect  of  Affidavit — Purpose  of  Judge  to  Disregard — 
Mandamus  and  Injunction. 

1.  Tile  provision  found  In  Section  550,  for  the  filing  in  certain  cases 

of  atUdavits  of  bias  and  prejudice  against  a  common  pleas  judge, 
is  not  an  abridgement  by  the  Legislature  of  the  powers  and  rights 
of  the  judiciary,  nor  an  interference  with  the  proper  administra- 
tion of  justice,  and  is  constitutional. 

2.  The  effect  of  filing  such  an  affidavit  against  a  common  pleas  judge 

is  to  disqualify  him  from  presiding  at  the  trial  of  the  cause,  and 
a  declaration  by  the  judge  in  open  court  of  his  fntention  to  pro- 
ceed with  the  trial,  notwithstanding  the  filing  of  the  affidavit,  is 
sufficient  ground  for  a  proceeding  in  mandamus  and  injunction. 

Taggart,  J. ;  Donahue,  J.,  and  McCarty,  J.,  eoneur. 

Mandamus. 

This  proceeding  in  mandamus  and  injunction  is  brought  to 
require  the  defendant  to  refrain  from  hearing  and  to  pass  a 
certain  cause  pending  in  the  court  of  common  pleas,  wherein 
the  relator  is  a  party,  to  another  judge  of  this  judicial  district 
by  reason  of  the  fact  that  an  affidavit  of  prejudice  was  filed  in 
the  action  purporting  to  disqualify  all  the  judges  of  the  sub- 
division in  which  the  county  of  Richland  is  situate. 
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The  only  questions  necessary  for  the  court  to  pass  upon  are: 
First,  is  the  affidavit  which  was  filed  in  December,  1905,  suffi- 
cient under  the  statute  as  construed  in  a  recent  decision  of  tho 
Supreme  Court;  and  second,  does  the  evidence  show  that  the 
defendant,  with  knowledge  of  the  filing  of  this  aflBdavit,  had 
the  purpose  and  intention  to  go  on  and  hear  the  case,  notwith- 
standing the  filing  of  said  affidavit,  and  refused  to  pass  the  case 
to  another  judge  or  permit  another  judge  to  hear  said  cause. 

As  to  the  first  question,  it  is  contended  by  the  defendant  that 
the  force  and  effect  of  the  affidavit  is  to  interfere  with  the 
proper  administration  of  justice;  the  effect  of  Revised  Statutes, 
550,  is  an  attempt  on  the  part  of  the  Legislature  to  abridge  the 
power  and  functions  of  a  co-ordinate  branch  of  the  government: 
that  the  Legislature  can  not  so  abridge  nor  interfere  with  the 
judiciary,  and  that,  in  consequence  thereof,  he  was  entitled  to 
disregard  the  filing  of  this  affidavit. 

While  the  question  may  be  a  serious  one,  yet  we  are  inclined 
to  follow  what  we  believe  to  be  the  safer  rule  of  holding  that 
the  statute  is  not  an  abridgment  of  the  rights  or  powers  of  the 
judiciary  by  the  Legislature,  but  simply  a  provision  for  a 
litigant  to  have  what  is  in  substance  a  change  of  venue;  instead 
of  transferring  the  case  to  another  jurisdiction,  it  retains  the  case 
in  the  jurisdiction  where  the  action  is  brought,  but  provides  for 
another  judge  to  hear  and  determine  the  cause.  This  statute, 
as  we  view  it,  does  not  rob  the  court  of  any  of  its  powers  or 
jurisdiction  to  hear  and  determine  the  cause,  but  simply  pro- 
vides that  another  judge  than  these  disqualified  by  the  statute 
shall  preside  in  the  hearing  of  the  case  when  tried. 

True,  in  the  opinion  of  \yolfe  v.  Marmet,  72  Ohio  St.,  57S, 
583,  the  judge  announcing  that  opinion  declares  that  the  ques- 
tion of  the  constitutionality  of  this  statute  is  still  a  mooted  one 
in  Ohio,  and  one  of  serious  import,  and  it  is  perhaps  true  that 
the  question  has  never  been  fairly  and  fully  determined  by 
our  Supreme  Court,  yet  the  Supreme  Court  of  Ohio  has,  in 
various  other  cases,  particularly  State  v.  Shaw,  43  Ohio  St.,  324, 
given  effect  to  this  statute,  and  has  held  that  mandamus  would 
lie  to  compel  the  clerk  to  proceed  under  it,  so  that  the  legal  effect 
of  such  a  decision  by  the  Supreme  Court  is,  that  the  statute  itself 
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is  constitutional;  otherwise  no  such  writ  ought  to  have  been 
allowed,  notwithstanding  the  direct  question  was  not  raised  in 
the  case,  yet  it  was  necessarily  there,  and  if  the  statute  was  void 
and  unconstitutional,  the  order  was  clearly  wrong.  So  that  a 
court  of  inferior  jurisdiction  ought  not  to  hold  that  the  Supreme 
Court  did  not  understand  the  effect  of  its  decision,  and  did 
not  give  due  consideration  to  all  questions  in  the  case  whether 
they  were  raised  upon  paper  or  not,  and  w^e  think,  from  the 
reading  of  these  cases,  that  judicial  subordination  requires  us 
to  hold  this  statute  constitutional,  and  that  the  Supreme  Court 
only  should  disturb  the  effect  of  these  decisions.  In  our  opinion 
the  affidavit  fills  the  provisions  of  the  statute  and  is  sufficient. 

As  to  the  second  question,  the  testimony  in  the  case,  and 
notably  the  statement  in  open  court  of  the  defendant  that  it 
was  his  purpose  and  intention  to  hear  the  case  and  determine 
the  same  irrespective  of  the  affidavit,  places  beyond  a  perad- 
venture  and  sets  at  rest  all  questions  involved  in  the  second 
branch  of  this  case.  We  think  that  upon  the  filing  of  this  affi- 
davit the  judges  of  the  subdivision  in  which  the  county  of 
Richland  is  located,  were  disqualified  from  hearing  this  case, 
and  the  only  duty  in  respect  to  such  case  upon  being  informed 
of  the  filing  and  existence  of  the  affidavit,  was  to  pass  the  case, 
and  refuse  and  decline  to  hear  the  same.  By  the  provisions 
of  this  statute,  it  was  the  duty  of  the  clerk  to  certify  the  filing 
of  this  affidavit  to  the  presiding  judge,  unless  he  were  one  of 
those  disqualified,  in  which  event  the  same  was  to  be  certified 
to  some  other  judge  of  the  district. 

It  being  admitted  by  the  defendant  that  he  refused  so  to 
pass  the  case  and  unqualifiedly  insisted  upon  hearing  the  same, 
we  think  that  a  peremptory  writ  should  issue  commanding  and 
requiring  him  to  pass  said  case,  and  not  hear  and  determine 
the  same. 

Cummings,  McBride  &  y^ol^c,  for  plaintiff. 

Darius  Dirlam,  for  defendant. 
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REMEDY  AGAINST  IMPROPER  STRUCTURE  ON  ONE'S 

OWN  LAND. 

rCircuit  Court  of  Hamilton  County.] 

Adolph  W.  Rauch  v.  The  Bruckmann  Brewing  Company. 

Decided,  February.  3,  1906. 

Injunction — AgainsA  Building   of   Unsubstantial   Wall — Action  not  of 
Equitable  Character,  When. 

1.  A  mandatory  injunction  will  not  issue  to  compel  the  erection  of  a 

structure  of  a  specific  character. 

2.  Where  equitable  grounds  for  an  injunction  are  lacking,  the  court 

can  not  proceed  to  award  damages  which  it  is  averred  arose  on 
the  equitable  action. 

Swing,  J. ;  Jelke,  P.  J.,  and  Giffen,  J.,  concur. 

This  is  an  action  in  equity  seeking  to  enjoin  the  maintenance 
of  a  wall  on  plaintiff's  property  and  to  compel  the  defendant 
to  erect  a  proper  wall  in  the  place  of  the  present  one. 

The  court  could  not  grant  the  prayer  of  the  petition  to  erect 
the  wall  asked  for,  for  the  reason  that  it  is  not  the  province  of 
the  court  to  issue  mandatory  injunctions  of  this  character. 

The  court  can,  however,  enjoin  the  defendant  from  maintain- 
ing the  wall  on  the  plaintiff's  premises;  but  the  evidence  dis- 
closes the  fact  that  plaintiff  consented  to  the  building  of  the 
wall  on  his  premises,  and  saw  the  wall  while  it  was  being  erected 
and  made  no  objection  to  its  erection,  and  in  fact  now  makes  no 
objection  to  its  location,  provided  the  wall  is  made  in  a  more 
substantial  manner,  and  in  a  manner  to  better  protect  his  own 
property.  It  follows  from  this  that  there  is  no  equitable  ground 
for  an  injunction,  and  this  being  true,  the  petition  must  be  dis- 
missed, for  if  there  is  no  existing  equitable  action,  the  court 
can  not  proceed  to  award  damages,  which  damages  the  petition 
alleges  arose  on  the  equitable  action.  The  action  could  be 
brought  for  damages,  either  on  contract  or  tort,  and  there  is  no 
claim  of  that  kind  here. 

This  action  will  be  dismissed  without  prejudice  to  such  an  ac- 
tion. 

Keam  d'  Keam,  for  plaintiff. 

L.  W.  Qoss,  contra. 
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CHATTEL  MORTGAGES  COVERING  AFTER  ACQUIRED 

PROPERTY. 

[Circuit  Court  of  Wood  County.] 
Benjamin  Netzorg  v.  The  Nation.u.  Supply  Company. 

Decided,  November  25,  1905. 

Executory  Contract — Embodied  in  Chattel  Mortgage  Covering  After- 
Acquired  Property — Title  Passes  to  Mortgagee,  When, 

Where  a  chattel  mortgage  creates  no  lien  upon  after-acquired  prop- 
erty, it  may  contain  an  executory  contract  that  title  to  such  after- 
acquired  property  shall  pass  to  the  mortgagee;  and,  where  a 
mortgage  contains  such  a  provision,  title  passes  to  the  mortgagee 
when  the  after-acquired  property  is  delivered  to  him  by  the 
mortgagor,  and  not  until  such  delivery  is  made. 

WiLDMAN,  J.  (orally) ;  Parker,  J.,  and  Haynes,  J.,  concur. 

In  this  case  we  have  presented  a  very  interesting  question 
as  to  the  legal  effect  of  a  clause  in  a  chattel  mortgage  seeking 
to  cover  property  not  owned  by  the  mortgagor  at  the  time  of 
the  execution  of  the  instrument. 

The  case  was  submitted  to  the  court  below  upon  the  pleadings 
and  an  agreed  statement  of  facts,  together  with  the  chattel 
mortgage  referred  to  in  the  pleadings,  and  the  court  gave  judg- 
ment for  the  plaintiff  below,  the  National  Supply  Company, 
against  the  present  plaintiff  in  error,  Benjamin  Netzorg.  The 
chattel  mortgage  which  is  attached  to  the  bill  of  exceptions 
described  a  number  of  articles,  specifying  them  in  detail,  they 
being  certain  implements  and  tools  used  for  the  purpose  of  drill- 
ing oil  wells.  In  said  description  in  one  part  of  the  mortgage, 
this  language  is  used : 

**Also  all  other  fixtures,  machinery  fittings,  connections  and 
materials  which  the  mortgagor  may  hereafter  acquire  by  pur- 
chase or  exchange  and  which  shall  be  added  to  and  used  in  con- 
nection with  the  above  wells  or  in  connecting  same  with  powers 
and  derricks  and  operating  of  said  wells,  shall  become  a  part 
of  and  be  included  in  this  mortgage.'' 
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The  suit  below  was  a  replevin  suit  instituted  by  the  National 
Supply  Company  against  Netzorg  to  recover  possession  of  what 
the  petition  denominates  *'two  big-hole  bits'*  together  with  cer- 
tain other  articles  described  in  the  petition,  but  which  other 
articles  are  not  now  connected  with  the  controversy.  The  sole 
question  is  as  to  the  title  and  right  of  possession  of  the  bits 
mentioned.  These  bits  were  not  among  the  items  specifically 
mentioned  in  the  chattel  mortgage,  but  they  were  subsequently 
acquired  by  the  mortgagor  after  the  going  out  of  use  of  two 
bits  that  were  specifically  mentioned. 

A  clearer  understanding  of  the  case  will  perhaps  be  obtained 
from  reading  the  agreed  statement  of  facts,  which  is  as  follows: 

**  First.  That  on  the  2l8t  of  February,  1903,  Samuel  E.  Niece 
gave  to  the  National  Supply  Company  the  mortgage  hereto  at- 
tached. That  in  said  string  of  tools  there  was  included  two 
big-hole  bits;  that  said  bits  were  afterwards  worn  out,  and 
said  Samuel  E.  Niece  after  the  date  of  the  giving  of  said  mort- 
gage purchased  of  the  Hardy  Machine  Company  two  big-hole 
bits,  being  the  bits  replevined  in  this  action.  That  the  same 
were  placed  with  the  string  of  tools  and  used  in  place  of  the  two 
bits  that  had  been  worn  out  and  were  included  in  the  mortgage. 
One  of  the  bits  was  actually  used  in  completing  a  well,  and  the 
other  was  dressed  up  ready  to  be  used,  but  was  not  needed  in 
the  completion  of  the  well. 

**  Second.  That  the  National  Supply  Company  took  possession 
afterwards  of  the  tools  and  attempted  to  take  possession  of 
these  two  bits,  and  was  prevented  from  obtaining  possession  of 
them  by  Samuel  E.  Niece,  in  whose  possession  they  were  at  the 
time.  That  after  the  attempt  of  the  National  Supply  Company 
to  get  possession  of  said  tools,  said  Samuel  E.  Niece  sold  the 
same  to  the  defendant  in  this  case,  Benjamin  Netzorg,  for  a 
valuable  consideration.  It  is  agreed  that  the  value  of  said  bits 
is  thirty-five  dollars. 

**  Third.  It  is  also  agreed  that  the  mortgage  above  referred 
to  was  filed  with  the  township  clerk  of  Henry  township  on  the 
24th  day  of  February,  1903,  and  was  refiled  on  the  15th  day  of 
February',  1904. 

**  Fourth.  It  is  also  further  agreed  the  National  Supply 
Company  have  possession  of  the  tools  described  in  this  action 
at  the  present  time  and  at  the  commencement  of  this  action. 

**  Fifth.  It  is  also  further  agreed  that  the  mortgagor,  Samuel 
E.  Niece,  never  delivered  possession  of  said  big-hole  bits  to  the 
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mortgagee  and  never  agreed  to  deliver  the  same  to  them,  and  re- 
fused to  have  the  same  considered  in  said  mortgage,  and  after 
the  purchase  of  these  bits  Niece  never  consented  to  deliver  them 
to  the  National  Supply  Company  and  never  did  deliver  them  to 
the  National  Supply  Company,  but  that  they  obtained  possession 
thereof  by  replevying  the  same  from  the  defendant  in  this  ac- 
tion." 

This  agreed  statement  of  facts,  together  with  the  chattel  mort- 
gage, constitute  the  only  evidence  submitted  to  the  court  below. 
The  court  having  rendered  a  judgment  in  favor  of  the  National 
Supply  Company,  holding  that  the  mortgage  covered  these  two 
bits  acquired  as  shown  after  the  execution  of  the  mortgage, 
Netzorg  filed  a  motion  for  a  new  trial,  which  was  overruled,  and 
thereupon  the  petition  in  error  was  filed  here  for  a  reversal  of 
the  judgment  below. 

I  will  not  tarry  to  examine  the  numerous  cases  which  have 
been  cited  by  counsel  from  other  jurisdictions  in  which  there 
appears  a  seeming  conflict  of  authority  as  to  the  effect  of  such 
a  clause  as  we  find  in  this  mortgage,  as  in  my  judgment  we  have 
decisions  in  Ohio  which  are  decisive  of  the  controversy,  render- 
ing it  unnecessary  to  search  elsewhere.  The  first  case  to  which 
attention  should  be  directed  is  that  of  Chapman  v.  Weimer,  4  0. 
S.,  481,  the  syllabus  of  which  is  as  follows : 

**A  chattel  mortgage  purporting  to  create  a  lien  on  the  stock 
in  a  grocery,  and  also  on  such  as  should  be  subsequently  ac- 
quired by  the  mortgagor,  creates  no  lien  on  the  subsequently 
acquired  property. 

**When  such  mortgage  authorizes  the  mortgagee  to  take  pos- 
session of  the  property  secured  and  attempted  to  be  secured, 
it  is  a  continuing  executory  contract;  and  when  the  mortgagor  ac- 
quires such  property  after  the  execution  of  the  mortgage,  and 
actually  delivers  the  same  to  the  mortgagee,  the  latter  thereby 
acquires  a  valid  lien  on  such  subsequently  acquired  property.'' 

Judge  Kennon  rendered  the  opinion,  and  on  page  485  he  says : 

**It  may  be  safely  said  that  Chapman  did  not,  by  the  mere  ex- 
ecution of  this  mortgage,  acquire  any  legal  title  to  or  lien  on 
such  subsequently  acquired  property.  But  when,  after  the  ex- 
ecution of  the  mortgage,  and  after  the  mortgagor  had  acquired 
title  to  property  not  owned  by  him  nor  in  his  power  to  deliver 
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at  the  time  of  the  execution  of  the  mortgage,  he  does  acquire  the 
title  and  possession  of  such  property,  and  actually  delivers  the 
same  to  the  mortgagee,  a  very  different  question  arises." 

I  might  read  much  more  in  elaboration  of  the  idea  suggested 
in  the  syllabus,  but  I  will  not  take  the  time  for  it.  In  the  10th 
0.  S.,  391-2,  is  the  case  of  Coe  v.  R.  R,  Co.,  which  incidentally 
touches  the  same  question.  The  matter  is  not  precisely  the  same 
where  the  rights  of  a  railroad  company  are  affected,  because  to 
some  extent  they  are  affected  by  legislation  granting  powers  to 
railroad  companies  to  pledge  not  only  existing  property  but  the 
income  therefrom.  But  in  this  case  there  is  a  recognition  of  the 
doctrine  enunciated  in  the  4th  0.  S.  I  read  from  page  391  of 
the  opinion: 

*'As  to  the  transfer  of  a  title,  a  mortgage  of  goods  and  chat- 
tels to  be  subsequently  acquired  would  stand  upon  the  same 
ground  in  law  and  equity.  I  could  give  no  *  legal  title,  nor  any 
equitable  title,  to  any  specific  goods,*  citing  Ccyngreve  v.  Evetts, 
10  Exch.,  298,  Parke,  B.  It  would  amount  to  no  more  than  an 
executory  contract.  In  equity  it  might  be  regarded  as  a  claim 
for  a  title,  to  be  perfected  by  possession  taken  with  the  assent 
of  the  grantor  or  under  his  authority,  or  by  a  specific  perform- 
ance. ' ' 

The  doctrine  was  recognized  and  further  elaborated  in  the 
case  of  Francesco  v.  Ryari,  54  0.  S.,  307-8.  I  read  the  second  and 
third  svUabi : 

**A  stipulation  in  such  a  mortgage,  that  it  shall  be  a  lien  on 
any  goods  the  mortgagor  may  thereafter  purchase  and  place  in 
stock  to  supply  the  place  of  those  he  should  sell,  while  not  cre- 
ating a  present  lien,  nor  a  lien  when  and  as  the  goods  are  pur- 
chased, constitutes  a  valid  contract  for  a  lien  on  such  after-ac- 
quired property;  and  possession  thereof  lawfully  taken  by  the 
mortgagee  has  the  same  effect  of  protecting  it  in  his  hands  from 
the  claims  of  the  property  owned  by  the  mortgagor  at  the  time 
of  the  execution  of  the  mortgage. 

**  Sufficient  authority  is  conferred  on  the  mortgagee  to  take 
possession  of  all  the  property  on  which  the  mortgage  purports 
to  create  a  lien,  including  the  after-acquired  property,  as  well 
as  the  stock  owned  when  the  mortgage  was  executed,  by  a  clause 
therein  which  provides  that  if,  at  any  time  before  the  maturity 
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of  the  debt,  the  mortgagee  shall  *deem  it  necessary  for  his  more 
perfect  and  complete  security/  he  may  enter  the  store  or  place 
where  the  goods  may  be,  and  *take  and  carry  away  the  mort- 
gaged property,'  and  dispose  of  the  same  at  public  or  private 
sale." 

And  on  page  315,  the  judge,  speaking  for  the  court,  says: 

**  Courts  have  differed  in  regard  to  the  eifect  of  mortgages 
intended  to  create  a  lien  on  goods  which  the  mortgagor  did  not 
own  at  the  time  of  its  execution,  but  which  it  was  contemplated 
he  would  hereafter  acquire.  The  difference  has  arisen  chiefly 
from  the  nature  of  the  jurisdiction  exercised  by  the  courts. 

**  Those  of  equitable  cognizance,  applying  the  maxim  that  equi- 
ty regards  that  as  done  which  ought  to  be  done,  hold  that  under 
such  a  mortgage  a  lien  attaches  to  the  property  as  soon  as.it 
comes  to  the  mortgagor's  ownership;  while  at  law,  it  has  been 
held  that  it  creates  no  present  lien,  nor  one  as  the  property  is 
acquired,  but  as  between  the  parties  it  operates  only  as  a  con 
tract  for  a  lien,  which  may  be  made  effectual  for  the  benefit  of 
the  mortgagee  by  possession  lawfully  obtained  of  the  property, 
not  only  as  against  the  mortgagor  himself,  but  also  as  against 
any  subsequent  legal  process  issued  against  him,  or  disposition 
attempted  to  be  made  by  him.  Whether,  or  in  what  instance, 
in  actions  under  a  civil  code  like  ours,  by  which  the  two  systems 
of  remedial  justice  are  blended  and  administered  in  the  same 
courts  and  often  in  the  same  proceeding,  the  equitable  rule 
should  be  applied,  is  a  question  upon  which  the  courts  are  not 
agreed,  and  one  whose  decision  is  not  necessary  in  this  case." 

Then  the  decision  of  Chapman  v.  Wvimer,  4  0.  S.,  supra, 
receives  attention,  the  court  here  not  disputing  the  principle 
as  there  announced.  The  substance  of  this  decision  in  Francisco 
V.  Ryan  is  that  the  power  given  to  the  mortgagee  to  take  pos- 
session of  the  property  when  he  deems  it  necessary  for  his  own 
more  effectual  security,  applies  not  only  to  the  property  ac- 
tually covered  by  the  mortgage,  but  also  the  property  which  the 
parties  afterwards  acquire.  It  is  manifest  however  from  all 
these  decisions  that  the  mortgagee  has  no  lien  upon  the  property 
under  the  Ohio  rule  until  the  moment  when  he  acquires  pos- 
session of  the  property. 

In  this  case  the  agreed  statement  of  the  facts  expressly  informs 
us  that  the  mortgagee  did  not  obtain  possession  of  the  property 
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prior  to  its  sale  by  Niece  to  Netzorg.  He  attempted  to  do  it, 
but  possession  was  refused,  and  this  fact  is  two  or  three  times 
repeated  in  the  agreed  statement.  The  property  still  remained 
in  the  possession  of  Niece  until  the  sale  to  Netzorg.  It  was  then 
transferred  to  Netzorg  and  replevined  from  him  by  the  National 
Supply  Company,  and  our  judgment  is  that  under  the  circum- 
stances Netzorg  received  title  to  the  property.  It  was  not  said 
that  he  was  a  bona  fide  purchaser  in  this  statement ;  that  he  had 
no  knowledge  of  the  existence  of  the  executory  contract  be- 
tween Niece  and  the  National  Supply  Company,  but  we  think 
under  the  authorities  that  that  makes  no  diflFerence.  No  lien  had 
been  acquired  by  the  National  Supply  Company.  It  is  a  case 
where  there  was  only  an  executory  contract  which  might  or 
might  not  be  performed. 

I  do  not  lose  sight  of  the  suggestion  made  by  counsel  for 
the  defendant  in  error  in  an  able  argument,  that  these  articles 
were  a  part  of  a  string  of  tools;  that  they  were  to  supply  the 
place  01  some  which  might  wear  out,  and  that  they  were  to  be 
used  in  common  with  the  property  mortgaged.  Reference  was 
made  in  argument  to  an  after  cited  case  of  the  repair  of  a  ritle 
by  giving  it  a  new  stock,  wherein  it  was  held  that  a  chattel  mort- 
gage upon  the  rifle  would  cover  not  only  the  original  implement, 
but  also  the  repairs.  Another  case  is  that  in  3d  Sandford,  65 
N.  Y.  Superior  Court,  South  warth  v.  Ishon<j,  where  additional 
sails  were  applied  to  a  vessel.  A  mortgage  had  been  placed 
upon  the  vessel,  and  the  mortgage  was  held  to  be  a  lien  not  only 
on  the  vessel  but  also  on  some  new  sails.  An  examination  of  that 
case  however  shows  that  the  question  arose  after  possession  had 
been  taken  by  the  mortgagee,  so  that  even  if  it  were  independent 
property,  under  our  rule,  the  mortgagee  having  taken  possession, 
his  mortgage  would  cover  the  sails  as  well  as  the  vessel. 

We  do  not  think  these  two  bits  are  to  be  likened  to  the  case  of 
a  part  of  the  rifle  which  is  repaired  or  any  other  implement  or 
tool  so  repaired.  It  is  not  to  be  doubted  that  a  mortgage  placed 
upon  some  one  article,  will  cover  that  article  as  subsequently 
changed,  provided  the  integrity  of  the  article  remains.  Pre- 
cisely as  with  a  mortgage  upon  a  house  and  lot,  where  the  mort- 
gage will  remain  a  lien  upon  the  house  although  painted  and 
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improved  during  the  time  of  the  existence  of  the  mortgage  and 
before  it  is  foreclosed. 

Our  judgment  is  that  Netzorg  should  here  prevail,  that  the 
title  and  possession  to  and  in  this  property  remained  in  him  up 
to  the  time  of  the  suit  in  replevin,  and  the  property  having  gone 
into  the  possession  of  the  mortgagee,  the  National  Supply  Com- 
pany, there  should  be  a  judgment  upon  the  agreed  statement  of 
facts  and  the  pleadings  for  the  amount  agreed  upon  as  the  value 
of  the  property,  with  interest  from  the  date  of  the  taking  pos- 
session by  the  National  Supply  Company,  and  costs. 

I  should  add  that  some  reference  was  made  to  the  case  of  Redd 
v.  Ginsburg,  64  0.  S.,  pages  11-24,  but  we  think  that  the  case 
does  not  aid  the  present  inquiry.  The  question  arose  there  in 
reference  to  a  railroad  mortgage.  It  does  not  seem  to  have 
special  bearing  upon  the  principles  involved  in  this  case,  and  it 
does  not  alter  our  judgment.  I  have  already  invited  attention 
to  the  case  in  the  10th  0.  S.,  with  the  statement  that  statutes 
conferring  powers  upon  railroad  companies  to  mortgage  not  only 
property,  but  the  income  thereof,  induced  the  holding  that  a 
mortgage  of  after-ac(iuired  property  which  was  the  result  of 
income  would  create  a  lien  upon  that  property. 

We  do  not  think  that  these  cases  of  railway  usages  in  any  way 
disturbs  the  principle  applied  to  mortgages  among  or  between 
individuals. 

S.  P.  Harrison,  for  plaintiff. 

Ira  C.  Tdber,  for  defendant. 
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RIGHTS  OF  NON.PETITIONINC  ABUTTER  FOR  VACATION 

OF  ALLEY. 

[Circuit  Court  of  Hamilton  County.] 

Oliver  Sciilemmer  Company  v.  SteinmxVN-Meyer  Furniture 

Company.* 

Decided,  May  11.  1905. 

Vacation — Of  Streets  and  Alleys — Dedication  and  Acceptance  of  an 
Alley  Makes  It  a  Public  Thoroughfare — Appurtenant  Easement 
of  Abutting  Premises — May  be  Protected  by  Injunction. 

1.  An  alley,  duly  dedicated  and  accepted  as  such,  becomes  a  public 

way,  and  abutting  premises  are  invested  with  an  appurtenant 
easement  therein.  • 

2.  Where  one  of  two  owners,  whose  properties  abut  on  an  alley  in 

the  rear,  obtains  a  vacation  of  the  alley  without  the  consent  of 
the  other  owner,  the  petitioning  owner  can  not  thereafter  obstruct 
the  alley  at  the  only  means  of  exit  without  furnishing  some  other 
means  of  egress  therefrom,  notwithstanding  the  non-consenting 
owner  has  access  to  the  front  of  his  lot. 

Per  Curiam. 

For  the  facts  in  this  case  see  2  N.  P.— N.  S.,  293. 

We  are  of  opinion  that  when  Kirby  alley  was  accepted  by  the 
city  of  Cincinnati  under  the  amended  dedication  it  became  and 
was  a  public  way,  and  the  premises  occupied  by  the  Oliver 
Schlemmer  Company  abutting  on  it  became  invested  with  an 
appurtenant  easement  in  the  same,  which  was  not  and  could  not 
be  destroyed  by  the  proceedings  for  a  public  vacation.  Neither 
has  there  been  any  conduct  or  laches  on  the  part  of  the  plaintiff 
to  create  an  estoppel  in  pais.  This  being  so,  the  proposed  wall 
which  defendant  admits  it  purposes  to  ])uild  is  such  a  trespass 
upon  the  private  property  rights  of  plaintiff  as  to  entitle  plaint- 
iff to  an  injunction  without  compelling  him  to  submit  and  bring 
his  action  at  law  for  damages. 

A  decree  for  injunction  may  be  had  herein  by  plaintiff,  and 
the  same  general  order  made  as  was  made  by  the  court  below. 

Wm.  M.  Ampt  and  Oscar  W.  Kuhn,  for  plaintiff. 

Tugman  &  Baker,  for  defendant. 


♦Affirming  The  Oliver  Schlemmer  Co.  v.  The  Steinman-Meyer  Fur- 
niture Co.,  2  N.  P.— N.  S.,  293. 
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CONTROL  AS  TO  BR1DG£S  OVER  NAVIGAIILE 

WATER-WAYS. 

LClrcuit  Court  of  Ashtabula  County.} 

The  State  op  Ohio,  ex  rel  Lewis  Harper,  a  tax-payer,  v. 
The  Commissioners  op  Ashtabula  County. 

Decided,  September  Term,  1905. 

Constitutional  Law — Authority  of  Secretary  of  War — Over  Bridges  Ob- 
structing Navigable  Water-ways — Jurisdiction — State  Courts  may 
Enjoin  County  Commissioners  from  Carrying  Out  Order  of  Sec- 
retary of  War,  When — County  Bridges  Over  Navigable  Streams 
where  Wholly  within  the  County — Tax-payer  may  Enjoin  the  Tear- 
ing Down  of  Bridge,  Change  of  Channel,  and  Levying  of  Tax  to 
Meet  the  Expense  Thereof,  When, 

1.  The  Secretary  of  War  has  no  authority  to  order  and  compel  the 

commissioners  of  a  county  to  remove  an  established  bridge  over 
a  navigable  river  wholly  within  the  limits  of  the  state,  and  re- 
build it  in  such  a  manner  as  to  change  the  course  of  the  river  by 
straightening  the  same  at  the  point  In  question,  thereby  throwing 
the  channel  fifty  feet  to  the  east. 

2.  Such  secretary  can  not  require  commissioners  to  tear  down  such 

bridge  upon  the  ground  that  it  is  an  unreasonable  obstruction  to 
the  free  navigation  of  such  river  without  tendering  compensation 
therefor. 

3.  The  bridge  in  question  having  been  lawfully  erected  by  the  county 

of  Ashtabula  over  a  navigable  stream  wholly  within  such  county, 
and  before  the  Congress  attempted  to  confer  such  authority  upon 
such  secretary,  the  courts  of  the  state  have  Jurisdiction  over  such 
bridges  and  may  enjoin  the  commissioners  of  such  county,  on  the 
petition  of  a  tax-payer,  from  carrying  out  such  order  of  such  sec- 
retary, and  from  tearing  down  and  removing  such  bridge  and 
building  a  new  and  difFefrent  one  In  its  place,  and  changing  the 
channel  of  such  stream,  and  from  issuing  bonds  and  levying  a  tax 
to  pay  the  expense  thereof. 

Laubie,  J.;  Cook,  J.,  concurs  in  a  separate  opinion;  Bur- 
rows, J.,  dissents. 

The  case  of  the  State  of  Ohio,  ex  rel  Lewis  Harper,  a  tax- 
payer, against  the  Commissioners  of  Ashtabula  County,  is  herQ 
upou  error,  and  presents  to  us  e-  very  grave  question, 


470       CIRCUIT  COURT  REPORTS— NEW  SERIES. 


State,  ex  rel,  v.  County  Commissioners.     [Vol.  VII,  N.  S. 


In  the  court  of  common  pleas  a  demurrer  was  sustained  to 
the  petition  and  the  case  dismissed,  which  is  the  error  com- 
plained of. 

While  Judge  Cook  agrees  with  me  in  the  reversal,  the  reasons 
upon  which  I  base  it  are  my  own.  His  reasons  are  stated  in  a 
separate  opinion. 

The  action  was  brought  to  restrain  the  commissioners  from 
issuing  bonds  and  levying  a  tax  to  the  amount  of  $200,000,  for 
the  purpose  of  removing  a  bridge  over  Ashtabula  river,  consti- 
tuting a  part  of  Bridge  street  in  the  city  of  Ashtabula,  in  this 
county,  and  building  a  new  one  in  place  thereof — a  bridge  that 
it  is  conceded  is  appropriate  for  the  place,  in  perfect  order 
and  condition,  not  even  needing  any  repairs,  and  not  in  any  man- 
ner obstructing  navigation  and  being  but  a  short  distance  north 
from  the  navigable  end  of  said  river,  which  runs  north  into 
Lake  Erie.  What  right  have  they  to  do  itt  They  stand  here 
declaring  that  they  have  the  right,  and  insisting  upon  that 
right. 

There  must  be  some  legal  right  given  them,  under  some  pro- 
vision of  law,  to  tear  down  a  perfect  bridge,  constituting  part  of 
a  principal  street  of  a  city,  under  the  facts  stated,  and  build  a 
new  one  at  this  immense  expense  to  this  county. 

There  is  no  doubt  of  their  right  of  control  of  the  bridge  and 
they  claim  the  right  in  question  by  virtue  of  a  statute  of  this 
state  passed  March  24,  1904  (97  0.  L.,  53),  evidently  passed  to 
meet  this  case,  and  principally,  it  is  claimed,  through  the  in- 
fluence and  for  the  benefit  of  the  railroad  companies  that  have 
built  docks  on  the  east  bank  of  this  river,  south  of  the  harbor 
proper,  not  only  to  but  south  of  the  bridge;  the  east  bank  is 
low  and  level,  but  the  west  bank  is  hilly  and  uneven  along  the 
point  in  question. 

This  part  of  the  city  is  on  the  lake  front,  and  is  north  of, 
and  separated  from,  the  main  part  of  the  city  by  one  and  a  half 
miles  of  farm  lands,  and  the  navigable  portion  of  the  river  ends 
about  half  way  between  these  sections  of  the  city;  and  the 
bridge  in  question  constitutes  part  of  the  main  street  of  said 
north  section,  and  is  the  only  people's  bridge  across  the  river 
at  this  important  section  of  the  city. 
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Section  1  of  said  statute  is  as  follows : 

**  Section  1.  That  the  county  commissioners  of  any  county 
having  control  of  any  bridge  or  bridges  which  have  been  con- 
demned or  ordered  removed  by  the  War  Department  of  the 
United  States,  under  authority  of  law,  as  an  obstruction  to 
navigation,  shall  have  power  to  remove  such  bridge  or  bridges 
and  to  rebuild  or  replace  the  same  or  construct  a  new  bridgo 
or  bridges  over  the  stream  or  streams  crossed  by  the  bridge  or 
bridges  so  condemned  or  ordered  removed;  and  for  this  pur- 
pose such  commissioners  shall  have  power  to  purchase  or  ap- 
propriate property,  in  the  manner  provided  by  law,  to  widen 
the  channels  of  such  stream  or  streams.'' 

And  Section  2  provides  how  they  may  issue  bonds  and  levy 
a  tax  for  this  purpose. 

The  defendants  claim  that  this  statute  not  only  confers  upon 
them  the  power  claimed,  but  that  they  are  compelled  to  exercise 
it  by  reason  of  the  fact  that  the  Secretary  of  War  h&<::  «on- 
demned  this  bridge  as  an  obstruction  to  navigation,  and  or- 
dered them  to  remove  and  rebuild  it,  as  apparent  from  the 
allegations  of  the  petition,  and  from  the  original  order  of  the 
secretary,  which  they  submit  to  us  for  consideration. 

And  yet  counsel  for  defendants  assert  against  the  right  of  the 
plaintiff  to  the  injunction  asked  for,  that  it  does  not  appear 
from  the  allegations  of  the  petition  that  the  bridge  in  question 
is  a  county  bridge. 

If  this  assertion  was  correct  and  if  this  is  not  a  county  bridgo, 
the  commissioners  could  not  have  any  control  over  it,  and  couUl 
not  be  required  to  remove  and  rebuild  it  at  this  expense  to  the 
county,  and  the  injunction  asked  for  should  be  granted  without 
further  consideration.  Such  a  claim  deserves  no  consideration 
at  our  hands.  The  statute  they  rely  upon  could  not  be  con- 
strued to  include  any  but  county  bridges;  and  they,  as  well  as 
the  Secretary  of  War,  have  been  acting  on  the  assumption  that 
it  is  such  a  bridge. 

We  are,  therefore,  compelled  to  ascertain,  first:  whether  such 
order  was  made  by  the  Secretary  of  War;  and,  second,  if  made, 
did  such  secretary  have  the  authority  to  make  and  enforce  it. 
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The  facts  as  stated  in  the  petition  and,  therefore,  admitted 
to  be  true,  and  supported  by  the  terms  of  such  original  order, 

are  that  the  secretary  had  ordered  the  commissioners  merely  to 
alter  said  bridge  by  removing  the  center  pier,  as  it  is  called  in 
the  order,  from  the  river,  because  it  is  an  obstruction  to  naviga- 
tion, and  to  dredge  at  that  point  to  a  depth  of  twenty-one  feet 
below  the  mean  level  of  Lake  Erie,  which  of  course  would  have 
the  effect  of  widening  the  channel  of  such  stream  the  width  of 
such  pier  as  it  is  admitted  to  be  on  the  east  bank  of  the  river, 
and  upon  which  this  bridge  swings. 

Was  that  an  order  condemning  this  bridge  as  a  whole  and 
ordering  its  removal? 

In  one  sense,  it  is  a  condemnation  of  the  bridge,  but  the  order 
directs  only  an  alteration  of  it,  by  removing  the  so-called  cen- 
ter pier. 

Defendants  claim  that  such  order  in  eflfect  required  them  to 
remove  the  whole  of  the  bridge;  that  the  removal  of  the  so- 
called  center  pier  would  destroy  the  bridge  as  a  whole;  that  it 
could  not  thereafter  be  repaired  and  restored. 

Such  eflfect  or  intention  is  not  apparent  from  the  order  and 
would  have  to  be  established  by  proper  evidence  in  defense. 

If  such  was  the  order  in  eflfect,  it  would  render  the  next 
question  in  this  case  less  difiScult  perhaps  of  solution. 

That  question — the  main  and  decisive  question  in  this  case — 
is:  Could  the  Congress  confer,  and  did  it  confer,  upon  the^ 
Secretary  of  War  the  authority  to  make  and  havo  enforced 
such  order? 

This  qxiestion  is  in  no  wise  aflFected  by  the  action  ol  the  Ohio 
Legislature  in  passing  the  statute  of  March  24,  1904.  First, 
because  the  eflfect,  legality  and  constitutionality  of  acts  of  Con- 
gress and  of  the  state  legislature,  are  matters  for  the  courts 
to  determine;  and  the  action  of  such  legislature  would  be  a 
mere  nullity  if  the  Congress  did  not,  or  could  not,  vest  such 
power  in  the  Secretary  of  War.  Secondly,  because  the  act 
claimed  to  confer  upon  such  secretary  the  authority  in  question, 
provides  that  it  is  only  the  ** lawful  order"  of  such  secretary 
that  may  be  enforced;  and  because  such  Ohio  statute  also 
provides  for,  and  coijfers  upon,  the  commissioners  authority 
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to  act  only  in  cases  wherein  such  secretary  has  the  power  **  un- 
der lawful  authority"  to  make  such  condemnation.  In  other 
words,  that  such  power  has  been  lawfully  conferred  upon  such 
secretary;  and  that  is  the  main  question  in  this  case.  If  Con- 
gress did  not,  or  could  not  confer  such  authority  upon  such 
secretary,  the  commissioners  could  not  exercise  the  power  speci- 
fied in  the  Ohio  statute,  and  could  not  be  held  civilly  or 
criminally  responsible  for  disobeying  such  order;  and  could  be 
enjoined  from  obeying  it  in  a  proceeding  like  this. 

The  authority  conferred  upon  the  Secretary  of  War  in  such 
cases  is  in  the  act  of  March  3,  1899  (30  U.  S.  Stat,  at  L.,  1121), 
which  superseded  Sections  4,  5  and  7  of  the  act  of  September 
19,  1890  (26  U.  S.  Stat,  at  L.,  426). 

Section  4  of  said  last-named  act  was  the  one  that  defined 
the  power  conferred  upon  the  secretary  in  such  cases,  and  the 
wording  of  Section  18  of  the  act  of  1899,  which  superseded 
said  Section  4  conferring  such  power  upon  such  secretary,  is 
in  precisely  the  same  words,  except  that  it  provides  the  altera- 
tions directed  by  the  secretary  to  be  made  in  the  structures 
shall  be  such  as  are  recommended  by  the  chief  engineer  of  the 
department. 

Said  Section  18  also  supersedes  said  Section  5  of  said  act  of 
1890,  making  the  willful  refusal  or  neglect  to  obey,  the  lawful 
orders  of  such  secretary  a  misdemeanor,  and  provides: 

• 

**If  the  persons,  corporation,  or  association  owning  or  con- 
trolling any  railroad  or  other  bridge  •  •  •  willfully  fail 
or  refuse  to  remove  the  same,  or  to  comply  with  the  lawful  or- 
der of  the  Secretary  of  War  in  the  premises,  such  person,  corpo- 
ration or  association  shall  be  deemed  guilty  of  a  misdemeanor, 
and  punished  by  a  fine  not  to  exceed  five  thousand  dollars; 
and  every  month  such  person,  corporation  or  association  shall 
remain  in  default     •     •     •    shall  be  deemed  a  new  oflFense.'' 

It  will  be  noticed  that  in  this  part  of  said  Section  18  of  said 
act  of  1899,  the  word  ** association"  is  added  to  the  words  ** per- 
sons, or  corporations,"  used  in  the  previous  part  of  said  section 
and  in  the  original  act,  in  defining  the  owners  or  controllers 
of  such  railroad  or  other  bridge. 
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Section  7  of  said  act  of  1890  related  to  the  building  of  bridges 
in  the  future. 

The  bridge  in  question  here  was  built  in  1889  by  the  county 
of  Ashtabula,  through  its  commissioners,  under  authority  from 
the  state,  and  the  Ashtabula  river  is  wholly  within  the  state  of 
Ohio,  and  is  only  navigable  for  about  three-fourths  of  a  mile 
south  from  Lake  'Erie. 

The  effect  of  the  act  of  September  19,  1890,  hereinbefore 
referred  to,  upon  the  rights  of  the  state,  and  the  jurisdiction  of 
the  state  courts,  over  such  structures,  was  determined  in  the 
case  of  The  Lake  Shore  &  Michigan  Southern  liy.  Co.  v.  The 
State  of  Ohio,  165  U.  S.  R.,  365. 

The  railroad  company  had  built  a  solid  bridge  over  the  river 
in  question  here,  a  short  distance  south  of  this  bridge;  and  the 
proceeding  was  in  quo  warranto  upon  the  part  of  the  state  to 
compel  the  company,  upon  the  ground  that  the  bridge  was  a 
public  nuisance  in  that  it  obstructed  navigation,  to  remove  the 
bridge,  or  to  so  change  it,  by  making  a  draw  span,  that  naviga- 
tion would  not  be  obstructed,  and  such  was  the  order  of  the 
state  courts  in  the  case. 

The  defense  set  up  by  the  company  was  that  the  Ashtabula 
river  was  a  navigable  water-way  of  the  United  States;  that  the 
act  of  Congress  of  1890  had  taken  away  the  right  of  the  state 
as  to  all  structures  on  or  over  such  water-ways  and  that  the 
state  courts  had  no  jurisdiction  of  the  subject-matter. 

Section  4  of  said  act  of  1890,  which  was  simply  re-enacted  in 
Section  18  of  the  act  of  1899,  as  heretofore  stated,  was  as  fol- 
lows: 

**That  whenever  the  Secretary  of  War  shall  have  good  reason 
to  believe  that  any  railroad  or  other  bridge  now  constructed, 
or  which  may  hereafter,  be  constructed,  over  any  of  the  naviga- 
ble water-ways  of  the  United  States,  is  an  unreasonable  obstruc- 
tion to  the  free  navigation  of  such  waters  on  account  of  insuffi- 
cient height,  width  of  span  or  otherwise,  or  where  there  is 
difficulty  in  passing  the  draw  opening  or  the  draw  span  of  such 
bridge  by  rafts,  steamboats  or  other  water-craft,  it  shall  be  the 
duty  of  said  secretary,  first  giving  the  parties  reasonable  op- 
portunity to  be  heard,  to  give  notice  to  the  persons  or  corpora- 
tions owning  or  controlling  such  bridge  so  to  alter  the  same  as 
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to  render  navigation  through  or  under  it  reasonably  free,  easy 
and  unobstructed ;  and  in  giving  such  notice  he  shall  specify  the 
changes  required  to  be  made,  and  shall  prescribe  in  each  case  a 
reasonable  time  in  which  to  make  them." 

The  Supreme  Court  affirmed  the  action  and  order  of  the 
state  courts,  and  held  that  full  power  resided  in  the  state  as  to 
the  erection,  removal  or  modification  of  bridges  and  other  struc- 
tures in  navigable  streams  wholly  within  the  limits  of  the  state, 
in  the  absence  of  the  exercise  by  Congress  of  authority  to  the 
contrary.  That  the  act  of  1890  not  only  did  not  abridge  that 
power,  but  recognized  its  existence,  and  did  not  confer  upon  the 
secretary  the  right  to  determine  when  and  where  a  bridge  may 
be  built.  That  the  state  court  had  jurisdiction,  that  it  was  not 
necessary  to  decide,  and  the  court  did  not  decide,  whether  the 
Ashtabula  river  was  a  water-way  of  the  United  States  or  not; 
and  that  said  act  of  1890  simply  created  an  additional  remedy  to 
prevent  such  structures  from  interfering  with  commerce;  that 
is,  interstate  commerce. 

It  is  settled,  therefore,  that  the  power  of  the  state,  and  the 
jurisdiction  of  its  courts  over  the  then  existing  bridges  on  this 
river,  have  not  been  taken  away  by  the  acts  in  question ;  nor  have 
they  been  by  any  other  acts  subsequently  passed  by  the  Congress, 
if  they  could  be,  but  remain  intact;  and  as  the  bridge  in  ques- 
tion here  was  built  by  this  county  under  authority  from  the 
state  in  1889,  the  pertinent  question  arises:  Could  Congress 
delegate  to  the  Secretary  of  War  the  power  to  find  and  adjudge 
that  the  Ashtabula  river  is  a  water-way  of  the  United  States, 
and  that  such  bridge  is  an  unreasonable  obstruction  to  the  free 
navigation  of  said  river,  and  to  order  the  county  of  Ashtabula, 
through  it^  commissioners,  to  change  and  alter  said  bridge  by 
destroying  one  of  its  piers,  and  to  widen  the  channel  of  said 
stream  by  dredging  at  that  point  to  the  depth  of  twenty-one 
feet  below  the  mean  level  of  Lake  Erie,  and  to  rebuild  said 
bridge  according  to  the  plans  and  specifications  furnished  by 
the  secretary,  and  within  the  time  prescribed  by  him. 

We  have  seen  that  the  Supreme  Court  of  the  United  States 
refused  to  pass  upon  the  question  whether  this  river  was  a 
water-way  of  the  United  States  or  not. 
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It  seems  as  if  the  court  had  doubts  upon  the  question,  or  it 
would  not  have  hesitated  to  hold  that  such  stream  was  a  water- 
way of  the  United  States,  as  the  question  was  made  and  relied 
upon  by  the  railway  company. 

But,  how  could  Congress  delegate  the  power,  and  confer  the 
judicial  functions  specified  in  said  Section  4  of  said  act,  and  as 
re-enacted  in  said  Section  18  of  the  act  of  1899,  upon  a  mere 
government  official,  functions  belonging  only  to  courts  under  the 
provisions  of  the  Constitution,  which  provides  that  the  personal 
rights  of  citizens,  and  their  property,  can  not  be  taken  from 
them,  confiscated  or  destroyed,  save  upon  just  compensation,  and 
by  due  process  of  law. 

The  Congress  is  like  any  other  representative  body,  and  if  it 
could,  as  a  legislative  act,  mak^  such  finding  and  order  itself 
as  to  this  stream  and  bridge,  it  could  not  delegate  such  legisla- 
tive power  to  a  government  official. 

In  support  of  the  constitutionality  of  the  act,  it  is  claimed  that 
the  authority  conferred  upon  the  Secretary  of  War  by  the  act 
in  question  to  determine  what  is  an  obstruction  is  merely  ad- 
ministrative in  its  character — simply  to  aid  Congress  in  carry- 
ing out  its  legislative  action,  and  not  an  authority  to  fix  or 
make  the  law. 

In  what  sense  are  such  duties  thus  cast  upon  the  secretary 
administrative,  and  that  the  secretary  not  thereby  authorized 
to  fix  or  make  the  law? 

Here  the  whole  power  to  find  and  adjudge  such  river  to  be 
such  water-way,  and  such  bridge  to  be  an  unreasonable  obstruc- 
tion to  such  water-way,  and  to  order  its  alteration,  is  vested 
solely  in  the  secretary,  and  his  action  is  final;  and  the  owner  is 
subject  to  a  criminal  action  under  the  provisions  of  such  act 
if  he  refuses  or  neglects  to  obey  such  order. 

If  such  power  is  merely  administrative,  why  would  it  not 
also  be  conferring  administrative  power  to  authorize  the  sec- 
retary to  fine  the  owners  of  such  bridge  for  refusing  or  neglect- 
ing to  obey  the  secretary's  order,  instead  of  appealing  to  the 
courts.  If  he  may  make  such  findings  himself  and  compel  the 
owner  to  destroy  part  of  such  valuable  structure,  and  expend 
his  own  money  in  rebuilding  it,  why  could  he  not  hold  in  con- 
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tempt  and  impose  a  fine  on  such  owner  for  refusing  to  obey 
the  order? 

The  powers  thus  attempted  to  be  conferred  upon  such  secre- 
tary are  not  legitimately  legislative  either  in  their  character, 
but  judicial  solely,  to  be  conferred  upon,  and  exercised  by  the 
courts  alone ;  that  is  in  part,  as  some  of  these  powers  even  courts 
could  not  exercise. 

While  the  Supreme  Court  of  the  United  States,  as  in  the  case 
cited,  has  passed  this  act  by  as  valid,  yet  its  validity  was  not 
then  and  has  never  been  questioned  and  brought  to  that  court 
for  consideration  and  decision. 

The  lower  courts  which  have  held  it  constitutional,  in  sup- 
port thereof  have  held  that  *'the  power  to  determine  what 
shall  or  what  shall  not  be  in  law  an  obstruction  to  navigation 
is  vested  in  Congress/'  and  **  Whether  a  thing  obstructs  naviga- 
tion or  not  is  a  question  not  of  law,  but  of  fact."  Well,  the 
same  might  be  said  of  any  crime,  as  the  statutes  define  what 
constitutes  a  crime.  If  this  assertion  were  true,  it  would  be 
immaterial.  But  I  can  not  see  why  the  questions  whether  a 
river  is  a  water-way  of  the  United  States,  and  whether  a  bridge 
over  it  is  an  unreasonable  obstruction  to  navigation,  are  not 
mixed  questions  of  law  and  fact. 

In  Chatfield  Co,  v.  City  of  New  Haven,  110  Fed.  Rep.,  788, 
and  United  States  v.  Union  Bridge  Co.,  decided  recently  in  the 
District  Court  for  the  Western  District  of  Pennsylvania,  the 
district  judges  held  this  act  constitutional  on  the  ground  that  it 
had  been  so  decided  by  Judge  Grosscup,  in  United  States  v. 
City  of  Moline,  82  Fed.  Rep.,  592 ;  and  which  is  the  case  relied 
upon  here  for  the  same  purpose. 

Those  courts  were  mistaken,  as  well  as  counsel  here,  as  to  the 
effect  of  the  holding  in  City  of  Moline  case.  It  was  a  peculiar 
case,  and  Judge  Grosscup  held  that  while  the  act  in  question 
was  unconstitutional  in  its  general  application,  it  was  constitu- 
tional as  applied  to  the  case  he  had  in  hand,  for  the  reason 
that  the  Legislature  in  the  grant  to  the  company  of  the  right  to 
build  the  bridge  had  reserved  the  right  to  compel  the  company 
to  alter  it  to  a  draw-span  bridge  at  any  time  in  the  future,  and 
that,  therefore,  the  successor  to  the  franchise,  the  city,  had  no 
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right  to  compensation,  although  the  order  was  made  by  the 
Secretary  of  War  as  Congress  had  declared  the  stream  to  be  a 
water-way  of  the  United  States,  and  had  succeeded  to  the  rights 
of  the  state  in  regard  to  the  bridge. 

The  opinion  is  as  peculiar  as  the  case.    On  page  598  it  is  said : 

**The  proposition  as  to  the  validity  of  the  act  presents  two 
questions : 

** First.  Is  the  bridge  an  obstruction  to  navigation?  Second. 
Is  it  there  by  any  such  legal  right  that  the  government  may 
not  interfere  with  it  in  the  respect  designated  without  just  com- 
pensation ? 

**The  first  question  is  purely  administrative,  and  Congress 
can  delegate  the  power  to  the  Secretary  of  War. 

**A  thousand  questions  of  equal  moment  to  the  parties  in- 
terested, and  of  equal  difficulty,  are  necessarily  delegated  to 
the  great  departments  every  month.  In  the  very  nature  of 
things,  Congress  can  not  dispose  of  them.  A  government  of 
the  size  of  this,  operated  upon  such  a  conception,  would  be 
clogged  immediately.'' 

A  peculiar  reason  for  giving  such  power  to  the  War  Depart- 
ment instead  of  the  judicial.    The  learned  judge  proceeds : 

**The  second  question  is  undoubtedly  judicial,  and  for  that 
very  reason  is  not  subject,  constitutionally,  to  the  decision  of 
Congress  any  more  than  of  the  Secretary  of  War.  If  the  bridge 
is  there  by  legal  right — if  it  be  a  franchise  or  property  that 
can  not  be  taken  except  after  just  compensation — Congress  is 
powerless,  either  by  general  or  special  acts,  to  touch  it.  In  the 
face  of  such  property  right  Congress  is  as  helpless  as  the  War 
Department. ' ' 


At  the  close  of  the  opinion  the  judge,  referring  to  the  crimi- 
nal action  provided  for  in  the  act,  says: 

**The  right  of  appeal  to  the  judiciary  in  all  questions  in 
their  nature  judicial  is  preserved  in  the  sections  of  the  statute 
under  discussion. 

**The  Secretary  of  War  has  no  power  to  carry  out  his  de- 
cision respecting  these  obstructions  except  through  a  court. 
Any  question,  whether  of  law  or  fact,  essentially  judicial 
may  be  raised  under  these  informations.  A  court  of  the  Uniteti 
States  stands  always,  by  the  clear  provisions  of  the  act,  between 
the  decision  of  the  Secretary  and  its  execution. 
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* '  There  is,  therefore,  in  the  act  no  delegation  of  judicial 
power  to  the  secretary  that  is  not  open  to  review  in  the  courts. 
I  hold,  therefore,  that  the  act,  so  far  as  it  is  applicable  to  the 
case  in  hand,  is  constitutional  and  valid.'' 

It  is  evident,  therefore,  that  he  held  the  act  constitutional 
only  so  far  as  the  case  he  had  before  him  was  concerned,  and 
on  the  ground  I  have  stated — ^that  the  defendant  was  not  en- 
titled to  compensation. 

But  that  is  a  legal  question,  to  be  determined  before  the  order 
to  alter  the  bridge  is  made,  and  could  not  be  decided  by  the 
secretary,  and  the  criminal  case  is  only  to  punish  the  party  for 
not  obeying  such  order. 

The  right  involved  in  this  second  question,  conferred  upon 
the  secretary  by  the  act,  he  declared  was  undoubtedly  judicial 
as  to  such  legal  bridges,  and  it  is  impossible  to  believe  that  he 
intended  to  hold,  and  was  holding,  that  the  act  was  constitu- 
tional as  applied  to  any  and  all  bridges  and  their  owners,  be- 
cause such  owners,  when  prosecuted  criminally  for  disobeying 
the  order,  might  plead  the  unconstitutionality  of  the  act  as  a 
defense. 

But  how  could  that  make  the  act  constitutional?  Every  act 
is  subject  to  review  by  courts,  and-  if  that  would  make  them 
constitutional,  the  review  would  be  useless.  But  in  such  case 
the  court  simply  would  have  to  hold  that  the  act  was  uncon- 
stitutional, and  discharge  the  defendant,  if  the  authority  con- 
ferred upon  the  secretary  was  undoubtedly  judicial,  as  declared 
by  Judge  Grosscup,  as  to  bridges  included  in  his  second  question, 
and  which  could  not  be  conferred  upon  the  secretary,  nor  ex- 
ercised by  Congress  itself;  and  consequently  the  action  of  the 
secretary  would  be  absolutely  void. 

**0h  yes,*'  in  effect,  say  the  defendants  here,  **but  it  can 
be  adjudged  unconstitutional  only  by  the  court  in  the  criminal 
case  provided  for  in  the  act;  and  as  we  have  agreed  to  obey 
the  order,  tare  down  the  bridge  and  rebuild  it,  no  criminal  ac- 
tion can  be  brought,  and  the  county  or  its  tax-payers  can  not 
interfere,  consequently  the  act  is  constitutional  as  to  this 
bridge.  *' 

Is  such  an  argument  entitled  to  any  consideration  ? 
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But  the  test  put  by  Judge  Grosscup  neceasai-ily  eliminates 
from  consideration  some  very  important  elements. 

His  second  question,  or  test,  eliminates  the  constitutional  pro- 
vision, that  the  civil  rights  of  citizens  and  their  property,  can 
not  be  taken  from  them  except  by  due  process  of  law,  and  the 
action  provided  for  in  this  statute  is  a  direct  violation  of  such 
provision.  It  is  a  criminal  action,  to  be  instituted  at  the  in- 
stigation of  the  secretary,  to  have  the  owners  of  such  bridge 
punished  for  refusing  or  neglecting  to  obey  his  order. 

The  first  question,  or  test,  also  eliminates  an  important  propo- 
sition. 

Instead  of  such  test  being  whether  such  bridge  is  an  obstruc- 
tion to  navigation,  as  he  puts  it,  it  should  be  whether  it  is  an 
unreasonable  obstruction,  as  declared  in  the  act  in  question  of 
March,  1890,  which  was  passed  to  amend  the  original  act  of 
August  11,  1888,  by  the  insertion  of  the  word  unreasonable,  30 
as  to  make  it  read  ** unreasonable  obstruction,"  so  that  a  bridge 
constituting  a  reasonable  obstruction  could  not  be  ordered  re- 
moved or  altered. 

The  determination  of  what  is  an  unreasonable  obstruction 
as  contra-distinguished  from  a  reasonable  one,  clearly  involves 
a  question  of  law  as  well  as  of  fact,  just  as  in  the  determination 
of  what  is  a  reasonable  time  in  which  to  perform  an  act  as 
contra-distinguished  from  an  unreasonable  time,  which  all  courts 
hold  involves  a  question  of  law  as  well  as  of  fact;  and  time  and 
again  have  set  aside  the  verdict  of  juries  on  that  very  ground, 
their  verdict  being  contrary  to  what,  in  the  eye  of  the  law,  would 
be  a  reasonable  time;  and  on  that  ground  the  act  in  question 
has  been  held  unconstitutional. 

In  United  States  v.  Bridge  Co.,  45  Fed.  Rep.,  178 ;  and  United 
States  V.  Commissioners  of  Muskingum  Co.,  Ohio,  50  Fed.  Rep., 
406,  the  courts  held  the  act  unconstitutional  because  the  power  to 
determine  whether  a  lawfully  erected  bridge  was  an  unreasona- 
ble obstruction  to  navigation  was  a  judicial  function — ^a  mixed 
question  of  law  and  fact — which  even  courts  could  not  deter- 
mine -without  a  constitutional  jury;  and  could  not  be  rele- 
gated to  any  subordinate  authority  or  person. 
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How  is  it  possible,  under  the  provisions  of  the  Constitution, 
for  Congress  to  confer  upon  the  War  Department  the  authority 
to  determine  that  a  state,  a  county,  a  person  or  corporation 
has  no  legal  right  to  maintain  an  established  bridge  over  a 
river,  and  to  order  and  compel  such  owner  to  tear  it  to  pieces, 
change  and  alter  it  according  to  plans  and  specifications  fur- 
nished by  such  department. 

If  it  can  confer  such  authority  in  such  cases,  why  may  not 
Congress  confer  upon  the  Secretary  of  War  the  power  to  hear 
and  decide  all  cases  where  the  rights  of  the  general  government 
and  a  state  or  its  citizens  or  others,  come  in  conflict  1 

To  find  and  adjudge  that  a  stream  wholly  within  one  state, 
and  navigable  less  than  a  mile,  is  a  water-way  of  the  United 
States,  when  the  Congress  had  not  defined  what  constitutes  such 
a  water-way,  and  that  a  drawbridge  over  the  same,  lawfully  con- 
structed by  the  county  where  such  navigable  portion  lies,  under 
authority  from  the  state  before  Congress  restricted  such  right, 
and  constituting  part  of  a  street  of  a  city,  with  a 
draw-span  the  full  width  of  the  stream,  is  an  unreasona- 
ble obstruction  to  the  free  navigation  of  such  stream,  and 
to  order  certain  parts  of  such  bridge  to  be  torn  down  and  re- 
moved because  thereof,  is  clearly  the  exercise  of  judicial  func- 
tions belonging  only  to  courts,  and  can  not  be  conferred  upon 
and  exercised  by  a  mere  government  official,  even  as  against 
private  parties,  let  alone  a  civil  division  of  a  state.  Beyond  ques- 
tion it  is  condemning  a  lawfully  erected  structure,  the  property 
of  a  civil  division  of  a  state,  as  a  public  nuisance  and  ordering 
its  removal  by  such  owner,  which  can  only  be  done  by  the  finding 
of  a  constitutional  jury  or  the  judgment  of  a  jurisdictional  court, 
upon  a  specific  legal  indictment,  complaint  or  other  judicial  pro- 
cedure. 

It  is  the  compelling  of  a  county,  a  civil  division  of  a  state, 
second  only  to  the  state  itself,  to  destroy  the  eflBciency  and  value 
of  its  property,  not  only  without  due  process  of  law,  but  without 
compensation,  and  at  its  own  expense,  which  in  no  event  could 
legally  be  done  unless  such  a  structure  was  adjudged  to  be  a 
public  nuis^ce,  as  in  the  case  of  Railway  v.  OhiOj  supra. 
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In  whom  can  such  authority  be  vested  but  the  established 
courts  of  the  government  having  jurisdiction  over  the  subject- 
matter,  and  upon  no  other  ground  could  the  county,  through  its 
commissioners,  be  required  to  destroy  the  usefulness  and  value 
of  such  lawfully  erected  structure,  by  tearing  away  a  valuable 
and  necessary  part  thereof  without  compensation,  and  at  its 
own  expense. 

Compelling  the  county  to  tear  away  and  destroy  a  valuable 
part  of  its  bridge,  to  the  injury  of  the  whole,  and  at  its  ovm 
expense,  leaving  out  of  view  the  rebuilding  of  it,  on  the  mere 
order  of  a  government  o£Qcial,  evidently  is  the  taking  of  the 
property  of  such  county,  and  without  due  process  of  law.  To 
compel  one  thus  to  destroy  not  only  the  efficiency  but  the  exis- 
tence of  his  property,  deprives  him  of  that  property,  and  of  the 
money  required  to  pay  for  doing  the  work,  and  therefore,  in 
effect,  takes  the  property  and  money  from  him,  and  without  due 
process  of  law. 

It  is  immaterial  upon  what  ground  it  is  done.  If  because  of 
its  being  a  public  nuisance,  or,  casting  aside  such  name,  because 
it  is  claimed  to  be  an  obstruction  to  navigation,  it  only  can  be 
done  by  due  process  of  law. 

And  that  is  not  all.  The  act  in  question  authorizes  the  sec- 
retary to  do  this  without  finding  that  such  structure  in  fact  is  an 
unreasonable  obstruction  to  the  free  navigation  of  such  streams. 
All  he  is  required  to  do  is  to  declare,  as  he  has  in  this  instance, 
that  he  has  good  reason  to  believe  that  it  is  such  an  obstruction. 
Such  belief  would  authorize  a  court  or  a  jurj'^  tp  find  as  a  fact, 
and  adjudge  such  bridge  to  be  such  an  obstruction,  but  without 
such  finding  and  judgment,  such  declaration  would  avail  noth- 
ing. 

Congress  can  not  constitutionally  confer  even  upon  courts 
the  right  to  order  the  destruction  in  whole  or  in  part  of  a  law- 
fully erected  and  valuable  public  structure  like  this  without 
such  finding  and  judgment. 

But  if  Congress  can  delegate  such  power  to  the  Secretary  of 
War,  and  the  act  in  question  is  valid,  the  result  is  the  same. 
The  act  does  not  confer  authority  on  such  secretary  in  regard  to 
bridges  owned  by  a  county,  a  civil  division  of  a  state. 
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In  construing  a  statute,  where  a  particular  matter  or  thing  is 
named,  followed  by  general  words  to  include  generally  such 
matters  or  things,  such  general  words  are  held  only  to  mean  and 
include  matters  and  things  of  a  similar  nature  to  those  specially 
named.  And  **or  other  bridges/'  in  this  act  means  bridges  simi- 
lar to  the  ones  specifically  named,  to-wit,  railroad  bridges,  and 
therefore  only  include  such  as  are  owned  or  controlled  by  rail- 
road or  other  private  corporations,  and  not  such  as  are  owned  by 
a  civil  division  of  a  state,  and  controlled  by  its  representatives. 
The  whole  act  sustains  this  construction,  as  its  provisions  apply 
solely  to  individuals,  railroad  and  other  corporations  and  associa- 
tions  of  a  commercial  or  private  character,  as  contra-distin- 
guished from  other  bodies,  as  a  state,  or  its  divisions,  like  a 
county.  While  county  commissioners  control  county  bridges, 
they  do  it  merely  as  representatives  of  the  county,  and  not  as 
individuals  or  as  a  corporation  or  association. 

The  granting  of  power  to  **  persons,  corporations  or  associa- 
tions" to  build  bridges  and  maintain  them,  by  the  United  States, 
or  a  state,  could  never  be  construed  to  mean  and  include  counties 
or  their  commissioners;  nor  can  the  statute  in  question  be  con- 
strued differently. 

County  commissioners  can  not  perform  a  duty  or  an  act  ex- 
cept such  as  the  state  authorizes  them  to  perform  as  and  for  the 
county  they  represent  as  a  part  of  the  state. 

They  have  nothing  to  do  with  such  matters  personally  as  in- 
dividuals, or  as  a  corporation  or  association,  and  are  not  in- 
cluded within  the  legitimate,  legal  and  ordinary  meaning  of 
such  names.  And  I  think  the  act  in  question,  which  must  be  con- 
strued strictly,  under  the  well  settled  rules  of  law,  can  not  be 
construed  as  conferring  upon  the  secretary  authority  to  take 
action  in  regard  to  bridges  that  were  lawfully  constructed  by 
such  civil  division  of  a  state  simply  because  the  control  of 
such  bridges  is  vested  by  the  state  in  such  officials.  Nor  do  T 
think  Congress  had  in  view,  or  intended  to  include,  such  bodies 
as  county  commissioners  in  the  passing  of  such  acts.  Although 
such  bodies  may  in  some  of  the  states,  as  in  Ohio,  have  control  of 
county  bridges,  they  could  not  be  held  to  obey  such  orders  if, 
as  a  body,  they  have  no  money  which  they  could  devote  to  such 
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work,  and  no  right  or  authority  to  raise  it  for  that  purpose ;  and 
there  is  not  a  county  in  the  states  where  the  commissioners  have 
such  authority  unless  given  in  some  special  statute  passed  at  the 
instance  of  interested  parties,  as  claimed  in  this  instance. 

No  such  general  power  is  vested  in  them  and  the  Congress 
knew  it,  and  could  not  have  intended  to  include  such  commis- 
sioners in  the  phrase  ** corporations  or  associations."  Nor  was 
Congress  so  ignorant  of  the  meaning  of  these  words,  that  it  be- 
lieved, or  could  be  induced  to  believe,  that  a  civil  division  of  a 
state,  or  its  representatives,  were  included  in  such  designations. 

But  if  such  act  includes  county  commissioners,  where  can  be 
found  the  authority  to  support  the  claim  that  such  secretary,  or 
the  Congress,  has  the  right  lawfully  to  order  and  compel  the 
county  of  Ashtabula,  through  its  commissioners,  to  rebuild  such 
bridge  or  to  do  the  dredging  described  in  such  order  and  in- 
crease the  present  width  of  the  channel  of  such  stream,  and 
within  a  prescribed  time? 

Where  a  structure  is  legally  condemned  as  a  public  nuisance 
by  reason  of  its  obstructing  navigation  or  otherwise,  it  is  possi- 
ble the  owner  may,  in  a  proper  case,  be  legally  ordered  and 
compelled  to  remove  it;  but  it  is  beyond  .me  to  imagine  that 
such  owner  could  legally  be  ordered  and  compelled  to  rebuild, 
and  rebuild  according  to  the  plans  and  specifications  of  the 
body  ordering  its  removal,  and  within  a  time  specified  in  such 
order  or  be  arrested  for  non-compliance,  and  heavily  fined, 
and  for  each  month  of  non-compliance,  as  prescribed  in  such 
act.  It  would  be  rank  despotism  that  neither  the  legislative, 
executive  or  judicial  departments  of  this  government  could  ex- 
ercise. Therefore,  in  this  respect  also,  the  act  in  question  is  un- 
constitutional. Congress  can  not  order  it  done,  nor  confer  the 
authouity  upon  the  courts.  And  how  can  the  commissioners  be 
lawfully  ordered  and  compelled  to  do  the  dredging  described  in 
this  order,  and  thus  increase  the  present  width  of  the  channel  of 
this  stream,  unless  originally  the  stream  was  of  that  depth  and 
width  at  that  point,  and  was  filled  and  narrowed  by  the  county 
by  placing  the  pier  thereon,  or  otherwise  ? 

Instead  however,  of  that  being  the  case,  it  is  conceded,  and  is 
a  fact,  that  such  center  pier,  as  it  is  named  in  such  order,  was 
placed  on  the  bank  of  the  riveri  and  not  in  the  river  at  all 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       485 

1906-6.]  Ashtabula  County. 


As  there  is  no  claim  or  pretense  that  the  county  or  its  officers 
extended  the  river  bank  at  this  point  westward  into  the  river, 
and  afterwards  built  this  pier  thereon,  how  can  Congress  consti- 
tutionally confer  upon  the  secretary  the  authority  to  compel  the 
county,  or  its  commissioners,  to  do  such  dredging? 

Having  no  authority  to  order  and  compel  such  commissioners 
to  do  such  rebuilding  and  dredging,  the  order  is  nugatory,  un- 
lawful and  unauthorized,  as  it  is  to  be,  and  must  be,  enforced 
as  a  whole,  or  not  at  all. 

But  if  the  Congress  could  confer  the  power  on  the  secretary 
to  make  such  order,  evidently  the  object  Congress  had  in  view 
was  to  render  navigation  through  or  under  such  bridges  **  rea- 
sonably free,  easy  and  unobstructed''  by  the  removal  of  such 
parts  of  such  bridge  as  unreasonably  obstructs  such  navigation ; 
and  therefore  Congress  conferred  no  authority  upon  such  secre- 
tary to  order  such  removal  unless  such  part  ordered  to  be  re- 
moved was  such  an  obstruction,  the  removal  of  which  would  of 
itself  produce  such  result. 

The  pier  in  this  case  is  not  such  an  obstruction,  and  its  re- 
moval without  the  dredging  directed  in  the  order  would  avail 
navigation  nothing.  The  order  therefore  was  nugatory — ^the 
secretary  had  no  authority  to  make  it.  It  must  be  viewed  as  a 
whole  and  can  not  be  divided.  If  such  was  the  intention  of 
Congress,  he  can  not  require  the  removal  and  destruction  of  iv 
part  of  a  valuable  and  important  structure  like  this  bridge  unless 
such  part  is  an  unreasonable  obstruction  to  the  navigation  of 
the  river,  the  removal  of  which  would  of  itself  facilitate  such 
navigation. 

But  further,  the  order  of  the  secretary  is  not  a  lawful  order, 
and  can  not  be  enforced,  and  the  commissioners  held  criminally 
-liable  for  disobeying  it,  because  he  was  mistaken  as  to  each  of 
the  causes  assigned  by  him  as  constituting  the  bridge  an  ob- 
struction to  navigation,  and  neither  is  true.  As  a  fact,  the  so- 
called  center  pier,  upon  which  the  bridge  swings,  is  not  and 
never  was  in  the  river,  but  placed  on  the  natural  east  bank 
of  the  river,  south  of  the  harbor  proper,  east  of  the  harbor  line ; 
the  draw  span  being  the  full  width  of  the  river — 120  feet — and 
the  faulty  position  of  the  navigable  opening  is  caused,  not  by  the 
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bridge,  but  solely  by  the  short,  sharp  curve  in  the  river  itself. 
All  of  which  is  admitted  to  be  and  is  true. 

The  secretary  did  not  find  otherwise  as  facts,  but  simply 
that  he  had  good  reason  to  believe  them  to  be  true. 

Why,  then,  should  such  an  order  be  obeyed  ?  Why  should  the 
commissioners,  under  such  an  order,  based  upon  a  mistaken 
assumption  of  facts,  undertake  to  and  claim  that  they  not  only 
have  the  right  to  remove  such  bridge  and  build  a  new  one  at 
an  expense  to  the  tax-payers  of  this  county,  of  at  least  $200,000, 
but  that  they  are  compelled  to  do  so? 

It  is  alleged  in  the  petition  that  the  object  to  be  accomplished 
by  the  order  of  the  Secretary  of  War  is  not  to  remove  obstruc- 
tions that  are  caused  by  this  bridge  or  any  of  its  parts,  but  to 
straighten  the  channel  of  the  stream,  and  especially  for  the 
benefit  of  the  railroad  companies  who  own  the  docks  at  that 
point  south  of  this  bridge. 

The  statute  of  the  state  confers  authority  upon  the  commis- 
sioners, when  they  are  required  to  act  in  such  case  (which  they 
can  not  do  save  under  a  lawful  condemnation),  to  levy  a  tax 
and  issue  bonds  and  pay  the  expense  of  acquiring  property  for 
the  purpose  of  widening  the  channel,  not  to  straighten  it — ^which 
is  the  object  to  be  accomplished  in  this  instance.  That  this  is  the 
object  of  the  War  Department  itself  is  apparent  from  the  terms 
of  the  order.  The  order  directs  the  commissioners  not  only  to 
remove  the  center  pier,  which  is  at  the  point  of  the  projecting 
elbow  of  the  river  bank,  but  to  dredge  at  that  point  twenty-one 
feet  below  the  mean  lake  level — cut  the  elbow  oflf  and  straighten 
the  channel. 

The  original  order  has  been  submitted  to  us  by  counsel  for 
the  defendants,  as  heretofore  stated,  and  while  we  may  not.  re- 
gard it  in  the  decision  of  the  case,  I  simply  refer  to  it  as  showing 
that  the  statements  of  the  petition  are  correct,  and  that  I  am 
looking  at  the  case  in  a  proper  and  legitimate  light.  It  differs, 
however,  very  little  in  its  wording,  and  none  in  legal  effect  from 
the  order  as  stated  in  the  petition. 

This  order  was  made  upon  a  second  application,  the  Secretary 
of  War  having  refused  to  interfere  upon  the  first  application. 
The  grounds  of  his  refusal  are  not  stated,  but  must  have  been 
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that  the  center  pier  or  bridge  was  no  obstruction  to  navigation, 
or  that  the  stream  was  not  a  water-way  of  the  United  States,  or 
that  he  had  no  lawful  authority  to  make  such  an  order. 
Here  is  the  order  that  finally  was  made : 

**To  the  County  Commissioners  of  Ashtabula  County,  Ohio: 
Take  notice,  that  whereas,  the  Secretary  of  War  has  good  reasons 
to  believe  that  the  draw  bridge  of  the  county  of  Ashtabula, 
Ohio,  across  the  Ashtabula  river  at  Bridge  street,  in  the  harbor 
of  Ashtabula,  Ashtabula,  Ohio,  is  an  unreasonable  obstruction 
to  the  free  navigation  of  the  said  river  and  harbor,  which  are 
navigable  water-ways  of  the  United  States,  on  account  of  an  in- 
suflScient  width  of  span,  a  faulty  position  of  the  navigable  open- 
ing, and  the  existence  of  the  center  pier  and  its  fender  in  the 
river,  there  being  difficulty  in  passing  the  draw  opening  or 
draw  span  of  such  bridge  by  rafts,  steamboats,  or  other  water- 
craft.  And  whereas,  the  following  alterations,  which  have  been 
recommended  by  the  Chief  of  Engineers,  are  required  to  render 
navigation  through  it  reasonably  free,  easy,  and  unobstructed, 
to-wit :  '  So  alter  said  bridge  as  to  afford  a  clear  navigable  open- 
ing not  less  than  140  feet  between  the  fenders,  and  remove  the 
present  center  pier  and  its  fender  and  dredge  at  that  point  to 
a  depth  of  twenty-one  feet  below  mean  lake  level.*  " 

In  this,  the  original  and  only  order,  the  draw  bridge  is  char- 
acterized as  an  obstruction  which  creates  **diflBculty  in  passing 
the  draw  or  draw  span  of  such  bridge, ' '  for  three  reasons :    . 

First.  "On  account  of  an  insufficient  width  of  span'* — while 
the  fact  is  that  the  span  is  the  full  width  of  the  river. 

Second.  **A  faulty  position  of  the  havigable  opening" — 
faulty  only  because  it  is  just  where  this  short  curve  is  in  the 
river,  and. 

Third.  *'The  existence  of  the  center  pier  and  its  fender  in 
the  river'* — and  yet  such  pier  is  not  in  the  river  at  all,  nor  is 
the  bridge  in  the  harbor  proper,  but  south  of  it. 

The  order  therefore  itself,  viewed  in  the  light  of  the  admitted 
facts,  shows  that  the  object  was,  not  simply  to  have  existing  ob- 
structions to  navigation  caused  by  this  bridge  removed,  but  to 
straighten  the  course  and  channel  of  the  river,  which  can  not  be 
done  save  by  the  removal  of  such  center  pier. 

That  all  parties  so  understood  it  is  made  more  manifest  by 
the  admitted  facts  stated  in  the  petition  herein,  that  an  en- 
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gineer  of  the  War  Department  at  Cleveland,  Ohio,  and  the  de- 
fendant commissioners,  have  agreed  upon  a  plan  for  the  re- 
building of  the  bridge,  by  which  the  west  abutment  is  to  be  re- 
moved eastward  fifty  feet  and  placed  in  the  present  channel,  and 
the  street  extended  out  to  it,  and  the  center  pier  removed  east- 
ward and  the  intermediate  space  on  that  side  of  the  river 
dredged  to  the  depth  stated  in  the  order,  thus  changing  the 
course  and  channel  of  the  stream  fifty  feet  or  more  to  the  east, 
instead  of  removing  the  so-called  center  pier  and  its  fender, 
and  dredging  at  that  point  to  the  depth  stated. 

Further,  this  shows  that  the  defendant  commissioners  are 
therefore  intending  to  do,  at  a  great  expense  to  the  tax-payers, 
that  which  they  are  not  expressly  required  to  do  by  the  order  of 
the  Secretary  of  War,  and  for  which  they  have  no  authority 
from  the  state. 

Nor  can  they  be  compelled  to  obey  the  order  itself.  It  is  ab- 
solutely void,  as  no  part  of  the  bridge  obstructs  navigation. 
Whatever  obstruction  exists  results  from  the  natural  crooked 
course  of  the  river  itself. 

This  center  pier  is  on  the  extreme  point  of  the  river  bank 
elbow  at  this  short  curve.  If  the  river  had  been  straight,  who 
would  have  said  that  a  bridge  whose  draw  span  cleared  the  whole 
river  was  an  obstruction  to  navigation? 

The  defendant  commissioners  assert  that  the  order  of  the 
Secretary  of  War  in  effect  condemns  and  orders  the  whole  bridge 
removed — that  they  are  compelled  to  remove  it  and  build  a  new 
one,  and  are  acting  lawfully  in  the  matter.     " 

The  order  of  the  Secretary  of  War  not  only  does  not  condemn 
and  order  the  removal  of  the  bridge,  but  he  could  not  lawfully 
make  such  an  order. 

This  bridge  is  a  legitimate  part  of  an  important  street  of  the 
city  of  Ashtabula,  and  could  not  be  ordered  removed  by  the 
Secretary  of  War,  and  the  continuity  of  the  street  destroyed. 
The  act  in  question  does  not  attempt  to  confer  upon  the  secretary 
such  power.  It  confers  upon  him  authority  only  to  direct  al- 
terations to  be  made,  and  that  is  all  that  he  undertook  to  do 
by  the  order  in  question — to  increase  the  width  of  the  span  to 
140  feet,  twenty  feet  of  an  increase ;  which  could  easily  be  done 
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if  it  had  to  be  done,  by  removing  the  so-called  center  pier,  as 
the-  order  substantially  directs,  twenty  feet  to  the  east,  where 
the  bridge  could  be  swung  upon  it,  as  there  is  sufficient  length 
to  the  bridge  east  of  the  pier  to  so  arrange  it  with  proper  ap- 
pliances. 

Of  their  own  motion  the  defendants  intend,  if  not  restrained, 
to  remove  the  present  bridge  entirely  and  build  a  jack  knife 
or  elevator  bridge  in  place  of  it  in  the  manner  and  style  I  have 
indicated,  and  there  is  no  legislative  authority,  congressional  or 
otherwise,  which  authorizes  them  to  do  it,  and  to  levy  a  tax  upon 
the  tax-payers  of  the  county  to  pay  the  large  expense  of  do- 
ing it. 

The  courts  of  this  state  have  jurisdiction  over  this  bridge,  the 
commissioners,  and  the  county  and  its  funds;  and  the  tax-pay- 
ers, who  would  bear  the  whole  brunt  of  the  matter,  are  entitled 
to  protection  and  the  remedy  here  sought,  and  which  is  the  only 
remedy  by  which  such  proceedings  may  be  stayed.  There  is  no 
remedy  open  to  these  parties  against  the  United  States  or  its 
Secretary  of  War,  and  if  there  was,  it  would  be  merely  cumula- 
tive and  not  exclusive. 

The  case  must  be  remanded  to  the  common  pleas  court,  with 
instructions  to  overrule  the  demurrer,  and  to  grant  a  temporary 
injunction  restraining  the  defendants  from  any  action  as  prayed 
for,  until  the  matter  is  finally  decided. 


Cook,  J. 

I  concur  in  the  judgment  announced  but  do  not  concur  in  all 
the  reasons  assigned  in  support  of  the  judgment.  I  do  not  think 
that  the  acts  of  September  19,  1890,  and  of  March  3,  1899,  which 
conferred  upon  the  Secretary  of  War  jurisdiction  in  cases  of  this 
character  contravene  the  provisions  of  the  Federal  Con- 
stitution. The  act  of  the  secretary  is  merely  an  admin- 
istrative act  in  carrying  into  effect  the  act  of  Congress, 
and  if  Congress  could  by  special  act  constitutionally  endow  the 
Secretary  of  War  with  power  to  remove  a  particular  obstruction 
from  a  navigable  river,  why  could  not  it  empower  him  by  a  gen- 
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eral  act  to  remove  all  obstructions  as  they  arise.  It  is  true  it 
gives  the  power  to  the  secretary  to  determine  what  obstructions 
to  the  free  navigation  of  the  river  are  unreasonable. 

The  same  principle  applies  to  all  the  administrative  depart- 
ments. There  must  be  the  exercise  of  judgment.  If  the  de- 
partments were  deprived  entirely  of  the  exercise  of  judgment 
they  would  be  ineffective  to  carry  into  execution  the  acts  of 
Congress.  To  say  that  every  time  an  obstruction  is  placed  in  a 
navigable  river,  or  that  a  bridge,  by  reason  of  the  enlarged  use 
of  the  river,  has  become  such  an  obstruction  that  it  jnaterially 
interferes  with  the  free  navigation  of  the  river,  or  possibly  en- 
tirely obstructs  it,  could  not  be  removed  except  by  a  special  act 
of  Congress  or  a  proceeding  in  court  for  that  purpose,  does  not 
seem  to  me  to  be  tenable. 

The  only  question  that  the  secretary  can  decide  is:  Is  the 
'bridge  an  unreasonable  obstruction  to  the  free  navigation  of  the 
river  V  If  he  believes  it  is  from  the  knowledge  and  information 
he  has,  then  his  ordering  its  removal  is  merely  an  administra- 
tive act.  Whether  it  is  there  by  legal  right  or  not  is  a  judicial 
question  that  must  be  determined  upon  a  hearing  in  the  courts 
as  provided  for  in  the  acts  of  Congress,  and  neither  Congress  nor 
the  secretary  could  finally  determine  that  question.  If  found  to 
be  there  under  a  legal  right  then  the  government  must  make  a 
compensation  before  it  can  be  removed,  and  this  right  to  appeal 
to  the  courts,  as  we  have  said,  is  fully  provided  for  by  the  acts 
of  Congress.  United  States  v.  City  of  Moline,  82  Federal  Re- 
ports, 592. 

But  the  question  in  this  case  is  under  the  admitted  facts :  Was 
there  any  obstruction  in  the  Ashtabula  river  to  be  removed! 
If,  as  a  matter  of  fact,  there  was  no  obstruction  in  the  river,  and 
that  is  admitted  as  far  as  this  action  is  concerned,  then  there  was 
nothing  for  the  secretary  to  base  his  order  upon.  His  authority 
was  to  order  the  removal  of  an  obstruction  and  yet  the  allega- 
tions of  the  petition,  as  stated  by  my  learned  brother,  in  his  ver}' 
able  opinion,  clearly  shows  there  was  no  obstruction  and  that  by 
a  combination  between  the  representatives  of  the  government 
and  the  county  commissioners,  under  a  pretended  order  of  the 
Secretary  of   War,   they,   the  commissioners,   propose,   except 
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they  are  restrained  by  the  tax-payers  of  the  county,  to  pull 
down  a  pier  and  dredge  out  the  space  so  occupied  by  the  pier 
to  a  depth  of  twenty-one  feet  at  a  point  that  was  never  in  the 
river  and  therefore  could  not  obstruct  the  river  or  navigation 
upon  the  river. 

As  shown  by  the  petition,  this  bridge  was  built  in  1889  by 
the  county  authorities,  under  the  direction  of  the  state.  Land 
was  purchased  by  the  county  on  which  to  place  this  pier.  This 
land  nor  the  pier  was  ever  within  the  boundaries  of  the  river  or 
within  the  harbor  line.  There  is  no  complaint  about  the  draw 
or  the  bridge  proper.  It  is  of  sufficient  height  and  breadth,  but 
what  the  order  requires  is  that  the  pier,  which  is  concededly 
upon  the  county's  own  land  not  within  the  boundaries  of  the 
river,  and  in  no  manner  obstructs .  navigation  further  than  a 
building  upon  the  bank  of  the  river,  and  entirely  without  its 
boundaries  would  obstruct  navigation,  is  ordered  removed  and 
the  space  dredged  out  to  the  depth  of  twenty-one  feet  in  order 
to  widen  the  river  or  straighten  it. 

The  petition  further  avers  that  the  commissioners  have  prom- 
ised and  agreed  under  this  so-called  order  of  the  Secretary  of 
War,  to  remove  this  pier  east  fifty  feet,  dredge  out  the^  space 
and  further  remove  the  west  abutment  opposite  the  pier,  which 
stands  on  the  bank  of  the  river  at  the  edge  of  the  water,  fifty 
feet  east  into  the  river,  fill  in  the  intervening  space  between  the 
bank  of  the  river  and  the  new  west  abutment,  and  build  an 
entirely  new  bridge  of  a  different  character,  all  at  the  expense 
of  the  county  of  $200,000,  and  all  without  tendering  any  com- 
pensation to  the  county. 

This  is  all  conceded  by  the  demurrer.  For  what  purpose  is  it 
done  t  It  is  said  to  straighten  the  river ;  that  there  is  an  elbow 
in  the  river  and  that  the  vessels  now  are  so  large  that  they  can 
not  get  up  the  river  without  this  is  done.  Has  the  Secretary 
of  War  any  authority  to  require  the  county  of  Ashtabula  to 
straighten  the  river  at  its  own  expense,  or  has  the  county  com- 
missioners any  authority  to  agree  with  the  government  to  carry 
out  such  a  requirement?  We  think  not.  and  that  the  tax-payers 
have  a  right  to  insist  that  the  commissioners  must  stand  upon 
their  legal  rights  against  such  an  arbitrary  and  illegal  order,  an<l 
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if,  by  fraud  or  from  fear  they  refuse,  that  they  may  by  the 
order  of  this  court  be  required  so  to  do.  It  is  immaterial  what 
is  the  language  of  the  order.  These  are  the  averments  of  the 
petition  which  are  admitted  by  the  demurrer  to  be  true. 

Under  these  circumstances  the  Secretary  of  War,  under  the 
act  of  Congress  under  which  he  claims  to  be  acting,  has  no 
authority  to  make  such  an  order,  and  agree  with  the  county 
commissioners  to  carry  it  into  effect  in  the  nlanner  proposed. 
It  would  be  a  fraud  upon  the  county.  The  commissioners  still 
threaten  to  proceed  in  the  manner  stated,  and  they  should  be 
enjoined  from  so  doing.  Had  the  commissioners  stood  upon  their 
rights,  they  could  have  contested  all  these  questions  in  the  fed- 
eral courts.  If  informations  were  made  or  indictments  found 
against  them 'and  the  facts  were  as  admitted  by  them  in  this 
suit,  they  could  not  possibly  have  been  convicted ;  neither  would 
the  government  be  permitted  by  the  federal  courts  to  remove  the 
pier  and  the  bridge  for  the  purpose  of  straightening  the  river 
until  it  paid  the  county  full  compensation  for  all  damages  that 
would  result  from  the  proposed  improvement  {United  States  v. 
City  of  Moline,  supra).  It  is  claimed  that  the  act  of  March  24, 
1904,  of  our  General  Assembly,  confers  upon  the  commissioners 
authority  to  act  as  they  propose  to  do.  This  act  could  only 
authorize  the  commissioners  to  act  in  a  legal  manner,  if  it  could 
do  that ;  as  it  was  enacted,  no  doubt  for  this  special  case,  its  consti- 
tutionality might  well  be  doubted.  However  that  might  be, 
it  does  not  authorize  the  commissioners  to  make  an  illegal  and 
fraudulent  agreement  and  combination  with  the  olBRcers  of  the 
government  to  spend '  two  hundred  thousand  dollars  of  the 
people's  money. 

M.  G.  Spaulding  and  E.  H,  Starkey,  for  plaintiff  in  error. 

White,  Perry  &  Roberts  and  C.  L.  Taylor,  for  defendants  in 
error. 
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CHOICE  OF  MATERIAL  FOR  STREET  PAVING. 

[Circuit  Court  of  Butler  County.] 

John  p.  Scott,  a  Taxpayer,  Etc.,  v.  The  City  op  Hamilton 

ET    AL. 
Decided,  April,  1905. 

Street  Improvements — Not  a  Delegation  of  Power  by  Council — To 
Designate  Materials  in  the  Alternative — Discretion  of  the  Board 
of  Public  Service  in  Naming  the  Material  and  Awarding  the  Con^ 
tract, 

1.  A  board  of  public  service,  where  required  by  a  street  improvement 

ordinance  to  choose  one  of  three  materials  after  bids  were  re- 
ceived, performs  only  a  ministerial  act,  and  as  the  agent  of  the 
city  council  executes  its  legislative  command. 

2.  There  is  no  statutory  provision  requiring  that  the  discretion  of  the 

board  of  public  service  in  the  selection  of  material  for  the  im- 
provement of  a  street  shall  be  controlled  by  the  wish  of  the 
property  owners,  and  where  the  board  exercises  its  discretion  In 
good  faith,  its  decisions  can  not  be  interfered  with  by  the  courts. 

3.  The  provision  of  Section  143  of  the  Municipal  Code  that  the  public 

service  board  "shall  make  a  contract  with  the  lowest  and  best 
bidder,"  does  not  require  that  the  award  be  made  to  the  lowest 
bidder,  and  where  the  action  of  the  board  in  awarding  the  con- 
tract is  free  from  fraud,  its  discretion  can  not  be  controlled. 

GiFFEN,  J. ;  Jelke,  P.  J.,  and  Swing,  J.,  concur. 

This  action  was  commenced  to  enjoin  the  Board  of  Public 
Service  of  the  City  of  Hamilton  from  entering  into  a  contract 
with  the  defendant,  William  N.  Andrews,  to  pave  East  High 
street  with  asphalt  block,  for  the  reasons: 

1.  That  the  city  council  did  not  designate  the  material  to 
be  used  in  such  improvement,  but  left  it  to  the  discretion  of 
the  board  of  public  service  to  select  either  sheet  asphalt  block, 
or  vitrified  brick,  after  the  bids  therefor  were  received. 

2.  That  a  majority  of  the  owners  of  abutting  real  estate 
petitioned  council  to  pave  with  vitrified  brick,  and  that  such 
material  is  superior  for  the  purpose;  and  that  block  asphalt 
is  defective  and  worthless  as  a  paving  material. 

^  AtQrmIng  Scotf  v.  VUy  of  Htm^lton,  4  N.  P.— -1^.  B..  l, 
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After  council  had  determined  what  materials  would  be  suita- 
ble for  the  particular  improvement,  the  wisdom  of  receiving 
bids  upon  more  than  one  kind  is  found  in  the  fact  that  greater 
competition  is  hereby  secured,  and  that  the  relative  amount  of 
the  respective  bids  may  determine  the  particular  material  to  be 
used. 

In  answer  to  the  second  reason  assigned  why  an  injunction 
should  be  granted,  it  may  be  said  that  the  statute  makes  no 
provision  whereby  the  discretion  of  the  board  may  be  controlled 
by  the  wish  of  abutting  property  owners,  and  so  long  as  the 
board  acts  in  good  faith,  its  decision  controls. 

The  objection  that  the  bid  of  the  defendant,  William  N.  An- 
drews,  was  not  the  lowest  and  best,  is  not  a  good  ground  for 
granting  an  injunction,  because  Section  143  of  the  Municipal 
Code  provides  that  **the  directors  of  public  service  shall  make  a 
contract  with  the  lowest  and  best  bidder,'^  and  if  the  action 
of  the  board  in  awarding  this  contract  was  free  from  fraud, 
the  discretion  thus  conferred  can  not  be  controlled  by  the 
courts.    State  of  Ohio,  ex  rel  Waltorij  v.  Herman,  63  0.  S.,  440. 

While  the  members  of  the  board  did  not  make  such  investiga- 
tion of  the  respective  merits  of  the  materials  bid  upon  that 
prudent  business  men  would  do,  if  he  were  about  to  make 
like  improvements  on  his  own  account,  yet  they  did  in  good 
faith  make  an  examination  and  investigation  of  the  materials 
bid  upon.  And  while  the  defendant,  William  N.  Andrews,  dis- 
played eagerness  and  some  indiscretion  in  securing  the  contract 
yet  his  acts  were  not  badges,  of  fraud,  but  rather  the  exhibi- 
tion of  undue  haste  and  anxiety  to  secure  the  contract. 

We  hold,  therefore,  that  the  transaction  was  not  in  the  least 
tainted  with  fraud.  The  claim  that  the  auditor  had  not  certi- 
fied that  the  money  required  for  the  contract  was  in  the  treasury 
to  the  credit  of  the  fund  from  which  it  was  to  be  drawn,  can 
not  prevail  in  this  case,  for  the  reason  that  the  contract  was  not 
to  be  performed  within  one  year. 

Finally,  the  evidence  shows  that  at  the  time  of  the  contract, 

asphalt  block  was  not  a  patented  article,  and  there  is  no  evi- 

^dence  to  sustain  the  allegation  that  therq  was  collusion  between 
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the  agent  of  the  trust,  William  N.  Andrews,  and  the  board  of 
public  service. 

The  injunction  will  be  denied. 

Andrews  &  Harlan,  for  plaintiff. 

Warren  Gard,  Frank  Ricliter  and  U.  G.  Denman,  for  defend- 
ants. 


OBTAINING  TITLE  TO  STREET  BY  ADVERSE  POSSESSION. 

[Circuit  Court  of  Lucas  County.] 

S.  Belden  E.  Seese  v.  The  Village  op  Maumee. 

Decided,  October  30,  1905. 

Streets — Adverse  Possession  of — Title  Obtained  Thereby,  When — En- 
croachment upon,  by  Valuable  Permanent  Structures — Permissive 
and  Partial  Encroachment  by  Fences  and  Hedges — Action  by  Oc- 
cupant to  Quiet  Title — Application  of  the  Statutes — Right  of  Public 
''to'*  Distinguish  from  Right  of  the  Public  'Hn''  a  Street— Estop- 
pel of  Municipality — Admissions  by  Claimant  Subsequent  to  his 
Seizure — Do  not  Suspend  the  Running  of  the  Statute,  When, 

1.  Whether  Section  4977,  having  reference  to  actions  to  quiet  title  to 

streets  held  adversely  for  more  than  twenty-one  years,  and  more 
especially  that  part  of  it  which  was  added  by  the  amendment  of 
1889,  applies  to  a  case  where  the  streets  have  been  opened,  is  a 
matter  of  grave  doubt 

2.  But  notwithstanding  the  uncertainty  as  to  the  application  of  the 

statute,  it  is  entirely  clear  under  the  authorities  that  one  may  by 
adverse  possession  obtain  title  to  streets  which  have  been  regularly 
laid  out  and  opened. 

3.  There  is  a  marked  difference  between  an  encroachment  upon  a  part 

of  a  street,  and  the  entire  occupation  of  the  street;  where  the  ex- 
clusion Is  entire  for  twenty-one  years,  the  fact  that  the  barrier 
was  frail  and  unsubstantial  does  not  prevent  the  possessor  from 
successfully  asserting  title,  and  the  public  loses  its  rights  both  in 
and  to  the  street.  {Wright  v.  Oberlin,  3  C.  C— N.  S..  242,  and 
Morehouse  v.  Burgot,  22  C.  C,  174,  questioned;   Mott  v.   foledo, 

17  C.  C.  472.,  approved). 

4.  The  remark  incidentally  made  by  one  who  had  fenced  in  a  parcel  of 

land  that  the  street  was  included  within  the  fence  does  not  amount 
to  a  defSlaration  on  his  part  that  the  right  of  the  public  is  superior 
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—  "  I  • 

to  his  own  in  the  strip  once  platted  as  a  street,  which  has  been 
enclosed. 

Parker,  J.;  Haynes,  J.,  and  Wildman,  J.,  concur. 

The  plaintiflE  began  this  action  in  the  court  of  common  pleas 
of  this  county  on  the  2d  day  of  October,  1903.  It  is  in  the 
nature  of  an  action  to  quiet  title  to  certain  tracts  or  strips  of 
land  that  were  at  one  time  laid  out  as  streets  in  the  village  of 
Maumee,  in  this  county.  From  the  judgment  of  the  court  of 
common  pleas  in  the  case  an  appeal  has  been  taken  to  this  court 
and  the  case  has  been  tried  before  us.  The  plaintiff  says  in 
his  petition  that  he  is  the  owner  of  lots  1,  2,  3,  4,  in  block 
No.  9,  an-d  lots  number  1,  2,  3,  4,  5,  6,  in  block  No.  10,  and 
wtater-lots  number  6,  7,  8,  9,  10  and  11  of  that  village;  that 
all  of  these  lots  are  in  Wolcott's  addition  to  the  village  of 
Maumee,  Lucas  county,  Ohio.  It  appears  that  the  lots  men- 
tioned in  the  blocks  named  comprise  the  whole  of  these  blocks 
9  and  10,  and  that  these  blocks  lie  upon  the  south  side  of  one 
of  the  main  streets  of  the  village,  called  Wolcott  street;  that 
this  street  is  sometimes  called  the  river  road,  sometimes  Detroit 
avenue.  It  runs  east  and  west  by  these  premises,  and  these 
lots  lie  between  this  street  and  the  Maumee  river.  The  water 
lots  lie  south  of  blocks  9  and  10,  being  separated  therefrom  by 
Water  street.  Johnson  street,  a  part  of  which  is  in  dispute 
here,  lies  between  blocks  9  and  10,  block  9  being  on  the  upper 
or  west  side  and  block  10  being  on  the  lower  or  east  side  of  this 
street.  The  dedication  of  the  plat  in  which  these  lots  are 
described  and  in  which  these  streets  are  dedicated  by  Mr.  Wol- 
cott occurred  in  1837. 

It  has  been  said  that  this  action  is  brought  by  the  plaintiff 
under  favor  of  Section  4977  of  the  Revised  Statutes,  more 
especially  the  part  of  that  section  which  was  added  by  amend- 
ment in  1889.  But  it  is  contended  on  behalf  of  the  village  that 
the  action  is  not  maintainable  under  these  provisions  of  the 
statute,  because  these  streets  were  at  one  time  open  and  the 
statutes  applies*  only  to  cases  where  streets  have  not  been  opened. 

It  is  perhaps  inaccurate  to  speak  of  the  cjise  as  being  brought 
under  the  statute  at  all.  The  statute  does  not  provide  for  any 
actions  or  any  remedy;  it  is  a  part  of  the  statute  of  limitations 
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and  it  providies  primarily  for  a  defense.  These  provlisions 
added  in  1889  applied  specifically  to  streets,  and  seemed  to 
provide  the  results  of  certain  actions  with  respect  to  streets — 
that  is  to  say,  the  effect  of  fencing  up  certain  streets.  While, 
as  I  have  said,  we  deem  it  inaccurate  to  speak  about  the  action 
as  having  been  broug^ht  under  any  of  the  provisions  of  this 
section,  j'et  the  result  of  adverse  possession  for  twentyJone 
years,  under  certain  circumstances,  is  to  give  to  the  possessor  a 
title,  and  the  question  we  have  to  consider  is  whether  under 
any  of  the  provisions  of  this  section,  the  plaintiff  has  such  title 
as  that  he  may  maintain  an  action  to  quiet  title,  or  may  resist 
a  claim  to  the  streets  made  on  behalf  of  the  village. 

I  shall  not  stop  to  read  the  section,  but  will  say  that  we  en- 
tertain very  serious  doubts  whether  the  plaintiff  has  brought 
himself  wjthin  the  provisions  of  this  amendment  to  the  statute 
made  in  1889;  that  is  to  say,  we  question  very  much  whether 
this  part  of  the  statute  applies  to  cases  where  streets  have  been 
opened;  and  we  find  in  this  case  that  in  pursuance  of  an  or- 
dinance for  the  improvement  of  these  streets,  passed  May  29, 
1843,  these  streets  were  opened;  we  find  the  preponderance  of 
the  evidence  is  to  that  effect ;  that  is  to  say,  that  sufficient  was 
done  by  and  on  behalf  of  the  village  to  amount  to  the  opening 
of  the  streets,  though  we  do  not  believe  that  the  streets  were 
improved  as  provided  by  that  ordinance ;  but  that  sufficient  au- 
thority was  exercised  over  the  streets  and  sufficient  use  was  made 
by  the  public  to  amount  to  an  opening  of  the  streets.  The  or- 
dinance provided  for  the  grading  of  Water  street,  which  runs 
in  an  easterly  and  westerly  direction  at  this  point  between  Wol- 
cott  street  and  the  river,  and  it  appears  that  at  about  this  point 
there  was  some  grading  done  upon  what  was  suppa-^ed  to  be 
Water  street,  some  leveling  up  to  make  it  passable  by  teams. 
But  we  find  that  whatever  was  done  with  respect  to  the  at- 
tempt to  improve  Water  street  was  not  done  upon  what  was 
actually  Water  street  at  all ;  that  Water  street,  in  fact,  was  in 
such  position  on  the  bank  of  the  stream,  the  side  of  the  hilJ 
forming  the  upper  bank,  thiat  it  could  not  be  traveled  over 
with  teams,  and  that  the  teaming  that  was  done,  according  to 
the  testimony  of  witnesses,  must  have  been  done  upon  these 
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water-lots  between  Water  street  and  the  river;  and  it  is  very 
evident  to  us  that  there  was  never  any  teaming  done  over 
Johnson  street  between  Woloott  street  and  the  river.  We  aro 
entirely  satisfied  upon  that  point. 

The  ordinance  in  question  provides  for  the  improvement  of 
Tappan  street,  which  was  along  the  east  side  of  block  10  ex- 
tending from  Wolcott  street  down  to  Water  street,  so  that  it 
might  be  traveled  by  teams;  the  ordinance  provides  specifically 
for  that,  and  it  provides  for  the  improvement  of  Water  street 
to  the  westward  as  far  as  Forrer  street ;  and  it  seems  entirely 
dear  to  us  from  the  testimony  of  witnesses  that  whatever  was 
done  by  way  of  improving  the  street  so  that  teams  might  travel 
from  Wolcott  street  down  to  Water  street,  was  done  upon  Tap- 
pan  street.  Indeed,  it  appears  from  the  testimony  that  in  early 
times  there  were  some  docks  built  in  this  vicinity,  some  in  the 
immediate  vicinity  of  these  water  lots,  some  further  east  and 
that  there  was  considerable  traffic  here,  there  was  some  boat 
building,  etc.,  and  occasion  for  people  to  go  up  and  down  the 
banks  and  to  do  hauling  up  and  down  there.  But  that  all 
seems  to  have  come  to  an  end  about  the  middle  of  the  last  cen- 
tury and  the  traffic  ceased,  and  the  docks  and  whatever  im- 
provements there  were  in  that  vicinity  were  allowed  to  go  into 
disuse  and  decay,  so  that  there  is  very  little,  if  anything,  now 
evidencing  such  former  occupation  and  use. 

Now,  notwithstanding  the  fact  that  the  plaintiff's  case  may 
not  come  within  in  the  provisions  of  this  amendment  to  this  sec- 
tion because  of  the  streets  having  been  opened  up,  we  think 
it  is  entirely  clear  under  the  authorities  that  one  may  obtain  a 
title  to  streets,  which  have  been  regularly  laid  out  and  opened, 
by  adverse  possession  to  the  exclusion  of  the  public  for  a  period 
of  twenty-one  years,  and  the  question  that  we  have  eons-idered 
and  that  we  shall  pass  upon  is  whether  there  has  been  such 
use  and  occupation  of  the  predecessors  in  title  of  Mr.  Seese  as 
puts  him  in  the  position  where  he  may  have  his  title  quieted  to 
the  parts  of  Johnson  street  and  Water  street  which  are  in  contro- 
versy. 

In  certain  of  the  earlier  cases,  one,  Cincinnati  v.  Church, 
8th  Ohio,  299;  another,  Williams  v.  Church,  1st  Ohio  St.,  478, 
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and  another,  Cincmncii  v.  Evans,  5th  Ohio  St.,  549,  the  doctrine 
appears  to  have  been  recognized  that  title  to  parts  of  streets 
might  be  acquired  by  adverse  possession.  It  has  been  said  iu 
later  eases  with  respect  to  these  holdings  that  while  the  judor- 
m-ents  were  rights  they  should  have  been  put  upon  the  ground 
that  the  city  was  estopped  from  claiming  the  parts  of  streets  oc- 
cupied by  private  structures,  and  there  seems  to  be  good  reason 
for  this  contention ;  and  if  in  cases  libe  this,  the  city  might  be 
estopped,  it  is  apparent  that  it  would  not  require  a  period  of 
adverse  possession  of  twenty-one  years  in  order  that  the  es- 
toppel might  be  effective;  the  estoppel  might  be  effective  in  a 
very  short  period  of  time,  the  twenty-one  years'  period  would 
have  no  influence  upon  that  question  at  all,  at  least  it  wouJd  not 
have  a  controlling  effect.  These  earlier  cases  are  reviewed  by 
our  Supreme  Court  in  several  late  cases  and  I  call  attention 
especially  to  the  case  of  HedcUeston,  Supervisor^  v.  Uendricks. 
52  Ohio  St.,  460,  where  they  are  reviewed  by  Chief  Justice 
Minshall,  and  I  can  not  do  better  in  discussing  this  case  and 
these  earlier  cases  than  to  read  what  Chief  Justice  Minshall 
has  said  about  them.    I  read  from  page  465 : 

**The  general  rule  is  that  the  statute  of  limitations  does  ijoi 
apply  as  a  bar  to  the  rights  of  the  public,  unless  expressly 
named  in  the  statute;  for  the  reason  that  the  same  active  vigi- 
lance can  not  be  expected  of  it  as  is  known  to  characterize 
that  of  a  private  person,  always  jealous  of  his  rights  and 
prompt  to  repel  any  invasion  of  them.  But  in  the  cases  of  The 
City  of  Cincinnati  v.  The  First  Preshyterian  Church,  8  Ohio. 
298,  and  of  The  City  of  Cincinnati  v.  Evans,  5  Ohio  St.,  294, 
a  different  rule  was  applied,  and,  in  the  first  case,  the  right  of 
the  city  to  a  portion  of  its  public  square  occupied  by  the  church, 
and,  in  the  other  case  its  right  to  a  portion  of  one  of  its  streets, 
encroached  upon  by  the  building  of  the  defendant,  a  private 
person,  was,  in  each  case,  held  barred  by  an  adverse  possession 
of  twenty-one  years.  But  these  cases  are  regarded  as  excep- 
tional; and  confined  to  municipal  corporations  in  cases  where 
their  possession  has  been  disturbed  by  the  erection  of  large 
-and  valuable  structures  under  such  circumstances  as  preclude 
the  idea  that  the  encroachment  was  simply  permissive  on  the 
part  of  the  municipality.  Thus,  in  Lane  v.  Keyinsdy,  13  Ohio 
St.,  42,  where  a  landlord  extended  his  fences  so  as  to  include 
a  portion  of  the  highway  not  then  used  or  needed  for  the  public 
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travel,  and  eontinued  the  same  for  twenty-one  years  without 
any  objection,  it  was  held  that  such  partial  encroachment  was 
not  necessarily  adverse  to  the  public,  nor  inconsistent  with  its 
easement,  and,  therefore,  constituted  no  bar  to  its  reclamation 
by  the  supervisor  when  required  by  the  public  travel.  The 
encroachment  in  this  case  was  upon  a  hig-hway  within  the  town 
of  Oxford,  and  which  then  formed  a  part  of  one  of  its  streets. 
And  Peck,  J.,  in  distinguishing  the  case  of  Cincinnati  v.  Evans 
observed  that  *by  a  reference  to  the  facts  therein  stated,  it 
might  with  equal,  if  not  greater  propriety,  have  been  placed  upon 
the  ground  of  an  estoppel  in  pais  on  the  part  of  the  city  au- 
thorities; the  building  having  been  located  by  the  city  surveyor 
and  upon  lines  previously  established  and  built  upon.'  Again, 
it  is  held  in  McClellan  v.  Miller,  28  Ohio  St.,  488,  that  an 
encroachment  on  a  highway  regularly  laid  out  and  established, 
by  putting  up  a  fence  or  planting  a  hedge  within  established 
limits,  does  not  constitute  such  adverse  possession  as  will  confer 
title.  After  reviewing  the  previous  cases  Wright,  J.,  said: 
*  When  roads  are  laid  out  and  travel  is  limited,  necessity  may  not 
require  that  the  whole  width  should  be  opened  when  a  less 
quantity  answers  every  purpose.  But  the  fact  that  a  portion  of 
the  highway  remains  in  the  i)Ossession  of  adjoining  owners  \a 
merely  a  matter  of  sufferance,  from  which  rights  can  not  accrue. 
If,  as  in  5  Ohio  St.,  594,  such  proprietor  should  erect  permanent 
improvements  upon  the  ground  in  question,  indicating  an  inten- 
tion permanently  to  appropriate  the  land,  a  question  of  adverse 
possession  might  arise.'  He  then  adds:  *  A  fence  is  not  such  per- 
manent improvement.  Nor  does  the  fact  that  a  hedge  was 
'  planted  vary  the  case.  The  public  have  a  mere  easement  for  the 
road.  The  proprietor  still  owns  the  fee,  and  may  use  it  in  any 
way  not  inconsistent  with  the  purposes  of  a  road.  He  may  plant 
trees;  he  is  entitled  to  the  herbage;  and  the  setting  out  of  a 
hedge  entirely  comports  with  his  own  rights,  while  it  does  not 
conflict  with  those  of  the  public. " 


I    M 


And  there  is  a  further  discussion  of  the  matter.  Now  counsel 
for  the  village  insist  that  what  is  here  said  about  fences,  hedges 
and  the  like  is  clearly  applicable  to  the  case  at  bar,  because  the 
only  obstruction  that  was  placed  across  these  streets  l}y  the 
owners  of  these  lots  was  by  way  of  fences  cross  Johnson  street 
on  the  line  of  Wolcott  street,  and  by  way  of  a  fence  at  either 
end  of  that  part  of  Water  street  which  traverses  the  southern 
boundary  of  blocks.  9  and  10. 
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But  a  study  of  this  case  aud  others  discloses  a  marked  differ- 
ence between  an  encroachment  upon  a  street  by  a  partial  oc- 
cupation thereof  by  the  construction  of  ordinary  structures, 
(not  permanent,  as  in  the  Cincinnati  case),  and  an  entire  ex- 
clusion of  the  public  from  the  streets,  and  we  think  that  where 
the  public  is  entirely  excluded  from  use  of  the  street  for  a  period 
of  twenty-one  years,  it  makes  no  difference  how  frail  or  unsub- 
stantial the  barrier  may  be  that  excludes  the  public;  that  it  is 
not  necessary  to  exclude  them  by  a  permanent  structure;  it  is 
sufficient  that  the  public  is  excluded.  We  think  that  this  dis- 
tinction was  lost  sight  of  by  Judtje  Caldwell  when  he  came  to  de- 
cide the  case  of  Wright  v.  Oberlin,  3  C.  C— N.  S.,  242,  and 
Morehoiise  v.  Biirgot,  22  C.  C,  174,  but  that  the  distinction  was 
recognized  in  the  case  of  Mott  v.  The  City  of  Toledo,  17  C. 
C,  472. 

We  conclude  that  the  evidence  supports  the  contention  of  the 
plaintiff  that  the  public  has  been  excluded  from  the  use  of  these 
streets  by  the  fence  across  them  at  the  points  I  have  described 
for  a  period  of  more  than  twenty-one  years  before  this  action  was 
begun.  Mr.  Darmstadt  became  the  owner  of  the  premises  by  a 
tax  title  about  1867,  and  it  seemed  that  be  went  into  the  oc- 
cupation of  the  premises  about  that  time ;  his  title  was  perfected 
by  deed  in  1873,  but  the  testimony  shows  that  he  built  a  fence 
along  the  line  in  front  of  blocks  9  and  10,  along  the  south  line  of 
Wolcott  street  and  across  Johnson  street  at  that  point,  as  early 
as  1870,  and  that  about  that  same  time  he  built  a  fence  from  the 
northeast  corner  of  block  10  down  to  the  river,  thereby  crossing 
Water  street,  and  from  the  northwest  corner  of  block  9  down  to 
the  river,  thereby  crossing  Water  street.  The  first  fence  he  built 
appears  to  have  been  substantially  around  block  9 ;  according  to 
the  testimony  of  some  of  the  witnesses  the  other  fence  was  built 
a  few  months  later ;  according  to  the  testimony  of  other  witnesses 
a  year  or  two  later.  But  we  are  convinced  from  the  testimony 
that  from  about  the  year  1870  until  a  year  or  two  before  the 
beginning  of  this  suit,  these  fences  were  maintained  continuous- 
ly, though  at  times  they  were  decayed  and  out  of  repair,  yet  they 
were  kept  in  condition  so  that  they  would  turn  stock  at  any 
time  and  so  that  the  public  could  not  use  these  streets  for  traffic, 
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and  could  not  pass  upon  these  streets  as  foot  passengers  other- 
wise than  by  passing  through  the  barriers  by  way  of  a  gate  part 
of  the  time,  and  by  way  of  bars  part  of  the  time,  erected  by 
Mr.  Darmstadt  as  a  part  of  his  fence  across  Johnson  street. 
Upon  the  south  line  of  Wolcott  street  upon  Water  street,  there 
was  no  way  of  getting  by  the  fence  other  than  by  climbing  over 
it  or  under  it.  The  fence  would  turn  stock.  This  first  fence, 
which,  as  I  have  said,  was  built  substantially  around  block  9, 
does  not  appear  to  have  conformed  to  the  line  of  block  9  upon 
the  south,  but  it  went  far  enough  south  at  the  east  end  to  take  in 
about  half  of  Water  street;  it  was  then  continued  in  a  westerly 
direction  to  about  the  south  side  of  Water  street,  or  within  about 
a  foot  of  that  point,  where  it  joined  the  fence  leading  from  Wol- 
cott street  to  the  river,  so  that  this  fence  at  the  west  end  took 
in  all  of-  Water  street  but  about  one  foot.  Perhaps  it  left  no  ob- 
struction, for  a  while,  to  that  part  of  Water  street  which  had 
been  used  by  the  public  in  earlier  times,  or  I  should  say  that 
part  of  the  territory  which  was  supposed  to  be  Water  street  and 
so  used  by  the  public  in  early  times,  to-wit,  the  water-lot  line  of 
travel  on  the  level  land. 

Upon  the  proposition  that  this  amendment  to  Section  4977, 
probably  does  not  apply  to  the  case  at  bar,  I  meant  to  state, 
and  will  now  cite  the  case  of  McClelland  v.  Jolm  Miller,  28  Ohio 
St.,  489,  and  Grore  v.  Graham,  41  Ohio  St.,  303,  and  this  case 
of  Heddleston  v.  Hendricks,  52  0.  St.,  460,  which  comes  under 
Section  4668  of  the  Revised  Statutes,  a  section  applicable  to 
county  roads  that  have  not  been  opened  and  similar  in  its  pro- 
visions  or  its  general  scope  and  purpose  to  this  amendment  to 
Section  4977.  It  was  held  in  those  cases  that  the  statutes  ap- 
plied only  to  roads  that  had  not  been  opened  at  all.  But  the 
first  clause  of  Section  4977  applies  as  well  to  streets  as  to  cases 
where  the  ownership  or  right  is  claimed  by  municipal  corpora- 
tions as  to  other  territory,  where  the  claim  is  made  by  private 
pn)prietors.  The  cause  which  I  refer  to  is  *'an  action  for  the 
recovery  of  title  or  possession  of  real  property  can  only  be 
brought  within  twenty-one  years  after  such  action  acmes," 
and  while,  as  I  say,  that  was  intended  to  be  used  defensively— 
provides  a  defense — it  results  when  an  action  is  brought  like  this 
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to  quiet  title  and  claim  to  the  property  is  made  on  behalf  of  an- 
other, that  it  may  be  used  in  support  of  the  cause  of  action  of 
the  plaintiff. 

It  is  contended  by  counsel  for  the  village,  as  we  understand 
it,  that  this  fence  was  in  the  nature  of  a  nuisance  prohibited  by 
statute,  and  that  there  is  no  statute  of  limitations  under  which 
one  may  claim  a  right  to  maintain  a  fence;  that  no  length  of 
time  will  bar  the  public  authorities  from  proceeding  to  remove 
the  nuisance  from  streets,  and  that  being  true,  it  must  result  that 
there  is  no  bar  to  the  right  of  the  city  here  to  claim  these  streets 
and  to  ask  for  the  removal  of  these  fences.  We  are  cited  to  the 
case  of  Little  Miami  R,  R.  Co.  v.  Comrs.  Green  Co.,  31  Ohio  St., 
338.  It  appears  that  that  was  a  case  in  which  the  railroad  com- 
pany was  permitted  to  encroaeh  upon  a  public  road  under  an 
agreement  which  contained  the  condition  that  the  road  was  to 
be  restored  to  its  former  state  or  in  a  sufficient  manner  not  to 
impiair  its  usefulness,  and  it  was  held  that  under  this  agreement 
and  arrangement,  the  public  authorities  had  the  right  to  re- 
quire the  removal  of  the  obstruction;  that  it  did  not  authorize 
the  company  to  permanently  appropriate  any  portion  of  the 
public  highway,  by  the  obstruction.  Now  in  the  course  of  dis- 
cussion in  this  case,  reference  was  made  to  the  law  upon  the 
subject  of  public  nuisance.  We  take  it  that  principle  applies 
in  a  case  where  the  authorities  maintain  their  rights  in  a  street 
or  to  a  street  and  onie  undertakes  to  obtain  an  easement  or  a  right 
therein  by  erecting  a  nuisance,  and  not  to  a  case  where  one,  by 
a  fence  or  other  structure,  entirely  excludes  the  public  from  the 
street;  that  the  public *s  right  to  a  street  and  the  public's  right 
in  a  street  are  two  different  things.  Where  the  public  claims  its 
thoroughfare,  maintains  its  rights  to  its  thoroughfare,  one  may 
not  by  transgressing  upon  the  limits- of  that  street  by  an  un- 
authorized obstruction  defeat  the  right  of  the  public  to  have  that 
obstruction  removed.  There  is  another  case  upon  this  subject, 
where  one  claimed  an  easement  in  the  street  by  reason  of  certain 
pipes  erected  along  and  under  the  surface  of  the  street  (that  was 
a  Springfield  case  I  believe).  These  pipes  were  destroyed  by 
the  construction  of  a  sewer.  This  is  the  case  of  Eister  v.  Spring' 
field,  49  Ohio  St.,  92,  aad  there  this  doctrine  was  enforced.    But 
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we  undemtand  it  to  be  well  settled  that  where  the  public  is 
emitirely  excluded  from  the  use  of  the  street,  where  the  whole 
street  is  occupied  by  one  using  it  adversely,  claiming  it  adversely 
to  the  public,  that  the  public  may  lose  its  right  in  the  street  and 
to  the  street  altogether. 

« 

It  is  urged  on  behalf  of  the  village  here  that  this  use  of  it,  even 
if  it  has  been  for  a  period  of  twenty-one  years,  has  been  per- 
missible, or  that  the  rights  of  the  village  had  been  recognized 
by  the  Darmstadt's,  who  fenced  up  the  street  and  used  it;  and 
emphasis  is  laid  upon  by  the  testimony  of  Mr.  Wagner,  who 
says  that  the  elder  Darmstadt,  through  whom  this  later  pro- 
prietor claims,  in  1889  said  to  him,  pointing  to  the  part  of  the 
street  whch  was  laid  out  as  Johnson  street,  **What  is  a  street.'' 
It  appears  that  that  was  fenced  in  at  the  time,  and  fenced  in  as 
part  of  block  10,  and  the  fact  that  it  was  fenced  in  with  block 
10  is  what  called  for  the  question  upon  the  part  of  Mr.  Wagner, 
that  brought  this  response  from  Mr.  Darmstadt  that  it  was 
fenced  in  and  had  a  gate  leading  from  Wolcott  street.  Part  of 
this  was  cultivated  and  this  part  which  had  been  Johnson  street 
was  uncultivated;  Mr.  Wagner  inquired  of  Mr.  Darmstadt  why 
this  was  that  he  kept  it  in  that  rough  uncultivated  condition  and 
Mr.  Darmstadt  said  that  was  a  street. 

Well,  now,  what  effect  is  to  be  given  to  that.  As  a  matter  of 
fact  it  was  fenced  up ;  the  public  could  not  use  it  for  travel  at 
all,  excepting  foot  passengers  and  those  must  use  it  by  thi* 
gate  or  pair  of  bars  or  climb  the  fence  that  had  been  constructe<l 
there  by  Mr.  Darmstadt.  The  whole  subject  of  such  declara- 
tions made  by  an  occupier  is  very  fully  discussed  in  the  case 
of  McAllister  v.  Hartzell,  60  Ohio  St.,  69.  I  can  not  take  time 
now  to  read  much  from  this  case,  but  most  all  of  what  is  said 
in  the  opinion  of  Judge  Spear  upon  the  branch  of  the  ease  which 
involved  declarations  of  the  occupier,  is  applicable  to  the  case 
at  bar.  What  Mr.  Darmstadt  said  upon  this  subject  at  this  time 
was  quite  proper.  In  a  sense  that  was  a  street ;  it  had  been  regu- 
larly laid  out  and  platted  as  a  street;  and  yet  he  might  have  men- 
tioned it  as  such  street  as  he  was  using  as  a  lane  for  his>  cattle 
down  toward  the  river  at  this  point.  There  is  much  testimony 
tending  to  show  that  parts  of  the  land  that  was  fenced  up  was 
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much  narrower  than  the  street  as  laid  out;  that  the  fences 
leading  toward  the  river  at  this  point  were  not  more  than  eight 
or  ten  feet  apart;  and  this  must  have  been  so  part  of  the  time 
that  it  has  stood  there;  at  other  times  they  were  as  much  as 
fifty  feet  apart,  yet  the  street  itself  was  sixty  feet  wide.  But 
these  declarations  did  not  amount  to  an  acknowledgment  upon 
the  part  of  Mr.  Darmstadt  that  he  did  not  hold  it  adversely; 
did  not  amount  to  an  acknowledgment  upon  the  part  of  Mr. 
Darmstadt  that  the  public  had  a  superior  right  to  that  than 
he;  and  Mr.  Darmstadt  may  not  have  appreciated  at  that  time 
the  fact  that  he  had  occupied  it  so  long  that  he  might  success- 
fully deny  the  right  of  the  public  to  any  use  of  the  street. 

Now  I  will  read  the  first  clause  of  the  syllabus  in  this  case 
of  McAllister  v.  Hartzell,  60  Ohio  St.,  69 : 

**  Where  the  statute  of  limitations  is  interposed  in  an  action 
of  ejectment,  and  it  is  shown^  that  the  original  seizure  was  a 
disseizin,  any  subsequent  act  or  declaration  of  the  claimant, 
or  his  predecessor  in  title,  which  does  not  estop  the  claimant 
to  plead  the  statute,  nor  suspend  the  right  of  the  holder  of  the 
title  to  prosecute  an  action  to  recover  possession,  will  not  be 
sufficient  to  arrest  the  running  of  the  statute.  Neither  a  mere 
offer  to  buy  within  the  twenty-one  years,  nor  an  acknowledg- 
ment by  the  claimant  within  that  time  that  the  title  is  in 
another,  or  that  the  claimant  does  not  own  the  lands,  will  have 
that  effect.'' 

Mr.  Darmstadt  did  not  say  so  much  as  is  covered  by  this  de- 
cision ;  he  did  not  offer  to  buy ;  he  was  not  talking  to  any  repre- 
sentative of  the  village ;  he  did  not  acknowledge  the  ownership 
of  the  village;  he  did  not  say  that  he  did  not  own  it  himself* 
As  I  say,  this  matter  is  discussed  very  fully  by  Judge  Spear  in 
this  case,  and  I  will  read  part  of  the  opinion  found  on  page 
93. 

But  first  I  will  refer  to  Dayton  v.  Marsliall,  1  Rice  Eq.,  373. 
I  will  read  what  the  holding  in  that  case  was,  from  page  386: 

**It  is  believed  that  no  case  can  be  put  in  which  a  man  knows 
that  another  claims  and  is  in  enjoyment  of  what  belongs  to 
him,  where  there  is  Clothing  to  prevent  his  doing  so,  that  he  will 
be  barred  by  the  statute/' 
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Now  speaking  of  this  case,  Judge  Spear  says  on  page  93: 

**We  are  of  the  opinion  that  the  principle  announced  in 
Dayton  v.  Marshall,  supra,  is  a  just  one,  that  it  is  applicable 
to  the  facts  of  this  case,  and  that  the  rule  should  be  that  where 
it  is  shown  that  the  original  seizure  was  a  disseizin,  no  subse- 
quent act  or  declaration  of  the  claimant  should  be  held  to  toll 
the  statute  which  does  not  deprive  the  holder  of  the  title  of  his 
right  to  prosecute  his  action-  to  recover  possession  or  suspend  the 
same.  Thifi  is  a  simple,  easily  understood  text,  and  we  believe  is 
not  only  within  the  letter,  but  clearly  within  the  spirit,  of  the 
statute.  Applying  this  rule  to  the  case  at  bar  it  is  clear  that 
neither  the  mere  oflEer  to  buy,  nor  the  acknowledgment  of  the 
claimant  that  the  title  was  in  another,  or  that  he  did  not  own 
the  land,  is  sufficient  to  suspend  the  running  of  the  statute.  Such 
acts  and  declarations  raise  no  conclusive  implication  that  the 
claimant  intends  to  attorn  to  the  holder  of  the  title  or  yield 
the  possession." 

Here  we  find  that  the  public  was  excluded;  we  find  thj^t  this 
is  an  act,  which,  in  the  absence  of  any  evidence  of  permission 
given  by  the  public,  is  unequivocal ;  it  speaks  louder  than  wprds; 
that  it  disclosed  a  purpose  to  use  this  to  the  exclusion  of  the 
public.  If  the  public  submits  to  such  exclusion  for  a  period  of 
twenty-one  years,  we  hold  that  it  may  not  thereafter  assert  suc- 
cessfully a  claim  to  the  street.  Upon  the  whole  we  conclude 
that  the  decree  should  be  for  the  plaintiff,  quieting  his  title. 
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CONTINUINC  THE  BUSINESS  OF  A  DECEDENT. 

[Circuit  Court  of  Hamilton  County.] 

C.  H.  Rembold,  AdministRxVtor,  etc.,  v.  Sophia  G.  White, 

Administratrix. 

Decided,   March   17,   1906. 

Administrator — Continiiation  of  Business  of  Decedent  by — Claims  of 
Heirs  for  Services  and  Moneys  Advanced — Can  Not  -Be  Denied, 
When — Are  not  Enforceable,  When, 

1.  Where  an  administrator  continues  the  business  of  the  decedent  in 

good  faith  at  a  profit,  a  subsequent  administrator  de  bonis  non 
will  not  be  permitted  to  deny  the  validity  of  claims  presented  by 
sons  and  heirs  of  the  decedent  on  account  of  services  rendered 
and  money  advanced  in  connection  with  the  business  and  which 
resulted  in  increasing  that  part  of  the  estate. 

2.  But  where  the  business  of  the  decedent  was'  carried  on  without  any 

authorization  of  law  and  at  a  loss,  heirs  who  Joined  therein,  al- 
though acting  in  the  best  of  faith,  will  be  charged  with  knowledge 
of  the  want  of  capacity  of  the  administrator,  and  can  not  th^eafter 
assert  their  claims  for  contributions  of  money  or  services,  either 
against  the  assets  involved  in  the  business  or  the  general  assets 
of  the  estate,  in  preference'  to  the  claims  of  original  creditors. 

Jelke,  p.  J. ;  Swing,  J.,  and  Giffen,  J.,  concur. 

It  appears  that  Arthur  E.  W^hite  and  Florence  C.  White,  ad- 
ministrators of  the  estate  of  Alfred  White,  deceased,  undertook 
and  did,  for  a  period  of  time,  carry  on  the  business  of  their  de- 
cedent on  West  Fifth  street,  in  this  city,  without  any  authority 
of  law.  That  during  this  time,  Walter  T.  White  and  Alfred  R. 
White  performed  certain  services  and  advanced  money  in  con- 
nection with  said  business  so  carried  on  after  the  death  of  their 
father,  Alfred  White,  deceased. 

Subsequently,  there  was  an  auction  sale  of  the  personal  assets 
of  the  estate  at  which  the  said  Walter  T.  White  and  Alfred  R. 
White  bought  in  certain  articles,  and  in  payment  therefor  gave 
their  promissory  notes.  These  notes  are  in  the  hands  of  C.  H. 
Rembold,  administrator  de  bonis  non,  and  in  an  action  upon  the 
same  in  the  court  below,  the  defendants  set  up  as  an  off -set  asrainst 
the  amounts  of  these  notes,  their  claims  against  the  administra- 
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tors  for  the  services  performed  and  moneys  advanced  as  above 
set  forth.  The  administrator  de  bonis  no7i  denied  their  right  to 
make  such  set-off. 

The  law  in  this  case  is  indicated  by  the  decision  in  the  case 
of  Lucht,  Admr.,  v.  BehrenSy  28  0.  S.,  231,  the  first  and  second 
proposition  of  the  syllabus  being  as  follows: 

*  *  Where  the  executor  of  an  estate,  who  is  not  authorized  to  do 
so,  takes  the  personal  assets  of  his  testator,  and  uses  them  in 
carrying  on  the  former  trade  and  business  of  the  testator  for 
a  series  of  years,  for  the  purpose  of  making  money  to  be  used 
in  paying  the  debts  and  supporting  the  family  of  the  testator, 
consisting  of  a  widow  and  minor  children,  and  also  for  the  pur- 
pose of  keeping  up  the  business  for  the  minor  sons  when  they 
should  be  old  enough  to  take  charge  of  it,  and  in  so  doing,  pays 
off  all  the  debts  of  the  testator — 

**Hcld:  That  the  general  assets  of  the  testator  in  the  hands 
of  an  administrator  de  bonis  non,  are  not  liable  for  money  bor- 
rowed by  the  executor  for,  and  used  in  carrying  on  such  trade 
and  business,  though  the  executor  acted  in  good  faith.  The 
general  estate,  real  and  personal,  of  the  testator,  not  embarked 
in  such  business,  can  not  be  subjected  to  the  liabilities  incurred 
in  its  prosecution  in  the  absence  of  clear  and  explicit  authority 
conferred  by  the  will,  even  though  the  executor  acted  in  good 
faith.'' 

There  is  no  doubt  that  the  general  assets  of  the  estate  of  Alfred 
R.  White,  deceased,  can  not  be  subjected  to  these  claims  of  Al- 
fred R.  White  and  Walter  T.  White.  This  decision  of  the  Su- 
preme Court  seems  to  recognize  a  difference  and  distinction  be- 
tween the  general  assets  of  the  estate  and  the  assets  embarked 
in  the  business.  We  incline  to  the  opinion  that  this  decision  of 
the  Supreme  Court  will  justify  us  in  saying  that  if  the  adminis- 
trators carried  on  this  business  in  good  faith  at  a  profit,  and 
the  services  rendered  and  monev  advanced  inured  to  the  bene- 
fit  of,  and  increased  that  part  of  the  estate  so  embarked  in  the 
business,  that  the  administrator  de  bonis  non  would  not  be  per- 
mitted to  deny  the  claims  of  those  who  had  contributed  to  that 
part  of  the  estate  by  their  services  and  money. 

Although  the  administrators  acted  in  good  faith  in  conduct- 
ing this  business,  they  did  so  absolutely  without  authorization 
in  law,  and  Walter  T.  White  and  Alfred  R.  White  doing  busi- 
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ness  with  them,  and  being  sons  and  heirs  of  the  decedent,  were 
certainly  charged  with  the  knowledge  of  the  administrators' 
want  of  capacity.  The  administrators  conducted  this  business 
at  their  peril,  and  Walter  T.  White  and  Alfred  R.  White,  al- 
though acting  in  the  best  of  faith,  were  likewise  subject  to  the 
same  peril.  If  said  business  lost  money,  Walter  T.  White  and 
Alfred  R.  White  can  not  assert  their  claims  as  charges  upon  this 
part  of  the  assets  or  the  general  assets  in  preference  to  the  claims 
of  original  creditors.  The  record  does  not  disclose  whether  or 
not  all  the  personal  assets  of  the  estate  of  Alfred  White  were 
embarked  in  this  business,  or  whether  it  was  a  separate  and  def- 
inite part  of  the  same;  neither  does  it  disclose  whether  this 
business  made  or  lost  money;  nor  does  it  disclose  whether  or 
not  the  goods  purchased  by  Walter  T.  White  and  Alfred  R. 
White  were  part  of  the  assets  of  the  estate  embarked  in  the 
business,  or  part  of  the  general  assets.  Giving  the  law  the  most 
favorable  possible  construction,  for  said  Walter  T.  White  and 
Alfred  R.  White,  the  record  does  not  bring  this  case  within  such 
construction.  Whatever  may  have  been  the  reciprocal  rights 
between  the  administrators  and  Walter  T.  White  and  Alfred  R. 
White,  their  only  claim  against  the  administrator  de  bonis  non 
would  be  on  account  of  a  charge  which  they  were  entitled  to 
assert  upon  the  assets  which  pass  into  his  hands,  and  we  do  not 
find  that  the  testimony  in  the  record  reveals  such  legal  charge. 

We  are,  therefore,  of  the  opinion  that  this  case  should  be 
reversed. 

W.  T,  Porter,  for  plaintiff  in  error. 

Alex  Murry,  for  defendant  in  error. 
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THE  PROSECUTING  ATTORNEYS'  SALARY  ACT. 

[Circuit  Court  of  Lucas  County.] 

The  State  op  Ohio,  on  the  Relation  op  Lyman  W.  Wachbn- 

HEiMER,  Prosecuting  Attorney,  v.  The  Board  of  County 

Commissioners  op  Lucas  County,  Ohio. 

Decided,  March  17,  1906. 

Constitutional  Law — Provision  for  Salaries  for  Prosecuting  Attorneys 
Invalid — No  Provision  for  Minimum  Compensation  or  Authority 
to  Fix  Compensation. 

1.  Prosecuting  attorneys  are  not  local  officers,  but  are  a  part  of  the  per- 

manent organization  of  the  government  of  the  state;  hence  Section 
129.7,  Revised  Statutes,  providing  for  their  compensation,  which 
specifies  the  maximum  amount  thereof  in  certain  counties,  and 
fixes  the  salary  in  other  counties  on  a  basis  of  poiihlation,  is  un- 
constitutional and  void,  as  being  a  law  of  a  general  nature  lacking 
uniform  operation  throughout  the  state. 

2.  Whether  Section  1297,  Revised  Statutes,  providing  for  the  compen- 

sation of  prosecuting  attorneys,  is  not  void  for  uncertainty  in  its 
operation,  in  establishing  maximum  salaries,  but  fixing  no  mini- 
mum amounts,  and  in  failing  to  name  the  authority  to  determine 
the  same  in  the  several  counties — Quaere? 

WiLDMAN,  J. ;  Haynes,  J.,  and  Parker,  J.,  concur. 

This  court  recently  announced  its  judgrment  that  the.  demurrer 
to  the  plaintiff's  petition,  which  is  one  asking  for  a  mandamus, 
should  be  sustained.  We  have  been  asked  to  put  our  reasons 
for  this  decision  in  such  form  that  the  case  may  be  reported.  The 
(juestion  involved  is  so  important,  as  affecting  the  prosecutinsr 
attorneys  of  the  entire  state,  as  to  justify  this  request  and  the 
assent  of  the  court  to  it. 

The  petition,  I  have  said,  is  one  for  mandamus,  brought  by 
Lyman  W.  Wachenheimer,  who  is  Prosecuting  Attorney  of  Lu- 
cas County  and  who  seeks  to  compel  the  county  commissioners 
to  take  action  under  Section  1297,  Revised  Statutes,  by  fixing 
the  times  and  amounts  of  installments  for  the  payment  of  his 
salary  as  such  prosecuting  attorney  under  said  section.  The 
section  reads  as  follows:  , 

"The  prosecuting  attorney  shall  receive  an  annual  salary  not 
exceeding  the  sum  herein  named,  to-w^it:  In  Hamilton  county, 
thirty-five  hundred  dollars;  in  Cuyahoga  county,  four  thousand 
dollars;  in  Lucas  county,  two  thousand  dollars;   in   Franklin 
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county,  two  thousand  dollars ;  in  Montgomery  county,  two  thou- 
sand dollars;  in  each  c6unty  containing  less  than  twenty  thou- 
sand inhabitants  by  the  last  federal  census,  four  hundred  dol- 
lars, and  in  each  other  county  two  dollars  for  each  one  hundred 
inhabitants  such  county  contained  at  the  next  preceding  federal 
census,  to  be  paid  at  such  times  and  in  such  installments  as  the 
county  commissioners  may  direct." 

• 
Our  view,  as  previously  announced  and  as  still  held,  is  that 

this  enactment  is  clearly  an  infraction  of  Section  26,  Article 

II,  of  the  Constitution  of  the  state. 

Prior  to  the  decision  of  the  case  of  The  State,  ex  rel  OuUbertf 
Auditor,  v.  Yates,  Auditor  of  Pickaway  County,  66  0.  S.,  546, 
acts  of  this  character,  fixing  the  compensation  of  county  officers 
were  understood  and  had  been  held  by  the  Supreme  Court  to 
be  constitutional  and  valid. 

In  the  case  of  Pearson,  Auditor,  et  al  v.  Stephens,  56  0.  S., 
126,  such  an  act  had  been  sustained.  But  in  the  Yates  case, 
supra,  the  following  holding  was  made: 

**  County  officers  are  not  local  officers,  but  are  a  part  of  the 
permanent  organization  of  the  government  of  the  state,  and  the 
subject  of  compensation  to  county  officers  is  not  local  in  its 
nature,  and  an  act  of  the  General  Assembly  upon  that  subject 
is  a  law  of  a  general  nature  which  must  operate  uniformly 
throughout  the  state.  Pearson  et  al  y.  Stephens  et  al,  56  Ohio 
State,  126,  overruled." 

This  case  was  decided  by  a  majority  of  the  court,  Judge  Davis 
announcing  the  opinion,  and  Burket,  Shauck  and  Price  concur- 
ring. Judge  Spear  announced  no  dissenting  opinion,  but  his 
name  is  not  among  the  judges  so  concurring. 

In  the  subsequent  cases  of  The  State,  ex  rel  Allison,  v.  Oarver 
et  al  and  State,  ex  rel  Allison,  v.  Mackey  et  al,  66  0.  S.,  555, 
the  court  held,  as  expressed  in  the  first  syllabus: 

**The  act  *to  limit  the  compensation  of  county  officers  in 
Holmes  county,'  passed  April  26,  1898  (93  0.  L.,  660),  is  a 
law  of.  a  general  nature  which  does  not  operate  uniformly 
throughout  the  state;  and  it  is  therefore  in  violation  of  the 
Constitution,  Article  II,  Section  26.  State,  ex  rel  Guilbert,  v. 
Yates,  ante,  546,  approved  and  followed." 

In  this  case  it  was  very  earnestly  urged  by  counsel  that  since 
the  decision  of  the  Pearson  v.  Stephens  case,  supra,  and  in  reli- 
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ance  upon  it,  local  laws  had  been  passed  in  eighteen  counties 
in  the  state  providing  for  the  compensation  of  county  officers, 
and  it  was  argued  that  to  hold  such  legislation  invalid  would 
be  to  plunge  the  county  affairs  of  eighteen  counties  into  hope- 
less and  almost  inextricable  confusion.  Notwithstanding  this 
appeal  the  court  adhered  to  its  decision  in  the  Yates  case,  Judges 
Burket,  Shauck  and  Price  again  concurring  with  Judge  Davis, 
who  announced  the  opinion.  Judge  Spear  concurred  in  the 
judgment  upon  another  ground  but  not  upon  the  ground  which 
has  been  stated. 

But  in  the  later  case  of  The  States  ex  rel  OuUbert,  Auditor  of 
State,  V.  Lewis,  Auditor  of  Hamilton  County,  69  0.  S.,  202,  the 
entire  court  united  in  this  decision: 

*  *  The  doctrine  stare  decisis  will  not  be  allowed  to  interfere  with 
the  overruling  of  a  former  decision  upon  a  constitutional  ques- 
tion when  such  former  decision  is  clearly  erroneous  and  it  does 
not  appear  that  such  decision  has  been  acted  upon  as  a  rule  of 
property,  or  that  rights  have  vested  under  it  so  that  more  injury 
would  follow  if  it  were  overruled  than  if  it  were  allowed  to 
stand. 

*' State,  ex  rel  Ouilbert,  v.  Yates,  66  Ohio  St.,  546,  is  approved 
and  followed,  and  State,  ex  rel  Attorney -Oeneral,  v.  Judges  et  a/, 
21  Ohio  St.,  1,  is  overruled.  *' 

We  have  then  the  entire  Supreme  Court  finally  concurring  in 
the  approval  of  the  Yates  case,  and  consequently  the  judgment 
that  legislation  of  the  character  now  under  consideration  is  in- 
valid as  an  infraction  of  the  section  and  article  of  the  Constitu- 
tion which  have  been  mentioned. 

This  act  provides  that  the  salaries  of  prosecuting  attorneys 
in  Hamilton,  Cuyahoga,  Lucas,  Franklin  and  Montgomery  coun- 
ties shall  not  exceed  the  amounts  stated,  but  that  in  each  county 
containing  less  than  20,000  inhabitants  by  the  last  federal  cen- 
sus, $400,  and  in  all  the  other  counties  of  the  state  $2  for  each 
one  hundred  inhabitants.  A  peculiarity  of  this  enactment  is 
that  no  provision  is  made  for  a  minimum  compensation  in  any 
of  the  counties  of  the  state,  nor  is  any  authority  named  which 
may  determine  the  amounts  of  the  salaries  in  the  several  coun- 
ties. 

A  query  naturally  arises,  and  we  desire  to  suggest  it,  as 
to  whether  this  act,  without  regard  to  the  Constitution,  may  not 
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be  invalid  because  of  uncertainty  in  its  operation.  It  is  an 
evolution  from  an  earlier  statute  which  provided  that  the  county 
commissioners  might  fix  the  salaries  in  certain  counties,  but 
should  not  fix  them  in  any  amount  exceeding  the  amount  or 
amounts  named ;  but  in  the  amendment  of  the  statute  and  in  the 
enactment  of  the  section  now  before  me,  the  provision  giving 
to  the  county  commissioners  such  power  is  eliminated,  and  no 
other  tribunal  or  authority  is  substituted.  The  only  power  given 
to  the  county  commisioners  seems  to  be  that  whatever  salary  is 
allowed  is  to  be  paid  at  such  times  and  in  such  installments  as 
the  county  commissioners  may  direct.  It  is  not  necessary  to  our 
decision  that  we  should  hold  this  act  invalid  for  this  reason.  It 
is  enough  to  base  our  decision  on  the  adjudications  of  the  Su- 
preme Court  to  which  reference  has  been  made,  and  upon  those 
adjudications  and  in  recognition  of  the  far-reaching  conse- 
quences of  such  holding,  afi'ecting  the  salaries  of  all  prosecuting 
attorneys  in  the  state,  we  are  still  constrained  to  sustain  the  de- 
murrer to  the  petition  upon  the  ground  that  it  states  no  facts 
entitling  relator  to  the  mandamus  sought. 


CONTRACT  POR  R£NT  OF  PREMISES. 

[Circuit  Court  of  Hamilton  County.] 

Leopold  Burckhardt  v.  Lewis  H.  Greene.* 

Decided,  1902. 

Lease — Contract  for,  is  an  Entire  Contract,  When — One  Breach  and  One 
Recovery — Part  Performance — Statute  of  Frauds, 

1.  V^here  a  lease,  is  made  of  premises  at  a  monthly  rental  and  a  six 

months'  term,  the  contract  is  entire  and  there  can  be  but  a  single 
breach  and  recovery;  and  where  the  lessee  refuses  to  enter,  a  re* 
covery  of  Judgment  for  the  first  month's  rent  and  its  payment  con- 
stitute a  bar  to  further  actions  for  recovery  under  the  lease. 

2.  The  things  done  in  this  case  were  not  of  a  character  to  take  the 

contract  out  of  the  provisions  of  the  statute,  and  being  a  contract 
affecting  real  estate  and  not  in  writing  can  not  be  enforced. 

Jelke,  p.  J.  (orally) ;  Gifpen,  J.,  and  Swing,  J.,  concur. 
This  action  was  brought  in  a  magistrate's  office  for  an  in- 

*AtIlrmed  by  the  Supreme  Court  without  report,  68  Ohio  State,  711. 
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stallment  of  rent  which  it  is  alleged  was  arranged  between  Mr. 
Burckhardt  and  Mr.  Greene  for  the  occupancy  of  his  residence 
in  Mt.  Auburn,  for  a  period  of  six  months,  at  a  monthly  rent  of 
$100  per  month.  There  are  two  defenses  to  this  action.  The 
first  is  that  Mr.  Burckhardt  sued  for  the  first  month 's  rent  under 
this  alleged  conU'act,  and  recovered,  and  the  judgment  was 
paid.  We  are  of  opinion  that  the  contract  was  an  entire  con- 
tract, although  the  rent  was  payable  monthly,  and  that  there  was 
no  occupancy  upon  which  there  could  be  monthly  recovery  for 
occupancy.  There  was  but  one  breach  of  an  entire  contract, 
and  there  could  be  but  one  recovery,  and  the  recovery  of  the 
first  $100  is  a  bar  to  anything  further  upon  this  contract. 

Further  than  that,  the  defendant  has  urged  that  it  is  a  con- 
tract affecting  real  estate,  and  under  the  statute  of  frauds,  it 
not  being  in  writing,  can  not  be  enforced.  The  reply  to  that  is 
that  there  was  a  partial  performance,  and  allegations  are  that 
Mrs.  Burckhardt  prepared  the  house,  made  some  changes  pre- 
paratory to  Mr.  Greene's  occupancy,  and  let  a  former  tenant 
go,  and  upon  a  certain  date  went  and  tendered  the  keys  to' 
Mr.  Greene. 

There  is  one  general  principle  laid  down  in  Ohio,  that  any- 
thing done  to  take  a  contract  out  of  the  provisions  of  the  statute 
of  frauds  must  be  done  strictly  with  reference  to  the  contract,  and 
if  the  things  done  can  be  made  referable  to  anything  else,  then 
they  are  not  referable  to  the  contract.  Now,  the  small  things 
done  up  there  at  the  house  are  not  of  such  a  nature  but  that 
they  might  have  been  done  under  any  circumstances,  and  it 
appears  from  the  evidence  that  the  former  tenant,  Judge  Thomp- 
son, left  at  the  expiration  of  his  term,  which  expired  some  time 
before  this  six  months'  period  was  to  begin;  and  so  far  as  the 
tender  of  the  key  is  concerned,  that  it  is  not  a  performance; 
if  it  is  anything,  it  is  a  tender  of  performance.  Therefore,  on 
the  second  ground,  we  are  of  opinion  that  there  has  been  nothing 
done  which  would  take  the  contract  out  of  the  provisions  of  the 
statute,  and  it  being  a  contract  affecting  real  estate,  and  not 
being  in  writing,  can  not  be  enforced. 

Therefore,  on  both  grounds,  the  judgment  will  be  affirmed. 

Ooebel  &  Bettingcrj  for  plaintiff  in  error. 

Oalvin  cfe  Galvin,  for  defendant  in  error. 
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DESCENT  OF  REALTY  IN  WIFE'S  NAME. 

[Hamilton  County  Circuit  Court] 

Charles  Bernhardt  v.  Charles  Bernhardt,  Administrator, 

BT    AL. 
Decided,  February  10,  1906. 

Title — Property  in  Wife's  Name — Purchased  with  Funds  of  Husband — 
Not  Held  in  Trust  by  Her — Husband  not  Relative  of  Wife — Within 
Meaning  of  Section  5971 — Descent  of  Property. 

1.  Wliere  the  title  to  real  estate  is  in  a  wife,  evidence  that  the  funds 

for  its  purchase  and  improvement  were  furnished  by  the  husband 
does  not  afford  ground  for  declaring  that  she  holds  in  trust  for 
him  and  his  beirs. 

2.  A  husband  is  not  a  relative  of  his  wife  within  the  meaning  of  Sec- 

tion 5971,  and  property  devised  by  her  to  him  does  not,  in  the 
event  of  his  prior  death,  pass  to  his  children  by  a  former  marriage, 
but  goes  to  relatives  of  the  wife  by  blood. 

Giffen,  J.;  Swing,  J.,  concurs. 

This  is  an  action  in  partition  in  which  the  plaintiff  and  the 
defendants,  Phillip  Bernhardt,  Barbara  Ruehlmann,  the  broth- 
ers and  sister,  and  the  minor  defendants,  the  children  of  a 
deceased  brother  of  Catherine  Schaefer,  deceased,  claim  title  to 
certain  real  estate  as  her  heirs  at  law;  the  other  defendants, 
Louis  Schaefer  and  Lizzie  Berberich,  claim  title  as  children  of 
Ludwig  Schaefer,  the  deceased  husband  of  Catherine  Schaefer. 

Their  claim  is  based:  First,  upon  the  allegation  that  1:he 
land  in  question  was  purchased  with  funds  belonging  to  Ludwig 
Schaefer,  and  the  title  being  vested  in  Catherine  Schaefer,  the 
wife,  a  resulting  trust  was  engrafted  on  the  deed  absolute ;  and 
if  this  be  not  found,  that  the  improvements  upon  the  land  were 
made  with  funds  belonging  to  Ludwig  Schaefer,  and  that  a  trust 
resulted  to  the  extent  of  such  improvements.  Second,  that 
Catherine  Schaefer,  having  devised  the  real  estate  to  her  hus- 
band, who  died  prior  to  the  death  of  the  testatrix,  they  claim  as 
the  issue  of  such  devisee,  under  Section  5971,  Revised  Statutes. 

While  we  are  of  the  opinion  that  by  a  preponderance  of  the 
evidence  it  is  shown  that  Catherine   Schaefer  furnished  the 
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purchase  money  for  the  land,  and  her  husband,  Ludwig  Schaefer, 
the  funds  with  which  the  improvements  were  made,  it  may  be 
conceded  that  all  the  funds  were  furnished  by  the  husband  and 
yet  find  that  the  title  was  in  Catherine  Schaefer.  Counsel  seems 
to  assume  that  having  shown  that  all  the  money  was  being  fur- 
nished by  the  husband,  the  title  was  necessarily  held  in  trust 
by  the  wife. 

In  the  case  of  Creed  v.  Lancaster  Bank,  1  0.  S.,  1,  the  second 
proposition  of  the  syllabus  is  as  follows: 

**When  a  person  purchases  property  with  his  own  funds,  and 
places  the  title  in  the  name  of  a  stranger,  the  legal  presumption 
is  that  he  made  such  purchase  for  his  own  use,  and  that  the 
property  is  held  in  trust  for  him. 

**But  where  such  purchase  and  conveyance  is  made  by  a  man 
to  a  member  of  his  own  family,  the  presumption  is  that  the 
property  is  intended  as  a  gift  or  advancement." 

We  think  the  evidence  in  this  case  shows  not  only  that  Ludwig 
Schaefer  knew  that  the  conveyance  had  been  made  to  his  wife, 
but  that  he  intended  the  title  absolute  to  remain  in  her. 

Section  5971,  Revised  Statutes,  upon  which  the  other  claim 
is  based,  provides  as  follows : 


(i 


When  a  devise  of  real  estate  or  personal  estate  is  made  to 
any  child  or  other  relative  of  the  testator,  if  such  child  or  other 
relative  shall  have  been  dead  at  the  time  of  the  making  of  the 
will,  or  shall  die  thereafter,  leaving  issue  surviving  the  testator, 
in  either  case  such  issue  shall  take  the  estate  devised  in  the 
same  manner  as  the  devisee  would  have  done  if  he  had  survived 
the*  testator. " 

The  argument  is  that  the  husband  is  a  relative  of  the  wife 
within  the  meaning  of  this  section,  and  that  the  issue  otsuch 
husband,  although  not  the  issue  of  the  testator,  take  the  estate 
devised  in  the  same  manner  as  the  devisee  would  have  done. 

It  has  frequently  been  held  in  other  states  where  a  like  statute 
exists,  that  the  word  ** relation''  includes  only  those  related  by 
consanguinity.  In  the  case  of  Cleaver  et  al  v.  Cleaver  et  al, 
39  Wis.,  page  96,  the  first  proposition  of  the  syllabus  is  as  fol- 
lows : 

**In  Section  29,  Ch.  97,  Revised  Statutes  (which  provides  that 
*when  a  devise  or  legacy  shall  be  made  to  any  child  or  other 
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relation  of  the  testator,  and  the  devisee  or  lej^atee  shall  die 
before  the  testator,  leaving  issue  who  shall  survive  the  testator, 
such  issue  shall  take  the  estate  so  given*),  the  word  *  relation' 
includes  only  relations  by  consanguinity. 

**2.  The  testator's  wife  having  died  before  him,  a  bequest 
made  to  her  by  the  will  lapsed,  although  she  left  issue  which 
survived  him.** 

And  at  page  102  it  is  said : 

**The  words  of  the  statute  are,  'child  or  other  relation.' 
Noscitur  a  sociis.  Child  or  other  relation  must  signify  child, 
or  other  relation  of  like  character  as  a  child ;  that  is,  other  rela- 
tion of  the  testator's  blood." 

A  like  construction  of  similar  statutes  will  be  found  in  Esty 
v.  Clark,  101  Mass.,  36;  Benton  v.  Matthews,  10  Wash.,  533; 
Kenniston  v.  Adams,  80  Maine,  290. 

The  statute  in  this  state  was  construed  in  the  case  of  Phillips, 
Executor,  v.  McConica,  Guardian,  59  0.  S.,  p.  1,  the  third 
proposition  of  the  syllabus  being : 

**When  a  legatee  dies  before  the  testator,  the  legacy  lapses 
unless  such  legatee  was  a  child  or  other  relative  of  the  testator, 
and  left  issue  surviving  the  testator  as  provided  in  Section 
5971,  Revised  Statutes.    An  adopted  child  is  not  such  issue. ' ' 

At  page  8  the  court  say : 

**The  word  *  issue'  in  this  section  means  child  of  the  body, 
or  heir  of  the  body,  of  the  deceased  relative  of  the  testator, 
and  does  not  include  a  child  adopted  by  such  decedent.  The 
issue  in  such  case  must  be  of  the  blood  of  the  testator  and 
of  the  deceased  child  or  other  relative  by  birth." 


Applying  this  construction  to  defendants,  Louis  Schaefer  and 
Lizzie  Berberich,  they  are  not  of  the  blood  of  the  testator,  al- 
though the  issue  of  the  devisee  by  a  former  wife. 

It  must  be  admitted,  however,  that  this  construction  is  in  con- 
flict with  the  unreported  case  of  White  v.  Agnew,  a  statement 
of  which  is  found  in  the  38th  Weekly  Law  Bulletin,  47.  But 
the  express  construction  of  a  statute  which  is  determinative  of 
the  issue  in  a  case  is  of  higher  authority  than  that  which  is 
inferred  only  from  the  affirmance  of  a  judgment  without  re- 
port. 
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We  are  of  opinion,  therefore,  that  the  defendants,  Louis 
Schaefer  and  Lizzie  Berberich,  have  failed  to  show  any  title  to 
the  land,  and  a  decree  may  be  entered  accordingly. 

Johji  C.  Healy  and  Powell  &  Smiley,  for  plaintiff. 

Jacob  Shroder  and  Edward  C  Kecmelin,  contra. 


IMPROVEMENT  OF  STREET  UNDER  AN  INVALID  LAW. 

[Circuit  Court  of  Lucas  County.] 

Abbie  Whipple  et  al  v.  The  City  op  Toledo  et  al. 

Decided,  September,  1905. 

Street — Improvement  of,  by  Straighteninff — Jurisdiction  of  Council 
over  PetitiX)n — Not  Lost  by  Delay  in  Acting  upon,  When — Change 
in  Lai^  Regulating  Assessments  Pending  Action — Irregularities  in 
Procedure — Validity  of  Assessment  Against  Grantees. 

1.  A  municipal  council  does  not  lose  Jurisdiction  over  a  petition  for  a 

street  improvement  by  reason  of  a  delay  of  two  years  In  taking 
action  thereon,  nor  are  the  petitioners  relieved  from  their  obliga- 
tion to  pay  the  assessment  by  reason  of  such  delay. 

2.  A  change  In  the  law  regulating  the  levying  of  assessments  for  street 

improvements,  made  while  the  petition  for  the  improvement  Is 
pending  before  council,  does  not  have  the  effect  of  invalidating  the 
assessment,  where  it  does  not  appear  that  the  petitioners  aban- 
doned the  effort  to  secure  the  improvement,  and  the  validity  of 
the  assessment  is  based  upon  their  agreement  to  pay  it,  and  not 
upon  any  statute. 

3.  Moreover,  as  the  law  stands  now,  and  as  it  stood  at  the  time  this 

improvement  was  ordered,  a  petition  was  not  necessary  to  render 
valid  an  assessment  to  pay  the  cost  of  acquiring  property  for  the 
purpose  of  straightening  a  street. 

4.  Failure  of  council  to  determine  in  advance  the  manner  in  which  an 

assessment  shall  be  levied,  or  to  give  notice  to  property  owners 
of  an  intention  to  levy  an  assessment,  does  not  render  the  assess- 
ment Invalid,  where  the  petition  for  the  improvement  did  not  spec- 
ify the  manner  in  which  it  was  desired  the  assessment  should  be 
levied  or  particularize  in  other  ways  as  to  the  plan  to  be  adopted 
in  proceeding  with  the  improvement. 
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5.  The  Hen  of  an  assessment  attaches  from  the  date  of  the  passage  of 

the  assessing  orcftnance.  Purchasers  of  property  prior  thereto  and 
without  notice  are  not  liable  for  the  assessment. 

6.  The  whole  cost  of  the  improvement  in  question  was  assessed  against 

the  petitioners,  who  were  less  than  a  majority  of  the  abutting 
owners  both  in  numbers  and  feet  front.  The  court  holds  that  this 
was  inequitable,  and  not  in  accordance  with  a  fair  construction  of 
the  petition;  and  orders  that  the  assessment  be  set  aside  and  that 
a  new  assessment  be  levied,  which  will  place  upon  the  property  of 
the  petitioners  only  their  fair  proportion  of  the  cost  of  the  im- 
provement. 

Parker,  J. ;  Haynes,  J.,  and  Wildman,  J.,  concur. 

This  case  is  here  on  appeal.  It  is  an  action  to  enjoin  certain 
assessments  levied  by  the  city.  The  assessments  are  for  the  costs 
of  the  acquiring  of  certain  real  estate  to  straighten  Twelfth 
street  at  a  point  where  it  runs  into  Union  street,  so  as  to  make 
it  continuous  to  Union  street  without  a  jog,  which  requires  the 
taking  of  lots  92,  93  and  part  of  lot  94,  lying  upon  the  west  side 
of  Union  street  and  the  north  side  of  Jackson  street.  It  appears 
that  the  city  acquired  this  property  by  condemnation  proceed- 
ings for  the  purpose  of  straightening  the  street,  as  is  stated; 
and  that  the  cost,  the  entire  cost,  including  the  costs  which  were 
assessed  upon  certain  property  upon  Union  street  and  upon 
Twelfth  street,  amounted  to  about  $2,650. 

The  persons  whose  property  was  assessed  to  pay  these  costs 
joined  in  this  case  to  enjoin  the  assessment.  Their  properties 
lie  along  Twelfth  street,  betw^een  Adams  and  Jackson,  and  on 
Jackson  street  and  Union  street,  between  Jackson  street  and 
Woodruff  avenue.  They  contend  that  this  assessment  is  invalid 
on  various  grounds  that  I  will  take  up  and  discuss  in  their  or- 
der. But  first  it  may  be  said  that  it  is  conceded  on  all  hands 
that  in  a  strictly  adversary  proceeding,  the  assessment  may  not  be 
made  upon  private  property  for  the  cos-ts  of  an  improvement 
of  this  character.  It  has  been  so  held  in  the  case  of  The  Cin- 
cinnati, Lebanon  &  Northern  Railroad  Co.  v.  The  City  of  Cin- 
cinnati, 62  0.  St.,' 462,  and  more  distinctly  in  the  case  of  The 
City  of  Dayton  v.  Batiman,  66  Ohio  St.,  379.  It  was  held  in 
those  cases  that  the  law  providing  for  the  assessment  of  the 
costs  of  improvements  of  this  character  upon  beneficial  property 
is  unconstitutional. 


522       CIRCUIT  COURT  REPORTS— NEW  SERIES, 

Whipple  et  al  v.  City  of  Toledo  et  al.       [Vol.  VII,  N.  S. 

But  this  is  not  the  only  ground  upon  wlych  plaintiffs  under- 
take to  have  the  assessment  enjoined ;  for  it  is  insisted  upon  the 
part  of  the  city  that  the  circumstances  of  this  case  are  such  as 
that  these  property  owners  are  required  to  pay  the  costs  of  this 
improvement  under  the  doctrine  of  agreement  and  estoppel  laid 
down  and  enforced  by  this  court,  as  we  believe  in  accordance 
with  the  decisions  of  the  Supreme  Court  in  the  case  of  Hendrick- 
son  V.  Toledo^  3  C.  C— N.  S.,  355.  The  plaintiffs  insist,  how- 
ever, that  this  case  does  not  apply  to  the  case  at  bar ;  that  there 
is  nothing  in  the  circumstances  of  this  case  that  would  justify 
the  levying  and  collecting  of  this  assessment  upon  the  theory 
that  there  had  been  an  agreement  to  pay,  or  that  there  was 
any  estoppel. 

The  history  of  this  case,  briefly,  is  as  follows:  In  1900,  in 
the  latter  part  of  the  year,  and  the  early  part  of  1901,  a  peti- 
tion was  circulated  among  the  property  owners  along  this  part 
of  Twelfth  street  and  Union  street,  which  was  signed  by  some 
of  them,  including  the  plaintiffs  here,  or  part  of  the  plaintiffs 
here,  asking  the  council  to  straighten  Twelfth  street  by  ac- 
quiring this  property  so  as  to  take  out  the  jog  where  Twelfth 
street  and  Union  street  come  together.  It  appears  from  the 
oral  testimony  that  we  have  heard  that  this  place  was  very  un- 
sightly and  the  people  of  the  neighborhood  were  anxious  to  have 
this  improvement  made  for  that  reason ;  that  the  lots  were  low 
and  had  been  filled  in  with  all  sorts  of  debris  and  jus»t  at  this 
point  jutting  out  into  the  street  where  it  was  plainly  visible 
from  all  these  properties  (which  was  residence  property),  there 
wias  an  old  shanty  that  was  sort  of  an  eyesore  of  the  neighbor- 
hood. So  it  appears  that  this  petition  was  prepared  and  circu- 
lated and  signed.  The  persons  who  were  active  in  forwarding 
this  enterprise  and  had  this  improvement  made  were  Mr.  Macom- 
ber,  Mr.  Dnago  and  Mr.  Thomas,  each  of  w^hom  owned  property 
in  the  neighborhood.  That  petition  reads  as  follows: 
'To  the  Honorable  Council  of  the  City  of  Toledo,  Ohio— 

m 

m 

"Gentlemen:  We,  the  undersigned,  owners  of  property  front- 
ing upon  or  abutting  upon  Twelfth  street,  between  Adams  street 
and  Jackson  avenue,  and  on  Union  street  between  Jackson 
avenue  and  Woodruff  avenue,  respectfully  petition  your  hon- 
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orable  body  to  take  the  necessary  steps  to  condemn  and  appro- 
priate for  public  use  and  highway,  lots  92,  93  and  so  much  of 
lot  94  as  is  necessary  in  Central  Addition  to  said  city  for  the 
purpose  of  extending  Twelfth  street  a  uniform  width  to  Union 
street  and  widening  said  Union  street.  We  believe  and  ac- 
knowledge our  respective  properties  would  be  benefited  by  the 
opening  and  widening  of  aaid  street,  as  stated  above.  We 
consent  that  a  special  assessment  be  made  upon  said  street  as 
stated  above.  We  consent  that  our  respective  properties  be  so 
assessed  for  the  purpose  named  herein  as  provided  by  law.*' 

When  this  petition  was  first  prepared,  instead  of  being  ad- 
dressed as  I  have  read  to  the  honorable  council,  was  addressed 
to  the  honorable  common  council.  It  seems  that  during  the 
pendency  of  these  proceedings  in  the  council,  the  new  code  was 
adopted,  and  that  the  designation  of  the  council  became  simply 
the  council,  instead  of,  as  it  had  been  formerly,  the  common 
council.  And  some  one  has  made  it  conform  to  the  new  name 
by  striking  out  the  word  ** common";  otherwise  the  petition 
itself  is  unchanged. 

Mr.  Lowenshal  was  the  agent  of  the  parties  circulating  this 
petition,  and  it  appears  that  he  was  actively  engaged  in  for- 
warding this  work  until  sometime  in  June,  1901.  lie  had  filed 
the  petition  with  the  proper  officers  of  the  city  somewhat  earlier, 
but  he  still  manifested  interest  in  the  matter,  and  on  the  22d 
day  of  June  he  attached  a  certain  affidavit  to  the  petition  and 
he  says  that  upon  that  day  he  urged  the  city  solicitor  to  push 
the  mratter  forward.  I  am  particular  about  mentioning  these 
dates  because  it  is  urged  upon  the  part  of  these  property  owners 
as  one  of  the  grounds  of  relief  that  the  council  of  Toledo  was 
so  long  in  acting  upon  this  petition  that  they  lost  jurisdiction 
of  the  matter.  That,  as  we  understand  it,  is  the  substance  of 
the  claim  on  the  subject  of  delay,  and  that  in  the  meantime 
before  action  was  taken  by  the  counsel  there  had  been  a  change 
in  the  law  on  the  subject. 

Now  it  appears  from  the  testimony  of  Mr.  Northup,  who  was 
assistant  city  solicitor  at  that  time,  that  he  endorsed  upon  the 
wrapper  then  upon  the  petition,  in  accordance  with  the  cus- 
toms of  that  officer,  that  the  petition  was  not  approved,  and  I 
believe  he  stated  in  bis  testimony  that  he  did  that  upon  the 
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ground  there  was  not  a  suflBcient  number  of  signatures  to  it. 
It  seems  that  the  matter  was  taken  up  afterwards  and  other 
names  were  signed  to  the  petition  and  a  new  back  was  put  upon 
it ;  that  the  people  upon  the  artreets  were  not  content  to  give  up, 
but  still  desired  to  have  the  straightening  of  the  street  accom- 
plished ;  so  it  seems  to  have  been  circulated  again,  some  .six 
^r  seven  other  signatures  were  obtained  and  the  petition  was 
then  refiled  on  May  15,  1903.  In  pursuance  of  this  petition 
•a  resolution  to  condemn  was  adopted  on  the  29th  day  of  June, 
1903,  and  an  ordinance  to  appropriate  was  passed  on  the  28th 
day  of  July,  1903.  In  pursuance  of  this  the  property  was  ac- 
quired, and  on  the  11th  day  of  April,  1904,  a  resolution  to 
assess  was  adopted,  the  report  of  the  assessors  was  received 
on  May  4,  1904,  and  the  assessing  ordinance  was  passed  on 
July  18,  1904;  and  soon  thereafter  in  pursuance  of  law  the 
assessments  were  certified  to  the  county  auditor  and  entered 
upon  the  tax  duplicate  aj]:ainst  these  properties. 

Now  we  are  of  the  opinion  that  this  delay  alone  was  not  suffi- 
cient to  invalidate  the  petition,  notwithstanding  the  fact  some 
changes  in  the  law  were  made  in  the  meantime.  The  parties 
never  withdrew  their  petition  or  took  any  steps  at  all  towards 
dropping  or  abandoning  it;  and  the  change  that  was  made  in  the 
law  appeared  to  be  a  very  immaterial  matter;  for,  if  these 
assessments  are  to  be  sustained  at  all,  they  are  not  to  be  sus- 
tained upon  the  theory  that  the  law  authorizes  them,  but  upon 
the  theory  that  the  parties  had  agreed  to  be  assessed ;  had  agreed, 
in  other  words,  to  pay.  the  costs  of  acquiring  this  property  for 
the  straightening  of  this  street;  and  that  therefore  they  were 
bound  to  pay,  because  the  city  had  gone  forward  and  acquired 
the  property  and  incurred  the  expense  in  pursuance  of  their 
request  and  their  promise. 

The  eflFect  of  such  action,  according  to  the  views  of  this  court,  is 
very  fully  discussed  in  the  Ilendriekson  case,  and  it  is  not  worth 
while  to  go  over  that  branch  of  the  subject  again.  I  simply 
add  the  remark,  however,  which  I  think  appeared  in  that  report 
as  w^ell,  that  the  law  is  only  effective  to  this  extent  (the  law 
being  invalid  or  unconstitutional  and  not  enforceable  at  law), 
that  it  is  looked  to  and  regarded  as  a  scheme  or  plan  for  the 
making  of  the  assessments  which  is  adopted  by  the  parties  as 
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a  part  of  their  agreement,  when  they  request  that  an  assess- 
ment shall  be  made  and  agree  that  they  will  pay  it. 

At  the  time  this  petition  was  filed  there  was  a  law  upon  the 
statute  books  which  provided  for  assessing  the  costs  in  this  sort 
of  an  improvement,  and  it  gave  in  detail  the  plan  for  making  the 
assessments.  After  this  decision  by  the  Supreme  Court  holding 
that  that  law  as  to  this  class  of  cases  was  unconstitutional,  when 
the  Legislature  oame  to  the  adoption  of  the  new  code  they  did 
not  undertake  to  provide  for  the  assessment  of  costs  of  this 
character  upon  the  property  of  a  private  owner,  and  that  is 
the  change  in  the  law  referred  to.  But  the  law,  after  it  was  re- 
pealed, it  seems  to  us  was  about  as  effective  in  the  way  of  stat- 
ing a  plan  of  operation  as  it  was  before,  it  being  only  necessary 
for  that  purpose  to  find  that  the  parties  referred  to  that  law  for 
that  plan  and  adopted  it  as  their  plan  and  made  it  part  of  their 
agreement ;  and  we  think  that  this  was  so  in  this  instance ;  and 
we  think  that  if  there  were  nothing  else  in  the  way  of  the  en- 
forcement of  these  assessments,  they  might  be  and  should  bo 
enforced  upon  the  theory  and  principle  laid  down  in  the  Hend- 
nckson  case. 

It  was  said  in  the  Hendrickson  case  that  the  only  objection 
urged  on  the  part  of  the  property  owners  to  the  assessments 
there  was  that  the  law  was  unconstitutional ;  but  here,  as  I  have 
indicated,  there  are  other  objections  made  to  them,  and  one  of 
them  which  the  plaintiflfe  seem  to  regard  as  very  material  is 
that  the  owners  of  property  between  the  points  where  the 
assessments  are  levied,  between  Adams  street  and  Woodruff 
avenue,  that  there  was  not  a  majority  of  the  owners  signed  the 
petition,  not  a  majority  of  the  owners  of  the  feet  front,  and 
they  call  attention  to  Section  2267  of  the  Revised  Statutes  of 
Ohio,  which  they  contend  requires  such  majority ;  and  it  is  said 
in  argument  that  we  seem  to  have  regarded  that  as  important 
in  the  Hendricl^on  case.  We  referred  to  it  there— and  there  had 
been  a  majority  signed  the  petition  in  that  case,  but  upon  an 
examination  of  the  statute  we  find  that  the  law  has  been  changed 
in  that  respect  since  the  transaction  involved  in  the  Hendrick- 
son case;  that  at  that  time  such  a  majority  of  signers  was  re- 
quired, and  therefore  we  hold  that  it  must  have  been  contem- 
plated by  the  petitioners  when  they  signed  this  petition — even 
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regarding  it  as  a  proposal  or  basis  of  an  agreement;  it  must 
have  been  contemplated  that  a  majority  would  sign,  and  that 
the  agreement  or  the  proposal  would  not  be  binding  until  a  ma- 
jority had  signed.  And  so  counsel  urge  here  that  the  council 
of  the  city  was  not  authorized  to  act  upon  this  as  a  proposal  and 
make  of  it  an  agreement  until  it  had  been  signed  by  a  majority ; 
but  as  I  say  the  statute  in  that  respect  has  been  materially 
changed.  Section  2267,  as  it  then  read  will  be  found  in  Volume 
92  of  the  Ohio  Laws,  pages  340-341.  As  it  read  at  the  time  of 
the  transactions  at  bar  it  will  be  found  in  Volume  94,  Ohio  Laws, 
at  page  161 ;  and  with  respect  to  making  assessments  upon  peti- 
tioners in  cities  of  this  grade  and  class  contains  in  parentheses 
this  exception: 

**  Except  sidewalks,  sewers  and  the  appropriation  or  otherwise 
acquiring  lots  or  lands  for  the  purpose  of  laying  off,  opening, 
extending,  straightening  or  widening  streets,  alleys,  or  other 
public  highways,  for  the  power  to  make  which  improvement  no 
petition  shall  be  necessary." 

That  is,  for  improvements  of  that  character,  no  petition  was 
required.  The  statute  that  I  have  been  referring  to  is  Section 
2267.  Turning  now  to  Section  2271,  which  is  also  invoked,  we 
do  not  find  that  it  requires  a  petition  at  all  in  a  case  of  this 
character.  Our  construction  of  that  section  is  that  a  petition 
is  only  required,  or  was  only  required  as  the  law  stood  at  the 
time  of  these  transactions,  in  order  to  authorize  an  assessment 
upon  property  for  an  improvement  of  this  character,  where  it 
was  sought  to  assess  back  upon  property  from  which  the  street 
or  part  of  the  street  was  taken,  or  where  it  was  sought  to  assess 
upon  property  upon  intersecting  streets,  generally  a  petition 
was  not  required  at  all,  and  a  petition  would  not  be  required  of 
persons  standing  in  the  relation  to  the  improvement  that  the 
plaintiffs  here  stand  to  this  improvement. 

It  was  also  urged  that  Section  2264  of  the  Revised  Statutes 
of  Ohio  provided  certain  prerequisites  to  the  making  of  an  assess- 
ment, which  must  be  observed;  otherwise  the  assessment  would 
not  be  valid.    That  section  as  it  then  read  was  as  follows : 

**In  cases  provided  in  Section  2263  and  in  cases  where  an 
improvement  of  any  kind  is  made  within  cities  of  the  second 
grade  of  the  first  class,  and  in  corporations  in  counties  con- 
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taining  a  city  of  the  second  grade  of  the  first  class,  of  an  ex- 
isting street,  alley,  avenue,  navigable  water-course  or  other  publii? 
highway,  and  whenever  any  street,  alley,  avenue,  navigable 
water-course  or  other  public  highway  is  opened,  extended, 
straightened,  widened  or  improved,  the  council  of  such  cities 
or  corporations  may  decline  to  assess  the  costs  and  expenses 
mentioned  in  Section  2263  or  any  part  thereof,  or  the  cost  or 
expense  of  any  part  thereof  of  such  improvement,  except  as  here- 
inafter mentioned,  on  the  general  tax  list,  in  which  event  such 
costs  and  expenses,  or  any  part  thereof,  which  may  not  be  so 
assessed  on  the  general  tax  list,  shall  be  assessed  by  the  council 
of  such  cities  on  the  abutting  and  such  adjacent  and  contiguous 
or  other  benefited  lots  and  lands  in  the  corporation,  either  in 
proportion  to  the  benefit  which  may  result  from  the  improve- 
ment, or  according  to  the  value  of  the  property  assessed,  or 
by  the  foot  front  of  the  property  bounding  or  abutting  upon 
the  improvement,  as  the  council  by  ordinance,  designating  the 
territory  to  be  assessed,  may  determine  before  the  improvement 
is  made,  and  in  the  manner  and  subject  to  the  restrictions  here- 
in contained." 

Then  there  is  a  further  provision  as  to  how  the  assessment 
shall  be  paid.  It  does  not  appear  that  the  determination  of 
the  property  to  be  assessed,  or  how  the  property  should  be 
assessed,  was  made  by  the  council  before  they  acquired  this 
property. 

We  are  cited  to  some  decisions  to  the  effect  that  this  is  a 
necessary  prerequisite  to  the  validity  of  the  assessment.  But  as 
I  have  remarked  before,  this  was  not  a  strictly  adversary  pro- 
ceeding; it  was  not  adversary  at  all.  If  it  is  to  be  sustained  at 
all,  it  is  to  be  sustained  upon  the  theory  of  agreement;  and  we 
do  not  understand  that  in  a  case  of  this  character  where  an 
assessment  is  to  be  sustained  upon  the  theory  of  agreement  or 
estoppel,  or  both,  that  the  council  is  required  to  observe  all 
these  provisions  as  to  the  mode  of  proceeding.  They  must  be 
substantially  what  is  requested,  what  is  agreed  upon.  They  must 
acquire  the  property,  levy  and  assess  the  cost  thereof  upon 
petitioners  -according  to  the  plans  provided  for  by  the  statute. 
The  petitioners  for  the  improvement  are,  so  to  speak,  in  court. 
They  have  gone  before  the  council.  They  are  subject  to  its  juris- 
diction; it  is  not  necessary  to  serve  them  with  notice  of  what 
is  going  on  at  every  step.  They  have  come  in  and  asked  this 
to  be  done;  they  must  take  notice  of  what  is  being  done,  so 
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long  as  there  is  no  attempt  at  concealment  or  fraud  or  undue 
advantage.  They  have  petitioned  for  this  improvement  and 
they  ask  that  it  be  assessed  upon  certain  property;  therefore, 
it  is  not  important  to  them  if  the  council  before  it  proceeds 
should  determine  upon  what  property  the  assessment  is  to  be 
laid,  for  if  the  agreement  to  assess  has  been  agreed  upon,  it  is 
not  important  to  them  if  the  council  should  determine  before  it 
acquires  the  property  upon  what  plan  the  assessment  shall  be 
made;  for  they  have  agreed  as  we  construe  this  proposal  that 
it  shall  be  assessed  according  to  any  lawful  plan  provided  in 
the  statute  in  such  cases ;  and  there  seemed  to  have  been  several 
plans  provided  in  the  statute  in  such  cases ;  and  the  plan  adopted 
here  was  to  assess  according  to  the  benefits,  according  to  the 
report  of  the  assessor,  and  certainly  that  would  not  be  an  in- 
equitable or  unfair  plan.  That  was  one  of  the  plans  in  the 
statutory  scheme  of  assessments. 

Now  upon  this  subject,  or,  as  being  related  to  it,  I  call  atten- 
tion to  the  decision  in  the  case  of  Murdoch  v.  Cincinnatij  44  Fed. 
Rep.,  726,  by  Judge  Jackson  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio.  The  decision  was  made 
January  7,  1891.    I  read  from  the  syllabus: 

**A  property  owner  who  petitions  for  a  street  improvement, 
expressly  requests  that  an  assessment  be  made  to  pay  it,  and 
agrees  to  answer  for  a  deficiency  in  the  collectibility  of  the 
assessments  against  other  property  owners,  thereby  waives  to 
insist  upon  notice  or  an  opportunity  to  be  heard  before  the 
assessments  are  levied. 

**The  proceedings  of  city  authorities  in  levying  an  assess- 
ment for  a  street  improvement,  in  the  exercise  of  the  power  con- 
ferred on  them  by  statute,  and  in  compliance  with  a  petition 
therefor,  can  not  afterwards  be  impeached  by  an  abutting  owner, 
as  being  without  due  process  of  law,  for  the  lack  of  notice  or 
opportunity  to  be  heard." 

There  is  more  to  the  same  effect  in  the  opinion,  but  what  I 
have  read  from  the  syllabus  indicates  what  will  be  found  in 
the  opinion.  The  whole  opinion  upon  the  subject  is  worthy  of 
perusal  by  parties  interested;  and  we  think  the  principle  there 
laid  down  and  discussed  is  applicable  to  what  I  have  been  dis- 
cussing, with  reference  to  these  preliminary  prerequisites  in 
the  council.    And  it  is  applicable  also  to  the  next  proposition 
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urged  by  counsel,  that  no  notice  was  given  to  them  of  the 
proceedings  or  of  the  purpose  to  assess,  etc.,  and  I  shall  not 
discuss  that  further.  The  ordinary  statutory  notice  was  given  or 
the  one  provided  by  law;  that  is  to  say,  the  published  notice  in 
the  newspaper  that  an  assessment  had  been  made  and  was  on 
file,  giving  the  parties  an  opportunity  to  come  in  and  object. 
And  it  appears  that  nobody  came  in,  no  objection  was  made; 
thereupon  the  assessment  was  confirmed.  The  statute  provides 
that  upon  objection  proceedings  shall  be  taken  to  correct  the 
assessment  or  make  it  just  and  right. 

It  is  also  urged  on  behalf  of  these  plaintiifs  that  the  council 
has  not  given  them  what  they  asked  for;  that  instead  of  giving 
them  a  street,  instead  of  straightening  Twelfth  street,  widen- 
ing Union  street,  they  have  acquired  the  property  and  turned 
it  over  to  somebody  else  as  a  dooryard  or  private  park,  or  some- 
thing of  that  sort.  It  does  appear  that  immediately  contiguous 
to  this  piece  that  was-  acquired  by  the  appropriation  proceed- 
ings Mr.  Macomber  has  built  a  flat  building  and  that  he  l^as 
filled  up  his  low  ground  in  front  and  sodded  it  and  put  in  some 
trees.  This  appears  to  have  been  done  upon  the  permission 
of  the  board  of  public  improvements,  and  seems  to  have  been 
a  sort  of  improvement  for  the  neighborhood,  because  it  made 
the  place  more  sightly.  But  that  it  belongs  to  the  city  there 
can  be  no  question  and  it  is  a  part  of  this  street,  and  it  will 
be  observed  that  the  petitioners  here  have  not  asked  for  any- 
thing more  than  that  it  shall  be  ac(iuired  as  part  of  the  street. 
They  have  not  asked  that  it  be  improved  by  paving  or  other- 
wise, and  it  is  not  to  be  supposed  that  upon  the  proper  appli- 
cation the  city  would  not  take  possession  of  it  by  paving  it; 
in  removing  the  old  structure  that  stood  there  and  making  the 
place  sightly,  it  seems  that  the  real  object  desired  by  the  peti- 
tioners has  been  substantially  accomplished.  But  we  hold  that 
it  is  a  part  of  the  street — what  the  petitioners  have  asked  for 
has  been  done. 

Certain  of  these  plaintiffs  have  acquire<l  the  lots  assessed 
since  these  proceedings  were  instituted — I  mean  after  the  peti- 
tion was  filed  in  the  council.  Now  an  assessment  becomes  a 
lien  upon  property  under  Section  2255  of  the  Revised  Statutes 
from  the  time  it  is  made,  which  we  understand  to  be  from  the 
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time  an  ordinance  was  passed  levying  it;  and  those  who  have 
purchased  lots  upon  the  street  without  notice  prior  to  the 
passage  of  the  ordinance  are  not  bound  by  the  assessments 
upon  their  lots.  It  is  said  by  the  city  solicitor  that  all  ought 
to  be  bound  who  purchv^sed  since  the  passage  of  the  ordinance 
providing  for  the  appropriation.  But  we  think  not;  there  is 
no  reference  in  that  to  any  assessment,  ndthing  said  about  mak- 
ing any  assessment  in  that,  because  the  first  time  the  council 
takes  action  looking  to  an  assessment  to  bind  the  property  is 
when  it  passes  the  assessing  ordinance.  Of  course  preliminary 
to  that  it  had  sent  out  the  assessors. 

Now  this  whole  cost,  as  I  have  said,  has  been  assessed  upon  the 
property  of  the  petitioners.  They  are  less  than  a  majority  of 
the  owners  of  property  within  the  limits  described  in  the  peti- 
tion. They  own  less  than  a  majority  of  the  foot  front  of  prop- 
erty. Other  property  situated  just  as  their  property  is  situated, 
benefited  in  the  same  way,  to  the  same  degree,  has  escaped 
the  assessment  altogether.  Of  that  perhaps  they  would  have 
no  right  to  complain,  were  it  not  for  ffie  fact  that  the  assess- 
ments which  would  naturally  have  gone  upon  that  property,  if 
all  the  property  had  been  assessed,  has  gone  upon  their  prop- 
erty ;  and  it  has  increased  their  burden.  It  is  urged  by  the  city 
solicitor  that  those  who  signed  the  petition  agreed  that  they 
would  bear  the  whole  burden.  It  would  follow  that  the  council 
might  have  taken  action  upon  one  person  signing  the  petition 
and  assessed  the  whole  cost  against  him  upon  his  property,  or 
that  they  mdght  have  proceeded  with  a  petition  signed  by  two  or 
three.  Undoubtedly  the  parties  might  agree  to  such  a  thing 
and  be  bound  by  their  agreement.  But  we  think  that  it  should 
appear  very  clearly  they  had  agreed  to  that  before  the  court 
would  undertake  to  enforce  a  thing  which  would  seem  to  be  so 
unreasonable  and  ineciuitable.  We  do  not  put  that  construc- 
tion upon  this  petition.  When  the  petitioners  have  asked  that 
the  cost  and  expense  be  assessed  upon  the  property  abutting 
upon  said  streets  as  set  forth  above,  we  think  that  they  meant> 
and  that  it  is  very  clear  that  they  meant,  the  property  bounding 
or  abutting  on  Twelfth  street,  between  Adams  arid  Jackson,  and 
on  Union  street,  between  Jackson  and  Woodruff,  and  that  they 
agreed  to  pay  only  their  fair  proportion  of  the  costs,  taking 
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into  account  all  this  property  between  Adams  street  and  Wood- 
ruif  avenue.  For  the  reason  that  this  assessment  has  not  been 
made  according  to  that  plan,  we  feel  compelled  to  set  it  aside, 
and  we  do  set  it  aside.  But  we  believe  a  valid  assessment  may 
be  made  in  pursuance  of  that  petition  if  the  council  will  take 
into  account  all  of  the  property  between  those  streets  in  such 
manner  as  to  only  assess  upon  these  properties,  the  properties 
of  these  plaintiffs,  their  fair  and  equitable  proportion;  and 
therefore  we  set  this  assessment  aside,  without  prejudice  to  tiie 
rights  of  the  council  to  proceed  in  pursuance  of  law  and  make 
a  reassessment. 

The  costs  in  this  case  will  be  adjudged  against  the  city. 

Alvord  &  Price,  A,  T,  Goorley,  Templeton  &  Templeton^  for 
plaintiffs. 

V.  O,  Denman,  City  Solicitor,  and  C,  K.  Friedman^  Assistant 
City  Solicitor,  for  defendants. 


ATTACHMENT  SERVED  UPON  A  MANAGING  AGENT. 

[Circuit  Court  of  Hamilton  County.] 

Amy  B.  Poote  v.  The  Central.  American  Commercial 

Company. 

Decided,  July  26,  1904. 

Attachment — Authority  of  Common  Pleas  to  Discharge  on  Error  to 
Justice  of  the  Peace — Service  hy  Publication — Managing  Agent  of 
Foreign  Corporation — Sections  6480,  6733  and  6496. 

1.  The  Jurisdiction  of  the  court?  of  common  pleas  is  limited,  in  an  at- 

tachment suit  presented  on  error  to  a  Justice  of  the  peace,  to  the 
entering  of  a  Judgment  of  reversal  with  Judgment  for  costs  ac- 
crued up  to  that  time. 

2.  A  plaintifF  in  an  attachment  suit,  upon  a  showing  that  summons  can 

not  be  served  upon  the  defendant  within  the  county,  is  entitled  to 
obtain  service  by  publication. 

3.  The  collection  of  subscriptions  for  lands  of  a  foreign  corporation 

does  not  make  the  coUector  a  "managing  agent"  of  the  corpora- 
tion upon  whom  service  of  summons  may  be  made,  notwithstand- 
ing he  is  a  director  of  the  company. 

Heard  on  error  to  the  court  of  common  pleas. 
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The  plaintiff,  Amy  B.  Foote,  brought  suit  against  Jhe  de- 
fendant company  before  a  justice  of  the  peace.  Summons  issued 
for  the  company  was  returned,  not  found.  An  alias  summons 
was  then  issued,  which  was  served  on  Herman  Duhme  as 
** managing  agent*'  and  was  so  returned.  An  attachment  and 
garnishment  was  also  issued,  and  this  was  served  upon  Mr. 
Duhme  as  garnishee.  The  company,  claiming  that  Mr.  Duhme 
was  not  and  never  had  been  its  ** managing  agent,**  filed  a 
mttion  before  the  magistrate  to  set  the  service  aside.  This  mo- 
tion was  overruled,  and  the  attachment  and  garnishment  sus- 
tained, and  judgment  for  the  amount  prayed  for  was  rendered 
against  the  defendant  company.  The  company  entered  its  ob- 
jection to  all  the  proceedings,  and  took  a  bill  of  exceptions. 

It  appears  that  Duhme  was  a  director  of  the  Central  Ameri- 
can Commercial  Company,  and  that  he  was  a  subscriber  to  the 
lands,  and  had  collected  payments  from  other  subscribers  in 
his  vicinity,  reserving  his  commission  therefor,  but  had  trans- 
acted no  other  business  for  the  company.  The  service  of  sum- 
mons was  attempted  to  be  made  under  Section  6480,  Revised 
Statutes,  providing  for  service  on  foreign  corporations  generally 
by  serving  its  *' managing  agent.'* 

Per  Curiam, 

Herman  Duhme  was  not  the  managing  agent  of  the  defendant, 
a  foreign  corporation,  within  the  meaning  of  Section  6480,  Re- 
vised Statutes,  upon  whom  service  of  summons  could  be  had, 
and  the  court  of  common  pleas  properly  reversed  the  judgment 
of  the  justice  of  the  peace.  There  was  error,  however,  in  dis- 
charging the  attachment,  as  the  court  was  authorized  under 
Section  6733,  Revised  Statutes,  to  render  only  a  judgment  of 
reversal  and  for  costs  accrued  at  that  time. 

The  plaintiff  below  was  entitled,  uix)n  a  showing  that  sum- 
mons could  not  be  served  upon  the  defendant  within  the  county, 
to  obtain  service  by  publication.    Section  6496,  Revised  Statutes. 

The  judgment  for  reversal  and  for  costs  will  be  affirmed,  and 
in  all  other  respects  the  judgment  will  be  reversed. 

Theodore  Hallam,  for  plaintiff  in  error. 

Joseph  L,  LacJt'mrf  for  defendant  in  error. 
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CLOSING  A  PLANT  TO  R£MOVE  COMPETITION. 

[Circuit  Court  of  Crawford  County.] 

Carl  D.  Fisher  et  al  v.  The  Plickinger  Wheel  Co.  et  al 
AND  Carl  D.  Pisher  et  al  v.  Adam  Semones  et  al. 

Decided,  March,  1906. 

Monopolies — Valentine  Anti-trust  Law — Sale  of  Plant  to  Combination — 
Construcjtive  Possession — Purpose  in  Vieu;— Consideration — Title — 

Executed  Agreements — Limiting  Production — Fixing  Prices — Allot- 
ments of  Business — **L€asing  Down'*  Factories — Vehicle  Wheel  Club 
an  Illegal  Combination. 

1.  An  organization  of  manufacturers  of  a  certain  commodity  which. 

by  assessment  of  its  members,  raises  a  fund  with  which  it  "leases 
down"  certain  rival  factories;  and  which  allots  the  trade  of  such 
factories  among  its  own  members,  controls  the  output  of  its  mem- 
bers' factories,  and  the  prices  they  may  charge  for  the  goods  they 
manufacture,  binding  them  not  to  sell  to  specified  customers  ex- 
cept by  consent  of  its  officers,  is  a  combination  in  restraint  of 
trade,  and  is  illegal. 

2.  A   contract  whereby   such   a   combination,   for   a   consideration   of 

|GG,000,  purchases  all  the  machinery  of  one  of  its  constituent  mem- 
bers, a  corporation,  and  stipulates  that  such  corporation  shall  not 
compete  in  business  with  any  of  its  members,  and  provides  em- 
•  ployment  for  the  president  of  that  corporation;  it  appearing  fur- 
ther that  such  machinery  was  purchased  without  any  plan  for  its 
location  and  use  and  has  remained  unused  by  the  purchaser  for 
eight  months  after  its  purchase,  is  a  contract  in  restriction  of 
trade,  and  is  void. 

3.'  Although  the  full  consideration  named  in  such  contract  has  been 
paid,  the  contract  does  not  thereby  become  an  executed  contract 
in  the  absence  of  an  actual  taking  possession  of  such  machinery 
by  the  purchaser. 

4.  Under  such  circumstances  a  court  of  equity  will  not  aid  the  pur- 
chaser in  obtaining  possession  as  against  the  receivers  of  the  sell- 
ing corporation,  nor  will  it  aid  the  purchaser  in  enforcing  the 
illegal  contract  as  against  the  proceeds  of  the  sale  of  the  machin- 
ery.   It  will  leave  the  parties  where  it  found  them. 

■ 

HURiN,  J. ;  NoRRis,  J.,  and  Donnelly,  J.,  concur. 

The  original  action  out  of  which  both  of  these  proceedings 
in  error  grew  was  brought  by  Adam  Semones  to  secure  an  ac- 
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■ 

counting  from  the  Flickinger  Wheel  Co.,  defendant ;  the  plaint- 
iff alleging  in  his  petition  that  defendant  company  was  insolvent 
and  indebted  to  creditors  in  various  sums  aggregating  $200,000, 
of  which  more  than  $69,000  were  due  plaintiff.  He  asked  an  ac- 
counting and  the  appointment  of  receivers  to  take  charge  of 
defendant's  property  for  the  benefit  of  creditors. 

This  petition  was  filed  April  15,  1904,  and  on  the  same  day 
Edward  Flickinger,  the  president  of  the  company,  and  Daniel 
Bachelder  were  appointed  as  receivers,  and  gave  bond  and  quali- 
fied. A.  M.  Snyder  was  afterwards  substituted  for  Daniel 
Bachelder  as  receiver. 

These  receivers  caused  the  property  of  defendant  company 
to  be  appraised  and  inventoried,  and  on  June  17,  1904,  they  filed 
their  report  of  the  appraisement. 

Afterwards,  on  June  21st,  an  intervening  petition  was  by 
leave  of  court'  filed  by  Carl  D.  Fisher,  Charles  Minshall,  C.  F. 
Ferguson,  0.  B.  Banister  and  W.  C.  Durant,  as  trustees  of  a 
large  number  of  wheel  companies  named  in  said  intervening 
petition. 

In  that  petition  it  is  alleged  that  these  trustees  were  duly 
appointed  by  the  companies  named,  about  the  17th  of  August, 
1903,  for  the  express  purpose  of  purchasing  the  personal  prop- 
erty therein  described  and  of  taking  title  thereto  and  holding, 
controlling  and  disposing  of  said  title  and  property  for  the 
use  and  benefit  of  the  companies  appointing  them,  and  that  they 
had  ever  since  been  acting  as  such  trustees  and  were  the  ownc^ 
of  said  property  and  in  possession  thereof  until  interferred 
with  by  the  receivers  previously  referred  to.  The  property  so 
claimed  and  described  consisted  of  certain  machinery,  tools,  -and 
appliances  located  in  the  buildings  previously  occupied  by  de- 
fendant, the  Flickinger  Wheel  Co.,  and  formerly  used  by  said 
company  in  its  business  of  manufacturing  wheels. 

Said  intervening  petition  alleges  that  neither  the  Flickinger 
Wheel  Co.  nor  the  receivers  have  any  right,  title,  or  interest  in 
.said  property,  but  that,  notwithstanding  these  facts,  said  re- 
ceivers have  wrongfully  taken  possession  of  skid  property  and 
caused  the  same  to  be  appraised  as  part  of  the  assets  of  said 
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receivership  and  have  ever  since  wrongfully  detained  from 
said  trustees  the  possession  thereof  and  are  threatening  to  and 
will,  unless  restrained  by  the  court,  cause  said  property  to  be 
sold  and  the  proceeds  applied  to  the  payment  of  the  debts  of 
the  Plickinger  Wheel  Co.  Wherefore  these  trustees  pray  that 
the  receivers  may  be  restrained  from  proceeding  with  the  sale 
of  said  property  and  ordered  to  surrender  the  same  to  the 
trustees. 

An  answer  to  this  intervening  petition,  filed  by  the  receivers, 
alleges  that  the  wheel  companies  named  by  the  intervening  peti- 
tioners as  those  for  whom  they  were  acting  as  trustees,  had, 
together  with  defendant,  the  Plickinger  Wheel  Co.,  entered 
into  an  illegal  combination  and  conspiracy  and  had  formed  a 
trust,  which  trust  was  commonly  known  as  the  **  Vehicle  Wheel 
Club."  That  said  trust  was  formed  in  violation  of  the  act  of 
the  General  Assembly  known  as  the  Valentine  Anti-trust  Law 
and  was  created  to  carry  out  a  restriction  in  trade  and  com- 
merce in  all  kinds  of  vehicle  wheels,  to  increase  the  price  of 
such  wheels  and  to  prevent  competition  in  their  manufacture 
and  sale. 

It  is  further  alleged  that  the  contract  of  sale  referred  to  in 
the  intervening  petition  was  entered  into  in  order  to  carry  our 
the  purpose  of  said  conspiracy,  combination  and  trust,  and  esp3- 
cially  to  remove  the  Flickinger  Wheel  Company  as  a  competitor 
of  the  organizations  composing  the  Vehicle  Wheel  Club;  that 
no  part  of  said  machinery  has  ever  been  delivered  to  said  inter- 
veners, or  to  said  trust  or  to  their  trustees,  but  that  the  same 
has  ever  since  remained  in  the  possession  of  the  Plickinger 
Wheel  Co.  and  of  its  receivers,  and  the  answer  avers  that  the 
whole  of  said  contract  so  made  is  null  and  void  under  the 
provisions  of  the  Valentine  Law  and  is  not  enforceable  in  law  ov 
equity. 

Wherefore,  the  receivers  pray  that  said  contract  may  be  de- 
clared by  the  court  to  be  absolutely  null  and  in  violation  of  said 
Valentine  Law  and  that  said  machinery  be  decreed  to  be  the 
property  of  the  Plickinger  Wheel  Co.  and  ordered  sold  by  the 
receivers  for  the  benefit  of  the  creditors  of  said  company. 
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By  reply  the  trustees  deny  these  allegations  of  fraud  and  ille- 
gality of  contract  and  deny  that  they  have  entered  into  any  con- 
spiracy or  trust,  and  allege  facts  tending  to  explain  and  justify 
the  transactions  relating  to  the  property  here  in  dispute^  and 
'  they  further  allege  that  sum  of  $66,000  paid  by  these  defendants 
for  said  machinery  was  all  applied  upon  the  indebtedness  of 
said  Flickinger  Wheel  Co.  for  the  benefit  of  the  creditors  of 
said  company. 

Notwithstanding  the  filing  of  the  interveners'  petition  an^l 
the  subsequent  pleadings  relating  thereto,  the  common  pleas 
court  proceeded  to  order  a  sale  of  the  property  in  question 
and,  over  the  protest  of  these  interveners,  confirmed  the  sale. 

To  this  action  of  the  court  the  intervening  trustees  prosecuted 
error  to  this  court ;  but  this  court,  at  a  former  term,  postponed 
a  decision  of  the  case  as  thus  presented  and,  while  said  action 
was  pending  in  this  court,  the  case  was  heard  on  its  merits  in 
the  court  of  common  pleas  on  the  issues  raised  by  the  inter- 
veners' petition  and  that  court  on  a  full  hearing,  finding  against 
the  claims  of  the  interveners,  and  that  the  companies  repre- 
sented by  them  had  combined  for  an  illegal  purpose  in  contra- 
vention of  the  anti-trust  laws  of  the  state,  that  said  combination 
was  unlawful,  and  that  there  was  no  sale  and  delivery  of  the 
machinery  of  the  Flickinger  Wheel  Co.  to  the  Vehicle  Club, 
and  that  the  possession  thereof  had  remained  in  the  Flickinger 
Wheel  Co.  and  its  receivers,  said  interveners  again  prosecute 
error  to  this  court,  and  both  bills  of  exceptions  and  the  pro- 
ceedings connected  therewith  are  now  before  us  for  review  and 
will  be  considered  together. 

In  their  oral  argument  of  this  case  counsel  for  the  interveners 
contend — 

1st.  That,  on  the  evidence  presented,  the  title  and  possession 
of  the  disputed  machinery  was  in  the  trustees  at  the  time  the 
said  suit  was  brought. 

2d.  That  though  that  title  and  possession  were  disputed,  the 
common  pleas  court  had  no  right  to  order  a  sale  of  said  prop- 
erty until  that  title  and  possession  were  judicially  settled. 

3d.  That  to  deny  them  the  right  to  their  property  and  to 
relegate  them  to  the  proceeds  of  the  sale  thereof,  should  the 
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title   of  said  property  be  finally  determined  to'  be  in   them, 
would  be  a  denial  of  justice. 

4th.  That  there  was  no  illegality  about  the  organization  of 
the  so-called  Vehicle  Wheel  Club ;  that  it  was  not  a  trust,  nor  a 
combination  in  restraint  of  trade  and  hence  that  its  acts  and 
particularly  the  purchase  of  the  machinery  in  question  were 
wholly  legal  and  should  be  upheld. 

5th.  That,  whether  such  combination  and  such  purchase  were 
in  themselves  illegal  or  not,  makes  no  difference  in  law,  for  the 
reason  that  such  purchase  is  now  an  executed  agreement;  that 
at  the  time  of  the  filing  of  the  petition  a  full  and  adequate 
consideration  had  actually  been  paid  for  said  property  by  its 
purchasers,  the  trustees;  that  they  were  in  actual  possession 
of  said  property  under  said  purchase  and  that,  therefore,  their 
possession  can  not  now  be  legally  disturbed. 

6th.  That  as  there  is  no  claim  made  that  the  Flickinger  Wheel 
Co.  was  insolvent  at  the  time  of  the  purchase  of  the  machinery ; 
as  the  price  paid  was  fair  and  adequate ;  and  as  no  offer  is  now 
made  to  restore  the  price  then  paid  for  that  machinery;  the 
defendants  ought  not  to  be  allowed  by  a  court  of  ecjuity  to  hold 
both  the  $66,000  paid  them  and  the  machinery  for  which  it 
was  paid-  * 

We  have  read  with  care  the  bill  of  exceptions  in  this  case 
and  from  its  evidence  thus  presented  we  find  the  following  facts 
relevant  to  the  issues,  viz: 

That  for  about  two  years  prior  to  the  month  of  August,  1903, 
representatives  of  certain  corporations  and  firms  engaged  in 
the  manufacture  of  w^ood  wheels  for  vehicles,  had  been  in  the 
habit  of  meeting  together  and  had  organized  for  '*  social  inter- 
course," as  was  claimed,  and  for  the  discussion  of  matters  per- 
taining to  the  business  in  which  they  were  all  engaged;  that 
their  organization  was  known  as  the  Vehicle  Wheel  Club  and  com-' 
prised  most  of  the  firms  or  corporations  engaged  in  that  line  of 
business,  including  all  in  Ohio  but  two,  and  a  like  proportion  in 
Indiana  and  Michigan,  and  perhaps  other  states.  That  these 
meetings  were  held  in  various  cities  at  stated  times,  sometimes 
in  Chicago,  sometimes  in  Indianapolis  and  again  at  Niagara 
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Palls,  and  at  Gallon,  Detroit,  Dayton  and  elsewhere,  the  meet- 
ings being  held  as  often  as  once  a  month. 

The  secretary  of  the  organization  testifies  that  he  does  not 
know  the  objects  of  the  association,  that  it  did  not  deal  in  any- 
thing nor  do  any  business  at  all  as  a  club,  but  that  at  their 
meetings  they  discussed  the  prices  that  ought  to  prevail  in  their 
business  and  endeavored  to  secure  uniformity  of  prices;  that 
they  assessed  each  member  of  the  club  for  expenses  at  rates 
amounting  to  ten  cents  or  fifteen  cents  per  set  on  all  wheels 
manufactured — a  sum  which  we  find  would  amount  to  many 
thousands  of  dollars  each  year,  as  in  St.  Louis  alone  over 
100,000  sets  of  wheels  are  sold  each  year  by  the  members  of  this 
club. 

It  further  appears  from  the  evidence  that  this  club  exerted 
its  influence  toward  uniformity  of  prices  and,  through  its  offi- 
cers, induced  a  large  majority  of  its  members  to  agree  not  to 
increase  their  plants  or  to  enlarge  their  facilities  and  this  with 
the  expressed  purpose  of  limiting  the  production  of  wheels; 
that  said  club  was  in  the  habit  of  allotting  to  its  members  the 
portions  of  the  trade  of  their  districts  to  which  each  was  sup- 
posed to  be  entitled  and  did  attempt  to  so  allot  and  divide  up 
the  business  of  the  Flickinger  Wheel  Co.  after  it  agreed  to  cease 
doing  business ;  and  that  in  fact  the  business  of  all  its  mem- 
bers were  subject  to  such  allottment;  that,  by  agreement,  all 
the  members  of  said  club  also  bound  themselves,  at  least  on  one 
occasion,  not  to  deal  with  a  certain  corporation  engaged  in  the 
buggy  business  nor  to  execute  any  orders  received  from  it 
except  under  instructions  from  the  president  of  the  Vehicle  Wheel 
Club,  Edward  F.  Flickinger;  that  the  sale  of  all  the  product 
of  the  several  factories  of  the  members  of  the  club,  was  placed 
under  the  control  of  a  committee  appointed  by  the  club  and  that 
the  prices  to  be  secured  for  such  product  were  to  be  determined 
and  controlled,  not  by  the  individual  manufacturer,  but  by 
the  club  and  its  officers,  and  that  no  member  could  make  a  con- 
tract at  less  than  the  association  price  without  first  consulting 
the  president  and  advisory  committee. 

As  shown  by  the  club's  minutes,  arrangements  were  like- 
wise made  whereby  all  members  agreed  that  in  dealing  with 
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jobbers  all  members  should  quote  prices  from  a  particular 
schedule  of  prices,  exceptinfif  that  particular  member  to  whom 
a  particular  jobber  had  been  alloted,  and  he  was  to  quote  prices 
from  another  schedule;  but  that  this  method  of  doing  business 
was  by  agreement  to  be  carefully  concealed  from  the  trade 
generally.  Arrangements  were  likewise  made  for  the  **  leasing 
down''  by  the  club  of  certain  competing  factories  and  the  al- 
lotment of  their  business  among  the  members  of  the  club — 
the  money  needed  for  the  purpose  to  be  raised  by  an  additional 
assessment  of  fifteen  cents  per  set  of  wheels  upon  all  the  product 
of  the  factories  represented  in  the  club. 

It  further  appears  from  the  evidence  that,  about  the  17th 
day  of  August,  1903,  the  plant  of  the  Flickinger  Wheel  Com- 
pany, including  its  machinery,  tools  and  appliances,  but  not 
including  its  real  estate,  were  purchased  by  the  Vehicle  Wheel 
Club,  and  the  title  so  acquired  placed  in  the  names  and  undor 
the  control  of  certain  trustees,  the  interveners  in  this  action; 
that  the  price  paid  was  $66,000,  which  was  paid  in  full  by  the 
Vehicle  Wheel  Club  to  the  Flickinger  Wheel  Company,  which 
in  turn  executed  and  delivered  a  formal  and  complete  bill  of 
sale  of  the  property ;  that  by  the  terms  of  the  contract  of  pur- 
chase, said  Flickinger  Wheel  Co.  was  to  be  allowed  to  operate 
said  plant  for  about  60  days  in  order  to  work  up  the  stock 
on  hand,  and  the  machinery,  etc.,  so  sold  was  to  be  under  the 
control  of  Edward  Flickinger,  who  was  at  the  time  president 
both  of  the  Flickinger  Wheel  Co.  and  of  the  Vehicle  Wheel 
Club,  but  that  his  possession  was  agreed  to  be  that  of  the  Vehi- 
cle Wheel  Club,  the  purchasers;  that  previous  to  said  purchase 
the  machinery  had  been  duly  appraised  by  the  American  Ap- 
praising Company  at  $64,000,  and  that  by  the  terms  of  the 
agreement  $6,000  of  the  $66,000  paid  was  to  be  applied  as  ren- 
tal on  the  buildings  in  which  the  property  purchased  was  to  be 
stored  for  the  period  of  three  years  at  $2,000  per  year. 

It  further  appears  from  the  evidence  that  none  of  this  prop- 
erty was  ever  moved  away  by  the  purchasers  nor  any  manual 
possession  taken  of  it  by  them  except  that  it  was  inspected  and 
handled  by  the  trustees,  and  perhaps  other  members  of  the 
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Vehicle  Wheel  Club,  and  plans  discussed  for  its  final  disposi- 
tion; and  that  after  the  appointment  of  receivers  in  this  case 
the  property  was,  by  the  consent  of  Edward  Plickinger,  at  that 
time  one  of  the  receivers,  tagged  as  the  property  of  the  Vehicle 
Wheel  Club  or  its  trustees;  but  was  afterwards  by  order  of  ciiurt 
sold  by  the  receivers  and  the  proceeds  are  now  subject  to  distri- 
bution by  the  court.  It  appears  also  that  before  said  Plickinger 
would  permit  said  property  to  be  tagged,  he  demanded  and  re- 
ceived from  the  trustees  a  sum  of  money  exceeding  $700,  which 
he  claimed  to  be  due  him  personally  but  for  which  no  demand 
had  ever  before  been  made. 

It  finally  appears  by  the  evidence  that  under  the  contract  of 
sale  of  said  plant,  the  good  will  of  the  Plickinger  Wheel  Co. 
was  included;  and  that,  as  a  part  of  the  agreement,  said  com- 
pany was  to  retire  from  business  and  not  engage  in  the  manu- 
facture of  wood  vehicle  wheels  for  the  period  of  five  years  at 
any  point  west  of  New  York  City  and  east  of  Denver,  Colorado, 
in  competition  with  the  members  of  the  Vehicle  Wheel  Club. 

Under  the  facts  thus  found  we  have  no  hesitation  in  finding 
that  the  organization  known  as  the  Vehicle  Wheel  Club  was  an 
illegal  combination  or  trust. 

Section  4427-1  of  Revised  Statutes,  declares  that  **a  trust 
is  a  combination  of  capital,  skill  or  acts,  by  two  oi:  more  per- 
sons, firms,  partnerships,  corporations  or  associations  of  per- 
sons, or  of  any  two  or  more  of  them  for  either,  any  or  all  of  the 
following  purposes — 

1.  To  create  or  carry  out  restrictions  in  trade  or  commerce. 

2.  To  limit  or  reduce  the  production,  or  increase,  or  reduce 
the  price  of  merchandise  or  any  commodity. 

3.  To  prevent  competition  in  manufacturing,  making,  trans- 
portation, sale,  or  purchase  of  merchandise,  produce  or  any 
commodity. 

4.  To  fix  at  any  standard  or  figures,  whereby  its  price  to  th^* 
public  or  consumer  shall  be  in  any  manner  controlled  or  estab- 
lished, any  article  or  commodity  of  merchandise,  produce  or 
commerce  intended  for  sale,  barter,  use  or  consumption  in  this 
state. 
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5.  To  make  or  enter  into  or  execute  or  carry  out  any  con- 
tracts, obligations  or  agreements  of  any  kind  or  description, 
by  which  they  shall  bind  or  have  bound  themselves  not  to  sell, 
dispose  of  or  transport  any  article  or  any  commodity  or  any 
article  of  trade,  use,  merchandise,  commerce  or  consumption 
below  a  common  standard  figure  or  fixed  value,  or  by  which  they 
shall  agree  in  any  manner  to  keep  the  price  of  such  article, 
commodity  or  transportation  at  a  fixed  or  graduated  figure  or 
by  which  they  shall  in  any  manner  establish  or  settle  the  price 
of  any  article,  commodity  or  transportation  between  them  or 
themselves  and  others,  so  as  to  directly  or  indirectly  preclude  a 
free  and  unrestricted  competition  among  themselves,  or  any 
purchasers  or  consumers  in  the  sale  or  transportation  of  any 
such  article  or  commodity  or  by  which  they  shall  agree  to  pool, 
combine  or  directly  or  indirectly  unite  any  interests  that  they 
may  have  connected  with  the  sale  or  transportation  of  any  such 
article  or  commodity,  that  its  price  might  in  any  manner  be 
affected.  Every  such  trust  as  is  defined  herein  is  declared  to 
be  unlawful,  against  public  policy  and  void. 

The  mere  reading  of  this  statute  in  connection  with  the  facts 
as  previously  found  suffices  to  establish  the  illegality  of  this 
association  known  as  the  Vehicle  Wheel  Club.  Each  one  of 
the  five  clauses  of  the  act  is  distinctly  violated. 

Although  its  innocent  secretary  does  not  know  to  this  day 
what  the  objects  of  the  club  were,  beyond  mere  social  inter- 
course, it  must  be  apparent  to  every  one  else  that  its  main  object 
was  to  control  the  trade  in  wheels — ^to  create  or  carry  out 
restrictions  in  the  trade  or  commerce  in  wheels — ^the  thing 
forbidden  by  the  first  clause  of  this  act.  Why  else  was  it  en- 
gaged in  ** leasing  down"  rival  factories  and  allotting  the  busi- 
ness of  those  factories  among  its  members?  Why  was  it  fixing 
the  prices  at  which  its  members  could  sell  the  product  of  their 
own  factories?  Why  did  they  bind  themselves  not  to  sell  to 
particular  customers  without  the  consent  of  their  president  and 
advisory  committee? 

In  the  same  way  each  separate  one  of  the  five  clauses  of  the 
act  will  be  found  to  apply  to  some  one  or  more  of  the  acts  or 
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practices  shown  by  the  minutes  of  this  club  to  have  been  done 
with  the  club's  approval. 

That  the  Vehicle  Wheel  Club  as  thus  organized  and  con- 
ducted was  in  violation  of  the  statute  is  clear.  But  independent 
of  any  statute,  the  illegality  of  such  an  organization  would  be 
equally  evident.  It's  whole  purpose,  its  every  object,  was  in 
violatioQ  of  the  common  law.  An  organization  of  such  a  nature 
is  illegal,  because  it  is  contrary  to  public  policy,  a  menace  to 
public  safety,  a  constant  threat  against  the  rights  of  independ- 
ent producers  and  of  the  public  generally. 

If  any  authority  were  needed  in  support  of  this  proposition 
the  case  of  United  States  v.  Addyston  Pipe  Co,,  85  Fed.,  271; 
46  L.  R.  A.,  122,  clearly  establishes  the  illegality  of  such  or- 
ganization under  the  common  law,  whether  in  violation  of  statu- 
tory law  or  not. 

But  whatever  may  have  been  the  legal  status  of  the  Vehicle 
Wheel  Club,  the  important  question  in  this  case  is  the  character 
of  the  contract  made  between  the  Vehicle  Wheel  Club  and  the 
Flickinger  Wheel  Co.  Was  that  contract  illegal  and  void?  Or 
is  it  enforceable? 

Section  4427-8,  being  a  part  of  the  same  act  relating  to 
trusts,  provides  that  **any  contract  or  agreement  in  violation 
of  the  provisions  of  this  act,  shall  be  absolutely  void  and  not 
enforceable  either  in  law  or  equity." 

Unless  this  statute  can  be  restricted  in  its  application  to  the 
mere  agreement  to  form  a  trust,  which  does  not  seem  to  us  to 
be  its  intended  limitation,  it  must  be  held  to  apply  to  contracts 
made  with  intent  to  carry  out  the  illegal  purposes  defined  by 
the  statute. 

Was  this  such  a  contract?  There  is  no  claim  of  fraud  as  to 
the  value  paid  for  the  property.  It  is  not  denied  that  the  full 
value  and  perhaps  much  more  than  the  full  value  was  actually 
paid  in  money.  Indeed  the  same  property  was  afterwards  sold 
by  the  receivers  for  about  one-eighth  of  the  price  previously 
paid  by  the  Vehicle  Wheel  Club  and  this,  too,  at  a  competitive 
sale  at  which  about  forty  bidders  were  present. 

That  the  purchaser  at  that  sale  shortly  afterwards  sold  the 
same  property  to  a  corporation,  of  which  Edward  Flickinger 
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and  his  son  are  active  members  and  oflScers,  for  about  the  same 
consideration,  does  not  help  the  matter. 

We  find  that  a  full  and  fair  consideration  was  paid  by  the 
Vehicle  Wheel  Club  for  the  machinery,  etc.,  in  question. 

But  we  are  given  to  understand  by  the  secretary  that  this 
was  the  only  property  ever  actually  owned  by  the  club  and  that 
after  its  purchase  nothing  was  done  with  it,  except  to  discuss 
plans  for  dividing  it  up  or  moving  it  to  St.  llouis,  none  of  which 
plans  were  ever  definitely  acted  upon. 

This  is  not  the  usual  course  which  business  men  pursue  in  mak- 
ing so  large  a  purchase.  In  such  cases  a  definite  purpose  or  in- 
tention to  use  the  thing  purchased  is  always  present  and  in 
view  of  the  record  of  this  club  as  revealed  by  its  minutes,  and 
especially  in  view  of  the  express  and  minute  stipulations  of  the 
contract  of  sale,  whereby  the  Flickinger  Wheel  Co.  agrees  to 
remain  out  of  business — as  far  as  concerns  the  manufacturing 
of  .wheels  in  competition  with  the  members  of  the  Vehicle  Club, 
and  in  view  also  of  the  stipulations  of  that  contract  as  to  the 
employment  of  Edward  Flickinger  by  the  Vehicle  Wheel  Club, 
we  are  irresistably  drawn  to  the  conclusion  that  the  main  ob- 
ject of  the  purchase  was  the  restriction  of  competition — ^the 
putting  of  this  plant  and  its  president  out  of  business  as  a 
competitor  of  the  other  plants  represented  in  the  club. 

Clearly  then  the  contract  comes  within  the  inhibition  of  the 
statute  and,  consequently,  is  illegal  and  void  and  not  enforce- 
able (see  Nutter  v.  Aumon,  145  U.  S.,  421,  and  McMithen  v. 
Hoffman,  174  U.  S.,  639.  See  again  United  States  v.  Addyston 
Pipe  &  Steel  Co.,  85  Fed.,  271). 

But  it  is  claimed  and  ably  argued  that,  inasmuch  as  this  con- 
tract has  been  fully  executed,  its  illegality  can  not  be  questioned 
by  the  receivers  in  this  case;  that  the  receivers  stand  in  the 
same  position  exactly  as  the  Flickinger  Wheel  Co.;  that  that 
company  has  received  its  pay  in  full  for  this  plant — perhaps 
far  more  than  the  real  value  of  the  plant  to-day;  that  pre- 
sumably the  $66,000  paid  has  been  applied  toward  the  pay- 
ment of  the  creditors  of  the  concern  and  that  this  being  so, 
the    receivers    who    represent    those    creditors    can    not    again 
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demand,  or  be  allowed  to  receive,  a  second  payment  for  the 
same  property.  That  Edward  Flickinger  having,  as  president 
of  the  Flickinger  Wheel  Co.,  received  $66,000  for  its  plant, 
and  delivered  possession  of  it  to  the  purchaseir,  can  not  now,  as 
receiver  for  that  company,  ask,  in  good  faith,  this  court  to 
require  the  purchaser  to  give  up  its  property,  without  at  the 
same  time  tendering  to  it  a  return  of  the  money  so  paid.  That 
for  this  court  to  lend  its  authority  to  such  a  course  would  be  to 
support  a  fraud  and  encourage  flagrant  violations  of  good  faith. 
There  is  much  to  be  said  in  favor  of  this  view.  We  are  not 
deeply  impressed  with  the  righteousness  of  this  transaction  in 
any  of  its  stages  or  with  the  virtue  displayed  by  any  of  the 
participants  in  it.  Nor  is  there  any  lack  of  authority  for  the 
position  thus  taken.  We  are  cited. to  the  case  of  Thomas  v. 
Cronisey  16  0.,  54,  an  early  Ohio  case  where  the  Supreme  CouH 
laid  down  the  rule  thus: 

**It  is  a  universal  principle,  both  in  law  and  equity^  that 
where  an  agreement  is  founded  upon  a  consideration  illegal, 
immoral,  or  against  public  policy,  a  court  will  leave  the  parties 
where  it  finds  them.  If  executed,  the  court  will  not  rescind  it; 
if  executory,  the  court  will  not  aid  in  its  execution." 

To  the  same  effect  are  Hooker  v.  Polos,  28  0.  S.,  251 ;  Kahn 
V.  Walton,  46  0.  S.,  207;  Emery  v.  The  Ohio  Candle  Co.,  47  O. 
S.,  320 ;  Buchannan  Bridge  Co,  v.  Campbell,  60  O.  S.,  406. 

The  question  thus  becomes  all  important  whether  this  con- 
tract was  an  executed  or  an  executory  contract. 

That  the  full  consideration  agreed  upon  was  paid  is  not 
denied;  that  the  machinery  was  formally  sold  and  a  bill  of 
sale  delivered,  are  equally  true;  that  the  machinery  was  treated 
as  delivered  by  the  parties  to  the  contract  as  between  them- 
selves is  a  fact  unquestioned. 

The  Vehicle  Wheel  Club  met  at  Galion,  insi)ected  the  ma- 
chinery, talked  of  it  among  themselves  as  delivered,  handled  it, 
discussed  its  future  disposition  and  finally,  but  after  the  receiver 
had  been  appointed,  tagged  it. 

For  two  months  it  was  used  by  the  seller  to  work  up  the 
stock  on  hand — ^this  by  agreement  of  the  parties.     For  nearly 
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six  months  more  it  apparently  was  allowed  to  remain  idle  and 
the  only  watchman  is  said  by  the  younger  Plickinger  to  have 
been  one  employed  by  his  father.  There  was  no  attempt  made  * 
by  the  purchaser  to  use  it  or  control  it,  or  dispose  of  it  or  re- 
move it.  Under  the  agreement  no  such  attempt  was  necessary — 
the  purchaser,  had  paid  three  years'  rent  in  advance  for  the 
storage  of  this  machinery  in  the  buildings  in  which  it  was 
located. 

Some  evidence  was  offered  and  we  think  properly  rejected 
by  the  court  to  the  effect  that  this  property  was  advertised  for 
sale  by  the  trustees,  and  notice  sent  to  Edward  Flickinger. 
But  this  evidence,  even  if  admitted,  would  not  show  actual,  open 
possession.  As  between  the  parties,  and  especially  if  the  trans- 
action itself  had  been  a  legal  one,  such  constructive  possession 
would  unquestionably  have  been  upheld  as  a  delivery*  Edward 
Flickinger  in  all  his  intercourse  with  the  trustees  treated  the 
property  as  theirs. 

But  in  this  case  third  parties'  interests  are  involved,  credi- 
tors have  commenced  suit  and  caused  receivers  to  be  appointed ; 
possibly  some  of  these  creditors  gave  credit  to  the  Flickinger 
Wheel  Co.  on  the  strength  of  the  apparent  ownership  of  this 
machinery  by  the  Flickinger  Wheel  Co.  after  it  was  in  reality 
sold;  as  to  this  we  are  not  advised.  But  at  any  rate,  the  ma- 
chinery was  allowed  to  remain  in  its  place,  much  of  it  imbedded 
in  concrete,  or  bolted  to  the  floors,  for  eight  months  after  its 
sale,  with  no  apparent  change  of  ownership. so  far  as  third 
parties  could  see;  part  of  that  time  openly  used  as  before,  by 
its  former  owners,  apparently  still  its  owners,  and  no  attempt 
was  made-  by  the  purchasers,  until  after  the  receivers  were  ap- 
pointed, to  show  to  the  world  their  title  or  possession. 

All  this,  together  with  the  illegal  character  of  the  transaction 
itself,  goes  far  toward  overcoming  any  presumption  raised  by  a 
constructive  taking  possession  such  as  is  claimed  to  have  oc- 
curred, and  in  our  opinion  the  proofs  of  possession  taken  are 
not  sufficient  under  the  circumstances  to  justify  us  in  holdmg 
this  to  have  been  an  executed  contract.  Those  purchasers  were 
in  a  position,  as  far  as  third  parties  were  concerned,  where  they 
could  either  aflBrm  or  deny  their  ownership,  as  might  seem  best 
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to  them;  and,  having  taken  that  position,  a  court  of  equit>'  in 
view  of  the  illegal  character  of  the  transaction  will  leave  them 
where  it  finds  them. 

If  we  are  right  in  the  view  we  have  taken  as  to  the  possession 
of  this  property  not  being  complete  in  the  intervening  trustees, 
then  the  authority  cited  by  them,  and  relied  upon,  viz.,  the 
case  of  Kahn,  Jr.,  v.  Walton,  46  0.  S.,  195,  is  in  reality  strongly 
in  favor  of  the  action  taken  by  the  common  pleas  court.  In- 
deed all  the  cases  cited  by  counsel  for  the  interveners  are  strong- 
ly against  them  unless  we  are  prepared  to  concede  a  full  and 
complete  possession  by  them  of  the  machinery  in  question  and 
this,  too,  legally  and  in  good  faith.    This  we  can  not  do. 

What  constitutes  a  complete  delivery  of  personal  property 
is  not  easily  determined  •  no  uniform  rule  can  apply  to  all  cases. 
Much  depends  on  the  nature  of  the  property,  the  usages  of  the 
trade  in  relation  thereto,  its  location,  its  moveability,  whether 
or  not  it  is  attached  to  realty  and,  if  so,  how  it  is  attached. 
The  question  as  to  the  good  faith  of  its  acquisition  often  becomes 
material  and,  as  in  the  case  at  bar,  the  legality  of  its  transfer. 
A  transfer  of  possession,  suflScient  as  between  the  parties,  is 
often  wholly  insufficient  as  against  the  claims  of  third  parties. 
And  so  the  authorities  cited  by  counsel  for  interveners,  while 
applicable  to  transfers  of  personal  property  of  a  moveable  char- 
acter transferred  in  good  faith  and  with  sufficient  publicity  to 
satisfy  the  conditions  of  the  cases  in  which  they  were  ques- 
tioned, are  none,  of  them  satisfactory  as  authority  in  view  of 
the  conditions  prevailing  in  this  case.  The  rule,  for  instance, 
expressed  in  the  case  of  Ncwall  v.  Langdon,  39  O.  S.,  87,  as 
applicable  to  the  sale  of  flour  stored  in  a  railroad  "depot,  de- 
pended on  a  usage  of  the  business  and  can  have  no  applicability 
to  the  case  at  bar. 

^lueh  stress  is  laid  \^  counsel  for  the  interveners  upon  the 
fact  that,  before  the  receivers  took  possession  of  this  property, 
it  was  tagged  by  the  order  of  the  trustees  as  their  property. 
It  may  well  be  questioned  whether  such  tagging  by  permission 
of  a  receiver  after  he  had  assumed  the  duties  of  the  receiver- 
ship and  apparently  without  the  knowledge  of  his  associate  re- 
ceiver, and  especially  in  view  of  the  relations  which  had  ex- 
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isted  between  the  receiver  who  so  permitted  the  tagging  and 
the  parties  whose  interests  were  to  be  preserved  by  the  tagging, 
could  add  much  weight  to  the  claim  of  possession.  Nor  does  the 
fact  that  before  he  would  permit  such  tagging  he  demanded 
and  received  a  personal  payment  to  himself  of  over  $700  for 
claims  which  apparently  had  never  before  been  heard  of,  add 
weight  to  the  claim  of  posse^^ion  thus  acquired. 

In  the  opinion  of  this  court  then,  the  proofs  have  wholly 
.failed  to  establish  such  complete  possession  of  this  plant  by  the 
trustees  as  is  necessary  to  support  their  claim  that  the  contract 
is  an  executed  contract.  All  of  the  rights  of  the  intervening 
trustees  depend  upon  this  claim.  To  support  their  alleged  right 
to  the  property  in  dispute,  they  are  obliged  first  to  prove  a 
contract  of  sale — which  we  have  found  to  be  an  illegal  contract 
— and  secondly,  the  execution  of  that  contract  by  a  taking  of 
possession,  which  we  have  found  to  have  been  incomplete  and 
insufficient  to  pass  title  as  against  third  parties. 

As  they  themselves  admit,  it  must  follow  that  a  court  of 
equity  will  leave  them  where  it  found  them.  This  is  the  uni- 
versally accepted  rule.  Were  any  authorities  needed  in  addi- 
tion to  the  Ohio  authorities  previously  cited  in  this  opinion  we 
need  only  to  refer  to  the  case  of  McMullen  v.  Hoffman,  174  U. 
S.,  639,  654,  where  it  was  said  by  Justice  Peckham : 

**The  authorities  from  the  earliest  time  to  the  present 
unanimously  hold  that  no  court  will  lend  its  assistance  in  any 
way  toward  carrying  out  the  terms  of  an  illegal  contract.  In 
case  any  action  is  brought  in  which  it  is  necessary  to  prove  the 
illegal  contract  in  order  to  maintain  the  action,  courts  will  not 
enforce  it,  nor  will  they  enforce  any  alleged  rights  directly 
springing  from  such  contract.  In  cases  of  this  kind  the  maxim 
is  'Potior  est  conditio  defendentis/  " 

How  then  does  this  rule  leave  the  interveners? 

We  have  found  that  the  contract  of  purchase  of  this  ma- 
chinery, on  which  contract  alone  they  base  their  claim 
for  it,  was  an  illegal  contract.  We  have  found  that  they  were 
not  in  actual  possession  of  this  machinery  at  the  time  the  re- 
ceivers were  appointed  or  at  the  time  when  the  receivers  took 
possession  of  it.    If  they  were  not  in  possession  of  it,  the  ma- 
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chinery  must  be  held  to  have  been  in  the  possession  of  the 
Flickinger  Wheel  Co.  In  that  position  the  court  found  the 
parties.  It  must  leave  them  just  there.  It  can  not  aid  them 
in  securing  possession  nor  in  preventing  the  receivers  from  ob- 
taining possession,  nor  after  the  receivers  have  obtained  pos- 
session, can  it  aid  them  in  enforcing  their  illegal  contract  as 
against  the  proceeds  of  the  sale  of  the  machinery.  Their  or- 
ganization was  illegal ;  their  contract  was  void ;  their  possession 
was  never  an  actual  possession. 

It  follows  that  in  this  case  at  bar  they  have  no  standing. 
If  this  apparently  works  a  hardship  upon  them,  it  is  only  the 
result  of  their  own  violation  of  the  law.  If,  on  the  other  hand 
it  is  true,  as  seems  possible,  that  the  price  pai3,  ostensibly  for 
the  plant,  was  in  fact  paid  principally  or  wholly  for  the  purpose 
of  removing  a  competitor  in  violation  of  law,  they  have  secured 
what  they  sought  to  secure. 

If  the  view  we  have  thus  taken  is  correct,  it  follows  that  the 
court  of  common  pleas  did  not  err  in  ordering  the  receivers 
to  appraise  and  sell  this  property,  or  in  confirming  that  sale, 
nor  did  it  err  in  finding  that  said  Vehicle  Wheel  Co.  was  an 
illegal  combination,  and  that  the  terms  of  the  contract  of  sale 
of  said  machinery,  etc.,  are  in  restraint  of  trade  and  in  direct 
contravention  of  the  anti-trust  statutes  of  the  state  of  Ohio, 
and,  as  such,  are  against  public  policy  and  void  and  can  not 
be  enforced. 

Finding  no  other  error,  the  judgment  of  the  court  of  common 
pleas  will  be  affirmed  with  costs.  Judgment  against  the  inter- 
veners for  costs,  execution  awarded  and  cause  remanded  for 
execution. 

Van  Dvman,  Burkhart  cfe  Shea  and  Hcrron,  Gatch,  Herron 
tt  Davis,  for  plaintiffs. 

T,  E.  PowcU,  T.  J.  Keating,  John  F,  Wilsan,  for  defendants. 
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THE  LAW  OF  NEGLIGENCE. 

[Circuit  Court  of  Summit  County.] 

The  Northern  Ohio  Traction  Company  v.  Waite  L.  Drown. 

Decided,  September  30,  1905. 

Negligence — Liahility  for  an  Injuria — Where  Plaintiff  was  Chiilty  of 
Contributory  Negligence — But  Defendant  might  have  Avoided  the 
Accident — Evidence  as  to  Speed  of  Traction  Car — Charge  of  Court, 

1.  An  opinion  as  to  the  speed  at  which  an  electric  car  is  being  run  is 

competent  when  expressed  by  one  who  resides  where  he  sees  such 
cars  In  operation  daily  and  often  rides  upon  them,  notwithstanding 
he  has  no  experience  in  their  operation.  Such  an  opinion  should 
bQ  allowed  to  go  to  the  Jury  for  what  it  is  worth. 

2.  It  is  not  now  the  law  of  Ohio,  if  it  ever  was,  that  a  railway  com- 

pany is  liable  for  the  injury  of  one  was  was  guilty  of  contributory 
negligence,  but  whose  peril  was  or  might  have  been  seen  by  the 
engineer  or  motorman  in  time  to  have  prevented  the  accident. 

3.  Where  the  evidence,  in  a  suit  for  damages  for  injury  to  a  team  and 

carriage  which  had  been  struck  by  a  street  car,  goes  to  show  that 
the  team  was  being  driven  parallel  with  the  track  and  in  the  same 
direction  the  cars  run,  and  to  avoid  another  team  which  stood  in 
the  way  was  compelled  to  turn  upon  the  track,  when  it  was  struck 
by  a  car  coming  up  behind  and  running  very  rapidly,  it  is  not 
error  to  refuse  to  direct  a  verdict  for  the  defendant  on  the  ground 
of  negligence  by  the  driver  of  the  team. 

Marvin,  J.;  Winch,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

On  the  22d  of  October,  1902,  at  about  6:30  o'clock  p.  m.,  one 
Henry  A.  Hardy  was  driving  a  span  of  horses  harnessed  to  a 
top  buggy,  all  being  the  property  of  the  defendant  in  error. 
The  team  was  being  driven  to  the  south  on  Main  street  in  the 
city  of  Akron.  A  car  of  the  plaintiff  in  error  was  being  run 
upon  its  tracks  in  the  same  direction  from  the  north,  the  team 
being  further  south  than  the  car.  There  was  a  loaded  wagon 
standing  on  the  west  side  of  Main  street  with  a  span  of  horses 
attached  to  it  and  the  team  hitched  to  a  post.  In  order  to 
drive  to  the  south  on  the  west  side,  which  would  be  the  right- 
hand  side  in  going  to  the  south,  and  pass  this  team  thus  hitched 
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to  the  post,  it  would  be  necessary  to  turn  so  far  to  the  east,  or 
to  the  left,  as  that  a  buggy  thus  turning  would  be  in  the  path 
of  the  car  which  was  coming  from  the  north.  Not  far  from 
where  this  team  was  hitched  on  the  west  side  of  the  street  the 
car  struck  the  turnout  which  was  being  driven  by  Hardy  and 
damaged  it.  The  owner  of  that  turnout,  Drown,  sued  the  trac- 
tit)n  company  and  recovered  a  judgment  which  it  is  sought  here 
to  have  reversed. 

Many  errors  are  complained  of,  and  the  first  to  which  atten- 
tion is  called  is  an  exception  taken  by  plaintiff  in  error  to  a  rul- 
ing on  a  question  of  evidence,  found  on  page  26  of  the  bill  of 
exceptions,  when  one  Fred  Zindel  w^as  testifying.  Zindel  said, 
being  asked  as  to  the  speed  of  the  car,  that  it  was  going  about 
as  fast  as  he  ever  saw  a  car  go.  It  was  asked  to  have  that 
answer  excluded.  The  court  overruled  the  motion  to  exclude, 
but,  if  there  was  any  error  in  that  it  was  entirely  cured,  as 
shown  by  page  103  of  the  bill  of  exceptions,  when  Judge  Ander- 
son, who  was  trying  this  case  for  the  plaintiff  below,  stated  to 
the  coiirt  that  he  had  become  somewhat  doubtful  as  to  whether 
he  had  a  right  to  have  that  answer  given  by  Zindel  on  page  2»5 
remain,  and  he  asked  to  have  it  taken  from  the  jury.  For  some 
reason,  counsel  for  the  defendant  below  objected  to  its  being 
taken  from  the  jury,  but  the  court  left  it  with  the  jury  because 
the  defendant  below  insisted  that  the  witness  having  once  said 
it  and  the  court  having  once  ruled  upon  it,  it  could  not  now  be 
takep  from  the  jury. 

Fred  Hanselman  was  a  witness  introduced  on  the  part  of 
plaintiff  below,  and  he  was  permitted  to  testify  over  the  objec- 
tion of  the  defendant  that  he  thought  the  car  was  going  at  about 
twenty-five  miles  an  hour.  It  is  said  that  he  had  not  qualified 
as  one  able  to  express,  an  opinion  on  the  subject.  He  had  testi- 
fied that  he  resided  in  Akron,  that  he  often  rode  on  street  cars, 
that  he  saw  them  daily  in  their  operation  in  the  city,  but  he  had 
never  been  engaged  in  operating  street  cars.  We  think  there 
was  no  error  in  permitting  that  evidence  to  go  to  the  jury.  It 
would  be  very  difficult  to  get  at  what  kind  of  knowledge  one 
must  have  as  to  the  rapidity  with  which  horses  are  driven,  or 
street  cars  are  moved,  or  automobiles  go,  if  you  have  got  to  have 
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always  a  man  who  is  so  much  of  an  expert  that  he  has  timed 
these  various  things.  We  think  that  opinion  thus  expressed 
was  properly  permitted  to  stand,  the  jury  to  weigh  what  it  was 
worth.  The  same  question  is  raised  upon  the  testimony  of  other 
witnesses.  Zindel  saw  a  cloud  of  dust  which  he  says  was  caused 
by  the  rapidity  with  which  the  street  car  was  moving,  and  it  is 
urged  that  it  was  error  to  allow  that  to  go  to  the  jury.  We 
suppose  that  if  one  saw  a  span  of  horses  being  driven  along  the 
road  and  a  great  cloud  of  dust  raised  around  the  feet  of  those 
horses,  that  he  might  testify  to  that  fact,  and  let  the  inference 
be  whatever  it  might  as  to  whether  it  was  caused  because  the 
horses  were  stumblers  or  because  they  were  going  fast.  There 
was  no  error  in  the  admission  of  this  evidence. 

It  was  urged  that  at  the  close  of  the  evidence  introduced  on 
the  part  of  the  plaintiff  below  the  jury  should  have  been  directed, 
as  the  court  was  asked  to  do  by  motion,  to  return  a  verdict  for 
the  defendant,  because  it  is  said  that  the  evidence  introduced  on 
behalf  of  the  plaintiff  below  showed  such  negligence  on  the  part 
of  the  agent  of  the  plaintiff  below  \vho  had  charge  of  the  team 
as  to  prevent  a  recovery.  We  think  there  was  no  error  in  refus- 
ing to  take  the  case  from  the  jury. 

It  is  said  when«all  the  evidence  was  introduced  and  a  verdict 
had  been  returned,  that  the  motion  for  a  new  trial  should  have 
been  sustained  for  the  reason  that  all  of  the  evidence  taken 
together  was  such  as  did  not  sustain  the  verdict.  We  do  not 
think  that  the  evidence  was  such  that,  as  a  matter  of  law,  the 
court  could  say  the  judgment  is  erroneous.  We  find  no  error 
in  the  overruling  of 'the  motion  for  a  new  trial  on  that  ground. 

The  court  was  asked  to  give  in  charge  to  the  jury  certain 
propositions  of  law.    Two  of  these  requests  were  as  follows: 

**(3).  If  the  jury  find  from  the  evidence  that  the  plaintiff, 
through  his  agent.  Hardy,  and  the  defendant,  were  both  negli- 
gent, and  that  the  negligence  of  both  directly  contributed  •to 
cause  the  injury  complained  of  in  plaintiff's  petition,  then  your 
verdict  should  be  for  the  defendant,  and 

'*  (4).  If  the  jury  find  that  the  negligence  of  both  plaintiff's 
agent  and  the  defendant  combined  so  as  to  directly  cause  the 
injury  complained  of  by  plaintiff,  then  your  verdict  should  be 
for  the  defendant.*' 
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Both  of  these  were  refused.  They  were  refused  upon  the 
idea  in  the  mind  of  the  court  that  the  plaintiff  would  not  be 
precluded  from  a  recovery,  though  he  was  negligent,  if  the 
defendant  might,  by  the  exercise  of  ordinary  care,  have  known 
of  the  peril  in  which  the  plaintiff  below  was  placed  and  might 
have  prevented  the  injury.  If  that  is  the  law,  then  the  court 
was  right  in  refusing  those  requests  and  was  right  in  giving 
to  the  jury  what  is  found  in  the  charge  on  the  same  subject. 
The  court  might  well  suppose  from  some  of  the  holdings,  both 
of  this  court  and  of  the  Supreme  Court,  as  we  think,  that  he 
was  entirely  justified  in  refusing  those  requests  and  giving  the 
charge  given.  In  the  case  of  The  Lake  Shore  &  Michigan  South- 
ern R.  R.  V.  xiugust  E.  Schade,  Administrator ,  15  C.  C,  424,  it 
is  distinctly  stated  in  an  opinion  by  Judge  Caldwell,  speaking  on 
behalf  of  this  court,  that  if  the  engineer  of  a  railroad  train 
knew,  or,  by  the  exercise  of  ordinary  care,  might  have  known 
of  the  perilous  position  in  which  Schade,  decedent,  was  placed 
and  could  have  avoided  the  injury,  although  the  party  killed 
was  negligent  in  getting  into  the  position  which  he  did,  still 
the  railroad  company  would  be  liable ;  and  that  case  was  afl&rmed 
without  report  by  the  Supreme  Court  in  57  O.  S.,  650.  This 
court,  believing  that  it  might  safely  act  upon  the  aflBrmance 
of  that,  held  the  same  proposition  in  the  case  of  The  Lake  Shore 
&  Michigan  Southern  R,  R.  v.  Ehlert,  19  C.  C,  177,  but  the 
Supreme  Court  reversed  that  case,^  63  0.  S.,  320.  It  seemed  to 
us  that  the  propositions  were  exactly  the  same,  and  we  were 
left,  as  it  seems  to  us,  the  bar  of  the  state  must  have  been 
in  great  doubt  as  to  what  the  rule  was  in  Ohio.  But  later  there 
came  the  case  of  The  Erie  Railroad  Company  v.  McCormick, 
69  0.  S.,  45.  In  that  case  it  is  said  by  Judge  Shauck,  in  his 
opinion  at  page  55 — 

''By  introducing  into  the  instruction  given  the  phrase,  *if  the 
engineer  in  charge  of  the  train  ought,  by  the  exercise  of  ordinary 
care,  to  have  seen  the  deceased  in  his  perilous  position,'  and  by 
other  expressions  in  the  charge  involving  the  same  question,  the 
court  gave  to  the  jury  an  erroneous  view  of  the  law." 

The  McCormick  case,  as  it  will  be  remembered,  went  up  from 
this  court  (3  C.  C. — N.  S.,  652)  and  this  court  was  reversed, 
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having  sustained  that  charge,  McCormick  was  not  a  trespasser, 
nor  was  Schade,  nor  was  Ehlert.  McCormick  was  an  employe 
of  the  railroad  company,  and  yet  the  court  say  because  that 
language  was  used  in  the  charge  there  was  error.  That  being 
the  last  expression  of  the  Supreme  Court  on  the  subject  it  seems 
to  us  that  the  court  has  distinctly '  held  that  the  doctrine 
announced  in  the  Schade  case  is  no  longer,  if  it  ever  was,  tho 
law  in  Ohio,  and  it  will  not  do  to  say  that  one  operating  a  rail- 
road train,  or  a  street  car,  is  to  be  held  liable  for  an  injury 
resulting  from  negligence  on  the  part  of  him  who  operates  the 
train,  or  the  car,  providing  the  party  injured  is  himself  guilty 
of  negligence  and  that  negligence  must  not  be  attributed  to  the 
railroad  company,  or  the  operators  of  the  electric  car,  because 
of  the  fact  that  they  failed  to  see  him  when  by  the  exercise 
of  ordinary  care  they  might  have  seen  him  in  a  perilous  position 
in  which  the  party  injured  had  placed  himself. 

Understanding  this  to  be  now  the  settled  law  of  Ohio,  judg- 
ment must  be  reversed  for  error  in  refusing  to  give  those  two 
requests,  and  for  giving  what  is  found  on  page  165  of  the  rec- 
ord. The  language  used  in  the  charge  might  not,  as  an  abstract 
proposition  of  law,  be  objectionable  because  it  is  qualified  by 
this  language ;  and  if  he  recklessly,  wantonly,  etc.,  ran  down  the 
party  injured,  but  as  there  was  no  claim,  and  nothing  could 
be  claimed  from  the  evidence,  that  there  was  any  recklessness 
or  wantonness,  if  the  motorman  didn't  know  the  man  was  upon 
the  track,  then  it  had  no  application,  and  if  it  had  any  applica- 
tion at  all  it  was  calculated  to  mislead  by  giving  the  jury  the 
idea  that  there  was  something  of  wantonness,  which  does  not 
appear. 

For  the  errors  mentioned  judgment  will  be  reversed,  and  for 
no  other. 

Rogers,  Rowley  &  Bradley,  for  plaintiff  in  error. 

A.  J,  Wilhelm  and  Geo.  M.  Anderson,  for  defendant  in  error. 
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POSSESSION  UNDER  A  TAX  DEED. 

[Circuit  Court  of  Hamilton  County.] 

The  Marmet-Halm  Coai.  &  Coke  Company  v.  The  Cincinnati, 

Lawrenceburg  &  Aurora  Electric  Street 

Railroad  Company. 

Decided,  March  10,  1906. 

Tax  Titles — Uncertain  Description  in — Section  4114  Unconstitutional — 
Adverse  Possession — Conclusive  Proof  of — The  Law  of  Evidence. 

1.  Wliere  the  description  in  a  tax  deed  is  so  indefinite  as  to  make  it 

impossible  to  locate  the  land,  the  holder  of  the  deed  can  not  bring 
to  his  aid  a  plat  in  the  auditor's  office  to  which  no  reference  Is 
made  in  the  deed,  and  such  a  deed  is  void  for  want  of  certainty. 

2.  The  evidence  in  this  case  establishes  that  the  plaintiffs  at  the  time 

they  acquired  title  had  knowledge  of  the  previous  tax  sale  and 
payment  of  the  tax,  which  under  Section  4114  is  conclusive  proof 
of  adverse  possession  on  the  part  of  the  defendants. 

3.  But  the  provision  of  Section  4114,  as  to  what  shall  constitute  con- 

clusive proof  of  possession,  is  an  unconstitutional  confiscation  of 
property,  and  without  the  aid  of  this  section  the  defendants'  claim 
of  title  by  adverse  possession  fails. 

GiFFEN,  J. ;  Jelke,  P.  J.,  and  Swing,  J.,  concur. 

The  plaintiff  seeks  to  quiet  title  to  three  and  sixty-four  hun- 
dredths acres  of  land  in  Miami  township,  Hamilton  county,  Ohio, 
being  the  south  part  of  lot  No.  13  as  designated  on  the  plat  of 
subdivision  made  in  partition  proceedings  among  the  heirs  of 
Anna  II.  Taylor,  deceased,  the  entire  lot  containing  nine  and 
fourteen  hundredths  acres.  The  plaintiff  shows  title  by  deed 
and  possession  of  the  land. 

The  defendant  offers  in  evidence  a  tax  deed  dated  July  27, 
1882,  executed  in  pursuance  of  a  forfeited  land  sale  had  in  1877, 
from  which  time  it  claims  to  have  been  in  adverse  posssession. 
The  objection  to  the  deed  is  that  the  description  was  so  uncertain 
and  indefinite  that  the  land  could  not  be  found.  It  is  as  follows : 

*' Situate  in  said  county  of  Hamilton,  and  described  as  fol- 
lows, to-wit:  Part  lot  13,  3  64-100  acres.  Taylor's  heirs.  Value, 
$600.    North  Bend,  Miami  township. 


yy 
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The  description  on  the  tax  duplicate  is  as  follows:  '*Pred  C. 
Schwartz,  Tax — Miami  township.  Part  lot  13,  Taylor's  heirs, 
3.64  acres.     Value,  $710.'' 

It  is  impossible  to  tell,  from  either  of  these  descriptions,  where 
in  Miami  township  Lot  13,  Taylor's  heirs,  is  situated,  or  in  what 
part  of  lot  13  the  3.64  acres  may  be  found,  but  it  is  claimed  that 
the  description  is  aided  by  a  plat  in  the  auditor's  office  of  lot  13, 
marked  Taylor's  heirs,  showing  3.64  acres  in^the  southern  part 
of  the  lot.  Counsel  rely  upon  the  case  of  Stewart  v.  Aten,  5th 
O.  S.,  257,  where  it  is  said: 

'*In  many,  perhaps  in  all  cases,  the  auditor  of  a  county  could 
make  brief  references  upon  the  duplicate  plats  and  other  records 
in  his  office,  so  that  the  same  might  form  a  part  of  the  descrip- 
tion in  the  duplicate,  and  thus  avoid  a  common  objection  to  tax 
titles. ' ' 

In  this  case  there  is  no  reference  upon  the  duplicate  nor  in 
the  deed  to  the  plat  offered  in  evidence ;  it  is  true  that  the  num- 
ber of  the  lot  and  amount  of  land,  and  the  words  ** Taylor's 
heirs"  are  the  same  in  each,  but  it  does  not  appear  from  the 
plat  in  what  part  of  the  county  the  lot  is  located.  Under  a  uni- 
form line  of  decisions  in  this  state,  the  deed  must  be  held  void 
for  uncertainty. 

As  to  the  claim  of  adverse  possession,  the  defendant  does  not 
rely  upon  actual  possession,  but  such  as  arises  by  force  of  Section 
4114  of  the  Revised  Statutes,  which  provides: 

**The  knowledge,  by  a  person  acquiring  title  by  deed  executed 
after  such  tax  sale,  of  the  payment  of  tax,  and  the  claim  of  title 
and  ownership,  shall,  as  to  such  person,  be  taken  as  conclusive 
proof  of  possession. 


f} 


We  think  the  evidence  shows  that  the  plaintiff  had  knowledge 
of  the  facts  therein  enumerated  when  it  acquired  title  by  deed, 
which  as  to  it  would  be  conclusive  proof  of  possession  under  this 
section  of  the  statutes.  We  are  of  opinion,  however,  that  this 
section  must  be  declared  unconstitutional,  under  the  case  of 
Magruder  v.  Esmay,  35th  0.  S.,  221,  the  fourth  proposition  of 
the  syllabus  being  as  follows: 
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**The  provision  of  the  act  of  May  7,  1869  (66  Ohio  L.,  338), 
prescribing  what  shall  constitute  conclusive  proof  of  possession 
in  favor  of  a  purchaser  at  a  tax  sale,  can  not  constitutionally 
operate  to  set  the  statute  of  limitations  running  in  favor  of  such 
purchaser  prior  to  the  passage  of  the  act.*' 

Under  the  facts  in  the  case,  the  court  was  not  required  to  de- 
clare the  act  unconstitutional,  except  as  to  its  operation  prior  to 
its  passage,  but  on  page  239  Boynton,  J.,  says : 

**In  so  far  as  the  act  under  consideration  operates  to  set  the 
statute  of  limitations  in  motion  in  respect  to  tax  sales  occurring? 
before  its  passage,  and  makes  the  knowledge  of  the  existence  of 
the  facts  therein  enumerated  conclusive  proof  of  possession  in 
fact,  we  hold  it  to  be  in  conflict  with  the  Constitution.  *  * 

And  at  page  238  he  quotes  with  approval  from  Cooley's  Con- 
stitutional Limitations,  as  follows : 

**  Except  in  those  cases,  which  fall  within  the  familiar  doctrine 
of  estoppel  at  the  common  law,  or  other  cases  resting  upon  the 
like  reasons,  it  would  not,  we  apprehend,  be  in  the  power  of  the 
Legislature  to  declare  that  a  particular  item  of  evidence  should 
preclude  a  party  from  establishing  his  rights  in  opposition  to  it. 
•  *  •  A  statute,  therefore,  which  should  make  a  tax  deed 
conclusive  evidence  of  a  complete  title,  and  preclude  the  owner 
of  the  original  title  from  showing  its  invalidity,  would  be  void, 
because  being  not  a  law  regulating  evidence,  but  an  unconstitu- 
tional confiscation  of  property.'' 

We  are  therefore  constrained  to  hold  that  in  so  far  as  this 
section  makes  the  knowledge  of  the  existence  of  the  facts  therein 
enumerated  conclusive  proof  of  possession  in  fact  is  in  conflict 
with  the  Constitution.  The  tax  deed  of  the  defendants  being 
void,  and  having  failed  to  show  adverse  possession,  the  plaintiff 
is  entitled  to  a  decree  quieting  its  title  to  the  premises  in  c6n- 
troversy. 

Maxwell  &  Ramsey ,  for  plaintiff. 

Shepherd  &  Shaffer  and  Peck,  Shaffer  &  Peck,  contra. 
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QUO  WARRANTO  AGAINST  CORPORATIONS  FORMING  AN 

UX£GAL  COMBINATION. 

[Circuit  Court  of  Logan  County.] 

The  State  op  Ohio,  ex  rel  Wade  H.  Ellis,  Attorney-General, 

V.  The  King  Bridge  Co.  et  al. 

Decided,  March  23,  1906. 

Monopoly — Quo  Warranto  to  Oust  Offending  Corporations — Jurisdic- 
tion of  Circuit  Court — Service  of  Summons  on  Non-Resident  Cor- 
porations— Joinder — Ouster — Words  and  Phrases — Statutes  Con- 
strued. 

1.  Quo  warranto  proceedings  brought  by  the  Attorney-General  against 

several  corporations  to  oust  them  from  their  corporate  franchises 
on  the  ground  that  they  have  entered  Into  an  illegal  agreement  or 
conspiracy  in  restraint  of  trade  and  in  violation  of  the  anti-trust 
laws  of  the  state,  may  be  commenced  in  ^he  circuit  court  of  any 
county  where  one  or  more  of  the  defendant  corporations  is  situated 
or  has  a  place  of  business,  and  process  may  issue  thence  to  any 
other  county  where  any  other  of  the  defendant  corporations  is 
situated  . 

2.  For  purposes  of  prosecution  an  illegal  combination  among  corpora- 

tions in  restraint  of  trade  exists  in  each  and  every  county  where 
its  constituent  members  exists  and  act;  hence  the  contention  is 
erroneous  that  quo  warranto  proceedings  based  upon  such  illegal 
combination  must  be  brought  in  a  county  where  the  combination 
does  business  as  a  separate  entity.  ' 

3.  A  service  of  summons  on  a  corporation  by  leaving  a  certified  copy 

thereof  at  the  usual  place  of  residence  of  the  president  does  not 
answer  the  statutory  requirements,  is  defective  and  will  be  quashed 
on  motion. 

4.  A  service  of  summons  upon  a  foreign  corporation  by  delivering  a 

copy  thereof  to  a  superintendent  of  such  company,  "he  being  in 
charge  of  the  usual  place  of  doing  business  of  said  company,"  but 
it  not  appearing  that  he  is  the  "managing  agent"  of  said  company, 
is  defective  and  will  be  quashed  if  it  appear  that  the  corporation 
as  required  by  Revised  Statutes  148(f,  has  designated  another  per- 
son as  the  one  on  whom  process  should  be  served. 

HuRiN,  J. ;  NoRRis,  J.,  and  Donnelly,  J.,  concur. 

The  state  of  Ohio,  upon  the  relation  of  its  attorney-general, 
brings  this  action  against  the  defendant  bridge  companies  to 
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oust  from  their  corporate  franchises  such  of  the  defendant  com- 
panies as  are  Ohio  corporations,  and  to  oust  the  remaining  two 
defendant  companies,  which  are  foreign  corporations,  from  the 
exercise  of  their  rights,  privileges  and  franchises  to  do  business 
within  this  state. 

As  a  ground  for  this  action  it  is  alleged  in  the  petition  that 
each  of  the  defendant  companies  has  misused  the  franchises, 
privileges  and  rights  conferred  upon  it  by  law  and  has  exercised 
the  same  in  contravention  of  law  in  this,  to-wit:  That  sai<i 
companies  have  entered  into  a  conspiracy  in  restraint  of  trade, 
and  have  become  parties  to  certain  trust  agreements  set  forth 
in  the  petition  and  have  observed  and  do  now  observe  and 
maintain  the  same;  that  such  conspiracy  and  combination  was 
entered  into  for  the  purpose  of — 

First.  Creating  and  carrying  out  restrictions  in  trade  and 
commerce. 

Second.  Increasing  the  price  of  merchandise  and  commodi- 
ties. 

Third.  Preventing  competition  in  the  sale  of  merchandise 
and  commodities. 

Fourth.  Fixing  a  figure  whereby  the  price  of  merchandise 
and  commodities  to  the  public  is  to  be  controlled  and  established. 

Andj^  that  in  pursuance  of  such  conspiracy  the  defendants 
agreed  and  bound  themselves  to  keep  the  price  of  articles  of  mer- 
chandise and  commodities  at  a  fixed  or  standard  figure  and  to 
preclude  a  free  and  unrestricted  competition  among  themselves, 
and  to  pool,  combine  and  unite  their  interests  that  the  price 
might  be  affected.  Certain  articles  of  agreement,  alleged  to  be 
substantially  copies  of  the  alleged  trust  agreement  of  defend- 
ants, are  set  forth  in  detail  in  the  petition  and  defendant  com- 
panies are  declared  to  be  parties  thereto  and  to  be  now  observing 
and  maintaining  the  same,  all  in  violation  o£  law. 

As  a  second  cause  of  action,  the  petition  avers  that  a  con- 
spiracy has  been  entered  into  between  the  American  Bridge 
Company  and  the  other  defendant  bridge  companies,  whereby 
it  was  agreed  that  the  American  Bridge  Company  was  to  fur- 
nish preliminary  estimates  of  bridges  to  the  other  defendant 
companies,  and  that  the  other  defendant  bridge  companies  were 
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to  purchase  the  bridge  material  of  the  American  Bridge  Com- 
pany, and  of  no  other  concern;  that  the  defendants,  by 
entering  into  said  combination  agreed  to  increase  the  price 
of  bridges  and  bridge  material  and  to  combine  to  unite 
their  bids  for  the  sale  of  such  material  and  to  divide  the  excess 
above  the  proper  cose  of  work  among  the  parties  to  that  agree- 
ment. 

Certain  interrogatories  are  attached  to  the  petition,  which 
the  petition  asks  that  defendants  be  required  to  answer. 

Of  the  defendant  companies,  the  Penn  Bridge  Company  is 
alleged  to  be  a  corporation  organized  under,  the  laws  of  Pennsyl- 
vania and  duly  admitted  to  do  business  in  Ohio;  the  American 
Bridge  Company  is  alleged  to  be  a  corporation  duly  organized 
under  the  laws  of  New  Jersey  and  duly  admitted  to  do  business 
in  Ohio;  and  all  the  other  defendants  are  alleged  to  be  Ohio 
corporations. 

The  court  is  asked  to  oust  from  their  franchises  and 
rights  to  do  business  in  Ohio  all  of  said  companies  and  to 
appoint  trustees  for  each  of  the  Ohio  corporations  to  settle  their 
affairs  as  provided  by  statute.  Summons  was  issued  on  this 
petition  and  the  Canton  Bridge  Company  and  the  Massillon 
Bridge  Company,  by  their  attorneys,  have  waived  service  -and 
voluntarily  entered  their  appearance  and  have  filed  their  answers 
in  this  case.  The  Variety  Iron  Works  Company  does  not  appear 
to  have  been  served  with  summons.  Of  the  remaining  defend- 
ants, the  King  Bridge  Company,  the  Brackett  Bridge  Company, 
the  Champion  Bridge  Company,  the  Adams  Brothers  Company 
and  the  American  Bridge  Company,  have  each  filed  a  motion  to 
^  quash  the  service  of  summons  herein,  alleging  that  this  court 
has  not  jurisdiction  over  their  persons.  The  Penn  Bridge  Com- 
pany and  the  Mt.  Vernon  Bridge  Company  have  filed  demurrers 
to  the  petition,  and  the  Penn  Bridge  Company  and  the  Canton 
Bridge  Company,  and  the  Massillon  Bridge  Company  have  also 
filed  demurrers  to  the  interrogatories.  The  Columbus  Bridge 
Company,  the  Bellefontaine  Bridge  &  Iron  Company  and  the 
Iron  Substructure  Company  appear  not  to  have  filed  any  pleas 
or  motions  and  are,  therefore,  in  default. 
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The  several  motions  to  quash  service  filed  by  the  King  Bridge 
Company,  the  Brackett  Bridge  Company,  the  Adams  Brothers 
Company  and  the  Champion  Bridge  Company  are  all  based 
upon  the  ground  that  as  these  defendants  are  manufacturing 
corporations  located  in  the  state  of  Ohio,  but  elsewhere  than  in 
Logan  county,  and  not  having  their  principal  offices  and  places 
of  business,  or  any  officer  or  agent  within  the  county  of  Logan, 
and  having  no  officer  or  agent  within  said  county  upon  whom 
service  of  summons  might  be  served,  no  jurisdiction  was  acquired 
over  their  persons  by  a  service  in  their  home  counties,  nor  can 
they  lawfully  be  required  to  answer  in  Logan  county  to  a  peti- 
tion filed  herein.  The  Adams  Brothers  Company  claims  in  addi- 
tion that  it  has  done  no  business  of  any  kind  in  Logan  county 
within  five  years  last  past  and  supports  this  claim  by  affidavit. 

The  Champion  Bridge  Company  also  objects  to  the  form  of 
the  service  upon  it.  An  examination  of  the  return  of  the  sheriff 
discloses  the  fact  that  the  Champion  Bridge  Company  was 
served  **by  leaving  for  Peter  Clevenger  at  his  usual'  place  of 
residence  a  true  and  certified  copy"  of  the  summons,  **with  all 
endorsements  thereon,  he  being  the  president  of  the  said  the 
Champion  Bridge  Company,"  etc.  This  is  an  unusual  form  of 
service  upon  a  corporation.  It  complies  fully  with  the  require- 
ments of  Section  5039  as  to  service  upon  an  individual,  but 
Section  5041  provides  that  **  summons  against  a  corporation 
may  be  served  upon  the  president,  mayor,  chairman,  or  presi- 
dent of  the  board  of  directors  or  trustees,  or  other  chief  officer, 
or  if  its  chief  officer  be  not  found  in  the  county,  upon  its  cashier, 
treasurer,  secretary,  clerk  or  managing  agent;  of,  if  none  of  the 
aforesaid  officers  can  be  found,  by  copy  left  at  the  office  or 
usual  place  of  business  of  such  corporation  with  the  person 
having  charge  thereof,"  etc.  In  the  return  before  us,  there  is 
no  statement  that  any  of  the  chief  officers  of  the  Champion 
Bridge  Company  could  not  be  found  nor  that  the  copy  of  sum- 
mons was  left  at  the  office  or  at  the  usual  place  of  business  of 
the  corporation  with  the  person  having  charge  thereof,  as 
required  by  statute,  not  was  it  served  upon  the  president  per- 
sonally, but  only  by  a  copy  left  at  his  residence.  The  service, 
therefore,  is  clearly  defective  and  the  motion  to  quash  service 
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on  the  Champion  Bridge  Company  must,  therefore,  be  sustained 
on  this  ground. 

But  no  question  is  made  as  to  the  regularity  of  the  form  of 
the  return  of  service  upon  the  remaining  defendants  and  the 
issue  is  squarely  raised  as  to  whether  they,  being  located  and 
having  their  principal  offices  and  places  of  business  in  other 
counties  and  having  no  officers  or  agents,  or  offices  in  Logan 
county,  can  lawfully  be  sued  here  in  a  suit  in  quo  warranto. 

Section  6760  of  the  Revised  Statutes  provides  for  the  bring- 
ing of  an  action  in  quo  warranto  against  individuals  in  certain 
cases.  Section  6761,  Revised  Statutes,  provides  that  a  like  action 
may  be  brought  against  a  corporation — 

First.  When  it  has  offended  against  a  provision  of  an  act 
for  its  creation  or  renewal,  or  any  act  altering  or  amending 
such  acts. 

Second.  When  it  has  forfeited  its  privileges  and  franchises 
by  non-user. 

Third.  When  it  has  committed  or  omitted  an  act  which 
amounts  to  a  surrender  of  its  corporate  rights,  privileges  and 
franchises. 

Fourth.  When  it  has  misused  a  franchise,  privilege  or  right 
conferred  upon  it  by  law  or  when  it  claims  or  holds  by  con- 
tract or  otherwise  or  has  exercised  a  franchise,  privilege  or  right 
in  contravention  of  law. 

Section  6762  provides  that — 

**The  attorney-general  or  a  prosecuting  attorney,  when 
directed  by  the  governor,  Supreme  Court,  or  General  Assembly, 
shall  commence  any  such  action;  and  when,  upon  complaint, 
or  otherwise,  he  has  good  reason  to  believe  that  any  case  specified 
in  the  preceding  section  can  be  established  by  proof,  he  shall 
commence  an  action.  *  * 

Section  6763  provides  that — 

**Such  officer  may,  upon  his  own  relation,  bring  such  action, 
or  he  may,  on  leave  of  thd  court  or  a  judge  thereof  in  vacation, 
bring  the  action  upon  the  relation  of  another  person, '*  etc. 

Section  6768  provides  that — 

**An  action  under  this  chapter  can  be  brought  only  in  the 
Supreme  Court,  or  in  the  circuit  court  of  the  county,  in  which 
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the  defendant,  or  one  of  the  defendants,  resides,  or  is  found, 
or,  when  the  defendant  is  a  corporation,  in  the  county  in  which 
it  is  situated,  or  has  a  place  of  business ;  but  when  the  attorney- 
general  files  the  petition,  the  action  may  be  brought  in  the  Cir- 
cuit Court  of  Franklin  County/' 

And  Section  204  provides  in  similar  terms  that  the  attorney- 
general  may  prosecute  any  proceeding  in  quo  warranto  in  the 
Supreme  Court  of  the  state,  the  Circuit  Court  of  Franklin 
County,  or  the  circuit  court  of  any  county  wherein  the  company 
proceeded  against  has  a  place  of  business,  or  the  oflScer  or 
officers,  person  or  persons,  made  defendants  reside  or  may  be 
found. 

Section  6770  provides  that — 

**When  the  petition  is  filed  without  leave  and  notice,  a  sum- 
mons shall  issue  and  be  served  as  in  other  cases;  and  such 
summons  may  be  sent  to  and  returned  by  the  sheriff  of  any 
county,  by  mail,  * '  etc. 

There  can  be  no  doubt  that  the  petition  in  this  case  is  based 
upon  Section  6761  and  upon  the  provisions  of  the  so-called  Val- 
entine Anti-trust  Law,  embodied  in  Section  4427-1-2-3,  to  which 
I  shall  refer  later;  and  if  the  facts  alleged  in  the  petition  are 
true  or  believed  by  the  attorney-general  to  be  true,  it  becomes 
his  duty  under  Section  6762  to  commence  a  proceeding  in  quo 
warranto  against  all  corporations  believed  to  be  guilty  of  the 
acts  complained  of. 

But  the  objection  here  made  to  this  proceeding  is  that  under 
Sections  6768  and  204  this  court  has  no  jurisdiction  as  against 
these  defendants,  and  that  this  action,  if  brought  at  all,  should 
have  been  brought  in  another  court ;  either  in  the  Supreme  Court 
or  the  Circuit  Court  of  Franklin  County,  or  the  circuit  court 
of  that  county  where  each  separate  defendant  corporation  is 
situated  or  has  a  place  of  business. 

Had  any  one  of  the  defendant  corporations,  which  are  non- 
residents of  Logan  county,  and  which  file  these  motions  to  quash 
service,  been  sued  alone  in  Logan  county,  there  would  probably 
be  no  question  as  to  the  correctness  of  the  position  thus  taken. 

But  one  of  the  defendants,  the  Bellefontaine  Bridge  Company, 
appears  to  be  loc^ited  in  Logan  county ;  true  there  is  no  allegation 
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in  the  petition  to  that  effect,  but  none  was  necessary,  if,  as  a 
matter  of  fact,  it  appears  that  such  is  the  case.  The  return  of 
summons  shows  personal  serv'ice  upon  its  president  by  the 
sheriff  of  this  county,  and  its  location  here  is  not  denied,  but 
is  admitted  in  argument.  As  against  that  defendant,  the 
Bellefontaine  Bridge  Company,  there  seems  to  be  no  question, 
therefore,  as  to  the  right  to  bring  this  action  in  Logan  county. 
Does  this  right  carry  with  it  the  right  to.  here  join  non-resident 
corporations  ? 

The  gist  of  this  action  as  set  forth  in  the  petition  is  not 
merely  the  violation  of  law  by  any  one  of  these  defendant  corpo- 
rations but  the  conspiracy  and  combination  alleged  to  have 
existed  among  them  all.  If  it  is  proper  for  the  attorney-general 
under  the  law  to  attack  such  a  conspiracy  or  combination,  it 
is  necessary  for  him  to  make  all  the  conspirators  parties  to  a 
single  suit,  otherwise  there  would  be  an  almost  endless  multi- 
plicity of  suits.  This  alleged  conspiracy  comprises  corporations 
widely  scattered  as  to  their  location.  In  no  one  county  of  the 
state,  other  than  Franklin  county,  could  all  be  found. 

True,  they  might  all  have  been  sued,  under  the  statute,  in 
Franklin  county,  either  in  the  Supreme  Court  or  circuit  court, 
but  unless  an  entirely  different  rule  must  be  applied  to  corpora- 
tions from  that  applying  to  individuals,  there  would  seem  to  be 
no  reason  why  this  court  should  not  acquire  jurisdiction  over 
all  when  it  acquires  jurisdiction  over  one,  for  by  Section  5035, 
**When  the  action  is  rightly  brought  in  any  county,  according 
to  the  provisions  of  the  preceding  chapter,  a  summons  may  be 
issued  to  any  other  county  against  one  or  more  of  the  defend- 
ants, at  the  plaintiff's  request.''  And  that  previous  chapter, 
thus  referred  to,  includes  Section  5023,  which  provides  that  an 
action  against  a  corporation  created  under  the  laws  of  this 
state  may  be  brought  in  the  county  in  which  such  corporation 
is  situated,  or  has  or  had  its  principal  office  or  place  of  busi- 
ness, or  in  which  such  corporation  has  an  office  or. agent,  or  in 
any  county  in  which  a  summons  may  be  served  upon  the  presi- 
dent, chairman,  or  president  of  the  board  of  directors  or  trus- 
tees or  other  chief  officer,  etc.  If  the  charges  of  conspiracy  madi 
in  the  petition  against  the  Bellefontaine  Bridge  Company  are 
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true,  or  are  believed  by  the  attorney-general  to  be  true, 
and  if  the  acts  charged  are  in  violation  of  law  as  there 
claimed,  then  it  follows  that,  as  to  that  corporation,  the  action 
is  rightly  brought  in  Logan  county.  If  rightly  brought  here 
and  if  the  co-defendants  are  properly  joined,  the  right  to 
issue  summons  to  other  counties  for  those  defendants  follows 
under  Section  5035. 

But  it  is  claimed  that  the  statute  (Section  6768)  limits  the 
jurisdiction  of  courts  in  quo  warranto  proceedings  and  that 
the  general  laws  do  not  apply  and  thus,  inferentially,  it  is  claimed 
that  Section  5035  can  not  apply. 

A  distinction  is  sought  to  be  made  by  counsel  from  the 
wording  of  Section  6768  as  to  corporations.  That  statute  pro- 
vides that  **an  action  under  this  chapter  can  be  brought  only 
in  the  Supreme  Court,  or  in  the  circuit  court  of  the  county 
in  which  the  defendant,  or  one  of  the  defendants  resides  or  is 
found.'*  If  this  were  all  of  the  section  there  would  be  no  ques- 
tion, probably,  as  to  the  right  to  bring  this  action  in  Logan 
county.  But  the  statute  adds  the  following:  **0r,  when  the 
defendant  is  a  corporation,  in  the  county  in  which  it  is  situated 
or  has  a  place  of' business.''  It  is  claimed  by  counsel  for  the 
defendants  that  the  addition  of  this  expression  shows  that 
the  legislative  intention  was  to  differentiate  suits  against  corpo- 
rations from  suits  against  individuals;  that,  whereas  an  actioa 
in  quo  warranto  against  individuals  can  be  brought  in  the  cir- 
cuit court  of  the  county  in  which  any  one  of  the  defendants  can 
be  found,  yet  as  to  corporations  it  can  only  be  brought  in  that 
county  in  which  each  corporation  is  situated  or  has  a  place  of 
business.  No  reason  for  making  such  a  distinction  has  been 
suggested  to  us  nor  do  we  think  that  such  is  a  fair  construction 
of  the  statute. 

The  expressions  ** reside"  and  **is  found"  used  in  the  first 
part  of  the  statute  are  proper  and  applicable  with  reference 
to  individuals  and  not  improper  as  applied  to  corporations, 
but  to  avoid  any  cavil  as  to  such  applicability,  the  statute 
further  declares  that  where  the  defendant  is  a  corporation, 
the  action  may  be  brought  in  the  county  in  which  it  is  situated 
or  has  a  place  of  business.    This  can  not  reasonably  be  inter- 
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preted  as  avoiding  or  contradicting  the  former  part  of  the 
statute,  or  limiting  the  bringing  of  actions  against  corporations 
to  those  which  may  be  found  in  the  same  county,  while  in 
the  same  kind  of  an  action  individuals  residing  in  a  score  of  coun- 
ties might  be  sued  in  any  one  of  those  counties.  Such  a  dis- 
tinction involves  a  partial  nullification  of  the  former  part  of 
the  section,  and  would  compel  the  state  to  burden  the  courts 
in  Franklin  county  with  all  the  controversies  of  this  nature  in 
which  two  or  more  corporations  are  involved  whether  any  of 
such  corporations  are  located  in  Franklin  county  or  not,  pro- 
vided only  that  no  two  of  them  are  located  in  the  same  county. 

If  it  should  be  interpreted  as  we  are  asked  by  defendants 
to  interpret  it,  it  would  mean  that  individuals  forming  an 
illegal  combination  can  be  sued  in  quo  warranto  in  any  county 
where  one  of  them  can  be  found,  but  that  corporations  forming 
an  exactly  similar  combination  can  only  be  sued  in  quo  warranto 
in  the  courts  of  Franklin  county,  unless  all  the  wrong-doing 
corporations  happened  to  be  located  in  one  county.  We  know 
of  no  sanctity  attached  to  corporations  which  would  justify  such 
an  exemption,  nor  do  we  believe  that  we  are  justified  in  strain- 
ing the  natural  meaning  of  the  words  of  the  statute  so  as  to 
give  them  such  interpretation. 

The  expression  ** situated  or  has  a  place  of  business'*  has,  for 
a  corporation,  the  same  meaning  as  ** resides*'  has  for  an  indi- 
vidual, and  for  the  purpose  only  of  clearing  up  this  meaning 
was  the  expression  added,  in  our  judgment,  and  not  at  all  for 
the  purpose  of  indirectly  limiting  the  number  of  defendant 
companies  that  could  be  sued  in  one  action;  nor  does  the  fact 
that  Section  6768  provides  in  its  last  clause  that  the  attorney- 
general  may  bring  the  action  in  Franklin  county  aid  such  a 
construction  as  is  claimed. 

The  fact  that  the  office  of  the  attorney-general  of  the  state 
is  located  in  Franklin  county  and  that  his  manifold  duties 
I'equire  his  constant  attendance  there,  would  seem  to  furnish 
a  sufficient  reason  for  this  additional  privilege  thus  given  him. 
But  that  it  is  merely  an  additional  privilege  for  the  state  officer 
seems  manifest  from  the  fact  that  the  right  to  bring  such 
actions  in  general  is  not  confined  to  the  attorney-general,  but 
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extends  to  the  prosecuting  attorneys  of  each  of  the  counties  to 
whom  this  particular  privilege  is  denied,  their  powers  not 
extending  beyond  their  own  counties ;  and  from  the  further  fact 
that  the  right  thus  given  to  the  attorney-general  to  sue  in 
Franklin  county  is  not  limited  to  actions  in  quo  warranto 
against  corporations,  but  is  general  in  its  application  to  indi- 
viduals as  well  as  corporations. 

It  is  also  claimed  by  counsel  in  oral  argument  that  this  last 
clause  means  that  the  attorney-general  can  only  bring  the  suit 
against  corporations  in  Franklin  connty,  while  a  prosecuting  at- 
torney can  bring  it  wherever  one  of  the  defendants  resides.  This 
is  a  contention  plainly  untenable  and  is  an  attempt  at  a  literal 
construction  of  one  clause,  ignoring  all  others.  If  tenable  at  all, 
it  would  confine  the  attorney-general  to  the  Circuit  Court  of 
Franklin  County,  for  that  is  the  literal  wording  of  the  clause 
and  would  exclude  him  from  the  Supreme  Court,  to  which,  by 
all  the  related  statutes,  he  is  given  access.  The  argument,  if  it 
can  be  called  such,  proves  too  much  and  must  fall  to  the  ground. 

But  we  are  not  left  to  any  conjecture  as  to  this  point  for 
Section  210,  defining  the  duties  of  the  attorney-general,  provides 
that  **he  may  prosecute  any  action,  information  or  other  suit  in 
behalf  of  the  state,  or  in  which  the  state  is  interested,  other 
than  prosecutions  by  indictment,  in  the  court  of  appropriate  jur- 
isdiction in  Franklin  county,  or  in  the  court  of  appropriate 
jurisdiction  in  any  other  county  in  which  the  defendant,  or  any 
one  or  more  of  the  defendants,  reside,  or  are  found,  as  he 
prefers,''  and  the  latter  part  of  that  section  limits  his  right  to 
sue  in  Franklin  county  in  certain  cases  to  actions  involving  more 
than  five  hundred  dollars,  and  so  certified.  This  statute  is  gen- 
eral in  its  application  to  all  defendants,  corporate  and  indi- 
vidual, and  under  its  provisions  this  action  could  plainly  be 
brought  in  Logan  county  unless  some  reason  more  weighty  than 
any  which  have  been  presented  to  us  exists  for  applying  to  it  a 
limitation  not  found  in  its  terms,  and  not,  as  we  have  seen, 
expressly  of  by  fair  implication  found  in  any  of  the  related 
statutes. 

It  thus  appears  that,  both  by  the  rules  applicable  generally 
to  suits  against  corporations,  as  laid  down  in  Sections  5023, 
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5035  and  210,  Revised  Statutes,  and  by  the  express  wording 
of  the  statutes  relating  to  quo  warranto  proceedings,  the  right 
exists  to  bring  the  suit  in  any  county  where  one  of  the  defenti- 
ant  corporations  may  be  found.  The  only  limitation  is  as  to  the 
proper  joinder  of  the  defendants.    To  that  I  will  refer  later. 

If  there  remained  any  doubt  as  to  the  existence  of  this  right, 
it  would  be  destroyed  by  a  reading  of  Sections  4427-1  and  2. 
This  is  known  as  the  Valentine  Act.  Section  4427-1  defines  a 
trust  as  **a  combination  of  capital,  skill  or  acts,  by  two  or  more 
persons,  firms,  partnerships,  corporations,  or  associations  of 
persons,  or  of  any  two  or  more  of  them,  for  either,  any  or  all  of 
the  following  purposes;*'  and  then  follow  five  statements  of 
wrongful  aims  or  purposes  which  the  petition  in  this  case  has 
closely  followed. 

Section  4427-2  provides  that — 

*  *  For  a  violation  of  any  of  the  provisions  of  this  act  by  any  cor- 
poration or  association  mentioned  herein,  it  shall  be  the  duty  of 
the  attorney-general,  or  the  prosecuting  attorney  of  the  proper* 
county,  to  institute  proper  suits  or  quo  warranto  proceedings 
in  the  court  of  competent  jurisdiction  in  any  of  the  county 
seats  in  the  state  where  such  corporation  or  association  exists 
or  does  business  or  may  have  a  domicile.  And  when  such  suit 
is  instituted  by  the  attorney-general  in  quo  warranto,  he  may 
also  begin  any  such  suit  in  the  Supreme  Court  of  the  state,  or 
the  Circuit  Court  of  Franklin  County  for  the  forfeiture  of  its 
charter,  rights,  franchises  or  privileges  and  powers  exercised 
by  such  corporation  or  association  and  for  the  dissolution  of 
the  same  under  the  general  statutes  of  the  state." 

Here,  too,  we  find  an  additional  right  or.  privilege  given  to 
the  attorney-general  to  bring  such  actions  in  Franklin  county; 
not  as  a  limitation  upon  his  powers  otherwise  conferred  but,  as 
shown  by  the  word  **also,"  a  new  power  expressly  given  as  an 
addition  to  his  right  to  sue  in  any  other  county. 

The  sole  object  of  the  anti-trust  law  as  expressed  in  these 
statutes  (4427-1  and  the  following  sections)  is  the  destruction 
of  trusts  or  unlawful  combinations  of  persons,  firms,  partner- 
ships, corporations  or  associations,  or  of  any  two  or  more  of 
them;  that  is,  of  any  two  or  more  corporations  as  well  as  two 
or  more  persons,  firms,  partnerships  or  associations.    With  this 
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as  the  object  of  the  law,  it  would  be  a  strange  construction  that 
would  prevent  such  corporations  from  being  joined  in  an  action 
to  accomplish  the  very  object  for  which  the  statute  was  enacted. 

And  to  still  further  facilitate  the  process  of  destruction,  it  is 
provided  in  Section  11  of  that  act  that  **  whenever  it  shall  appear 
to  the  court  before  which  any  proceedings  under  this  act  may 
be  pending,  that  the  ends  of  justice  require  that  other  parties 
shall  be  brought  before  the  court,  the  court  may  cause  them  to 
be  made  parties  defendant  and  summoned,  whether  they  reside 
in  the  county  where  such  action  is  pending  or  not.*'  It  is  well 
argued  by  counsel  for  plaintiff  that  if  this  can  lie  done  at  a 
later  stage  of  the  case,  it  can  and  should  be  done  at  the  begin- 
ning. 

The  general  law  (Sections  5023  and  5035)  authorizes  the 
joinder  of  corporations  in  a  suit  in  any  county  where  one  of 
them  may  be  found.  To  take  from  specific  statutes  governing 
such  suits,  their  plain  meaning  in  order  to  exclude  from  them 
a  class  of  combinations  which  they  are  expressly  designed  to 
include,  violates  every  principle  of  legal  construction  and  is  con- 
trary to  sound  sense  and  fairness. 

If  the  object  of  this  proceeding  were  merely  the  ouster  of  the 
separate  defendant  corporations  for  individual  wrong-doing, 
there  might  be  more  reason  for  the  claim  here  made,  but,  as  I 
said  before,  the  gist  of  this  action  is  in  the  unlawful  combina- 
tion of  all  the  corporations  defendant.  Its  purpose  is  the  break- 
ing up  of  the  trust  alleged  to  exist.  The  acts  of  all  the  alleged 
conspirators  are  necessarily  in  question  and  all  are  necessary 
parties  to  the  action,  in  order  that  they  may  explain  and  defend, 
if  possible,  the  charges  of  combination  made  against  them  all.  Nor 
can  the  fact  that  some  of  them  have  never,  as  individual  corpo- 
rations, done  business  in  Logan  county,  affect  their  rights.  If 
it  is  true,  as  alleged,  that  they  have  been  caught  in  bad  com- 
pany, combining  for  unlawful  purposes,  it  is  the  e\'il  combina- 
tion for  which  they  must  now  give  account  and  not  any  particu- 
lar business  transactions  as  individuals. 

It  was  claimed  in  argument  that  unless  the  corporations  com- 
bined to  do  business  in  Logan  county  or  some  other  specific 
county,  they  can  not  be  reached  by  (juo  warranto,  but  that  some 
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other  remedy  as  injunction,  must  be  sought,  and  further,  that 
only  where  the  combination  does  business  as  a  corporate  entity 
can  quo  warranto  be  brought.  We  do  not  so  understand  the 
law. 

The  illegal  act  complained  of  here  is  the  wrongful  comlJina- 
tion  of  the  defendant  companies.  That  combination  exists, 
if  at  all,  in  each  and  every  county  where  its  constituent  members 
exist  and  act.  The  consent  to  the  wrong  and  the  acts  done  by 
virtue  of  that  consent  emanate  from  each  individual  wrong- 
doer and  no  hair-splitting  psychological  distinction  can  be 
indulged  in  to  define  the  precise  moment  or  place  when  and 
where  the  thought,  the  wrongful  intent,  the  clandestine  purpose, 
the  illegal  combination,  ripened  into  acts  of  purchase  and  sale, 
which  are  themselves  no  more  unlawful  than  the  unlawful 
intent,  which  gave  them  birth. 

As  to  the  domestic  corporations,  who  have  filed  motions  to 
quash  service,  the  motions  must  for  these  reasons  be  overruled. 

The  American  Bridge  Company  files  a  similar  motion,  alleg- 
ing in  addition  that  it  is  a  corporation  organized  under  the  laws 
of  New  Jersey;  that  it  has  by  compliance  with  the  laws  of 
Ohio,  secured  the  privilege  of  exercising  its  franchises  in  this 
state;  that  in  pursuance  of  the  laws  of  Ohio,  it  has  designated 
Clarence  E.  Sanders  as  the  person  upon  whom  process  againrit 
said  corporation  may  be  served  in  this  state;  that  said  Sanders 
has  an  office  in  the  city  of  Cleveland;  that  it  has  no  office  or 
agent  in  Logan  county,  upon  whom  service  might  be  made ;  that 
in  this  case,  a  summons  was  sent  to  Lucas  county  and  service 
made  upon  one  M.  J.  Riggs,  at  Toledo,  in  said  county ;  that  said 
Riggs  was  not  the  managing  agent  of  said  defendant,  nor  the 
person  designated  as  the  one  on  whom  service  ought  to  be  made. 
It,  therefore,  claims  that  the  service  should  be  quashed. 

It  is  also  claimed  for  it,  in  argument,  that  having  designated 
Cleveland  as  the  place  where  its  agent  may  be  served,  it  can  only 
be  served  there. 

For  the  same  reasons  as  those  given  in  relation  to  the  domestic 
corporations,  we  are  unable  to  take  this  view  of  the  matter  as 
to  the  place  of  service.  And  there  is  this  additional  reason  why 
th^  company  should  be  held  amenable  in  this  action;  that  the 
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petition  avers  that  this  foreign  corporation  was  doing  business 
with  each  of  the  defendant  companies  and  furnishing  materials 
to  them.  Its  operations,  therefore,  must  have  extended,  if  this 
petition  is  true,  to  every  county  where  any  of  the  defendant 
corporations  has  been  doing  business,  and,  therefore,  among 
other  counties,  to  Logan  county,  where  this  action  is  brought. 

But,  it  is  further  objected  that  the  return  of  summons  shows 
that  the  American  Bridge  Company  was  served  by  delivering 
a  copy  of  the  summons  to  M.  J.  Riggs,  superintendent  of  said 
company,  **he  being  in  charge  of  the  usual  place  of  doing  busi- 
ness of  said  company. ' '  The  summons  appears  to  be  directed  to 
the  sheriff  of  Lucas  county  and  the  presumption  probably  is 
that  it  was  served  there. . 

If  the  facts  alleged  in  the  motion  of  the  American  Bridge 
Company  are  true,  then  it  is  apparent  that  Section  148d, 
Revised  Statutes,  which  provides  that  foreign  corporations  must 
designate  a  person  upon  whom  service  of  summons  may  be  made 
has  been  complied  with  by  this  company,  and  that  service  in 
this  case  has  not  been  made  upon  him. 

There  is  no  averment  in  the  sheriff's  return  that  M.  J.  Biggs 
is  the  ** managing  agent'*  of  said  company.  He  is  described 
merely  as  a  superintendent.  This  does  not  appear  to  be  a 
proper  service  and  the  motion  to  quash  service  on  the  American 
Bridge  Company  must  be  sustained. 

It  may  be  proper,  however,  to  state  that  were  it  not  for  this 
defect  in  the  form  of  service,  the  ruling  of  the  court  on  this 
motion  to  quash  would,  on  its  merits,  be  necessarily  the  same 
as  in  the  case  of  the  motions  of  the  domestic  corporations,  whose 
motions  are  overruled;  and  this  suggestion,  of  course,  applies 
equally  to  the  motion  of  the  Champion  Bridge  Company,  which 
we  have  found  to  have  been  improperly  served. 

Coming  now  to  the  demurrers  to  the  petition;  the  demurrer 
of  the  Mt.  Vernon  Bridge  Company  is  upon  two  grounds : 

First.  That  this  court  has  no  jurisdiction  over  the  defendant 
herein  or  of  the  subject-matter  of  the  action. 

Second.  That  separate  causes  of  action  against  the  several 
defendants  in  this  case  are  improperly  joined. 
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As  to  the  jurisdiction  of  this  court  over  the  defendant,  this 
is  but  another  form  of  the  same  objection  raade  in  the  motions 
to  quash  service  and  needs  no  further  discussion. 

As  to  the  jurisdiction  over  the  subject-matter  of  this  action, 
it  is,  in  our  opinion,  clearly  conferred  both  by  Sections  6768 
and  4427-2,  for  reasons  already  given.  The  demurrer  on  this 
ground   must,  therefore,  be  overruled. 

As  to  the  second  ground  of  the  demurrer,  improper  joinder, 
it  sufficies  to  say  that  if  the  action  were  not  based  on  the  ground 
of  a  conspiracy  among  all  the  defendants,  and  if  it  were  merely 
a  suit  attacking  the  individual  defendants,  this  ground  of 
demurrer  might  properly  be  sustained,  but  where  the  whole 
action  is  based,  not  on  the  wrong-doing  of  individual  corpora- 
tions, but  upon  the  illegal  combination  and  conspiracy  of  all 
of  the  members,  there  are  no  separate  causes  of  action  against 
the  several  defendants  pleaded.  This  demurrer  must  also  be 
overruled. 

The  Penn  Bridge  Company  demurs  to  the  petition  on  three 
grounds : 

First.  That  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Second.     Because  there  is  a  misjoinder  of  parties  defendant. 

Third.  That  separate  causes  of  action  against  several  defend- 
ants are  improperly  joined. 

Holding  the  views  already  expressed;  all  three  grounds  are, 
m  our  judgment,  improperly  taken,  for  reasons  already  given, 
and  this  demurrer  must  also  be  overruled. 

The  demurrers  to  the  interrogatories  are,  as  we  understand, 
by  consent  of  all  the  parties,  to  be  held  in  abeyance  and  will, 
therefore,  not  be  passed  upon  at  this  time. 

Wade  H.  Ellis,  Attorney- General,  for  plaintiff. 

Kline,  Tolles  &  Goff,  Squire,  Sanders  &  Dempsey,  Booth, 
Keating  &  Peters,  Phelps  &  David,  John  Herron,  Samuel  West, 
James  J,  Grant,  F.  M.  Clevinger,  for  defendants. 
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EVIDENCE  AS  TO  TITUD. 

[Circuit  Court  of  Hamilton  County.] 

Mary  A.  Meyer  Oehler  v.  Herbert  P.  Walsh  et  al. 

Decided,  March  3,  1906. 

Time — Within  Which  an  Act  is  Required  to  he  Performed— Title — 
Tax  Sale  Deed — Indefinite  Description — Evidence — Presumption — 
As  to  Date  of  Delivery  of  a  Deed — Words  and  Phrases, 

1.  When  an  act  is  required  by  statute  to  be  performed  within  a  cer- 

tain number  of  months  after  a  certain  date,  the  word  "months** 
will  be  construed  to  mean  calendar  months,  whether  of  twenty- 
eight,  twenty-nine,  thirty  or  thirty-one  days. 

2.  The  judgment  rendered  in  a  suit  to  quiet  title  to  land  against  a 

claimant  under  a  void  tax-deed  is  not  binding  upon  the  real  owner 
who  is  not  a  party  to  the  suit 

3.  In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  that 

a  deed  was  delivered  on  the  date  of  its  execution. 

GiFPEN,  J.;  Jelke,  p.  J.,  and  Swing,  J.,  concur. 

This  action  was  commenced  in  the  court  of  common  pleas  to 
recover  possession  of  a  strip  of  land  seventy-two  and  forty-three 
hundredths  feet  in  width,  taken  evenly  off  the  west  side  of  a 
tract  of  land  containing  one  and  sixty-five  hundredths  acres. 
The  defendants  in  error  are  owners  of  a  tract  of  land  contain- 
ing forty  acres  lying  west  and  adjoining  the  one  and  sixty-five 
hundredths  acres;  the  real  contention  between  the  parties  be- 
ing over  the  boundry  line  between  the  two  tracts. 

Judgment  was  rendered  for  the  defendants,  and  to  this  judg- 
ment the  plaintiff  in  error  now  prosecutes  error,  the  only  ground 
urged  being  that  the  court  erred  in  overruling  the  motion  for  a 
new  trial  upon  the  ground  that  the  judgment  is  not  sustained  by 
suflBcient  evidence. 

The  first  question  to  be  considered  is  a  motion  made  by  the 
defendants  in  error  to  dismiss  the  proceedings  for  the  reason 
that  they  were  not  commenced  within  four  months  after  the 
rendition  of  the  judgment — the  judgment  having  been  rendered 
on  the  thirtieth  day  of  June,  and  the  petition  in  error  filed  on 
the  thirtieth  day  of  October.     When  an  act  is  required  by 
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statute  to  be  performed  within  a  certain  nnmber  of  months  af- 
ter a  certain  date,  the  word  months  will  be  construed  to  mean 
calendar  months,  whether  of  twenty-eight,  twenty-nine,  thirty, 
or  thirty-one  days.  The  judgment  in  this  case  having  been 
rendered  on  the  thirtieth  day  of  June,  and  the  proceedings  in 
error  commenced  on  the  corresponding  day  of  the  fourth  month 
thereafter,  a  compliance  with  Section  6723  of  the  Revised 
Statutes  is  shown  {McMurchey  et  al  v.  Robinson  and  Kain^  10 
0.  S.,  496 ;  Strong  v.  Birchard,  5th  Conn.,  357 ;  Ouarantee  Trust 
and  Safe  Deposit  Co.  v.  Green  Cove  Springs  and  Melrose  R.  R, 
Co,,  139  U.  S.,  137).    The  motion  will  be  overruled. 

Coming  now  to  the  merits  of  the  case,  the  plaintiff  failed 
to  show  a  good  title  by  deed  to  the  premises  in  controversy.  She 
claims  title  through  Henry  Lore,  who,  by  deed  dated  August 
18,  1842,  conveyed  to  Andrew  Ammerman  the  following 
described  land: 

**  Beginning  at  the  southeast  corner  of  Joseph  Ponder 's  land, 
thence  south  five  (5)  chains,  forty-eight  (48)  links,  thence  east 
five  (5)  chains,  forty-eight  (48)  links,  thence  north  five  (5) 
chains,  forty-eight  (48)  links,  to  the  south  line  of  Samuel  J.  Pon- 
der's  land,  thence  west  with  the  south  line  of  said  Samuel  J. 
Ponder 's  land,  to  the  place  of  beginning,  containing  three  acres 
of  land,  strict  measure. 


>j 


A  part  of  the  above  described  premises  lies  west  of  the  middle 
line  running  north  and  south  in  the  northeast  quarter  of  the 
section,  and  embraces  the  strip  of  ground  now  in  controversy. 
At  the  time  the  deed  was  executed,  the  grantor,  Henry  Lore, 
had  no  title  to  any  part  of  the  west  half  of  the  northeast  quarter, 
and  the  claim  of  title  by  deed  by  the  plaintiff  through  him 
therefore  necessarily  failed.  But  the  grantee,  Andrew  Ammer- 
man, took  possession  of  the  land  described  in  his  deed,  and 
erected  a  house  upon  that  part  here  in  controversy,  and  he  and 
his  successive  grantees  held  adverse  possession  from  1842  to 
1888,  a  period  of  forty-six  (46)  years.  It  is  claimed,  however, 
that  the  title  to  said  strip  of  ground  was  quieted  by  the  court 
of  common  pleas  of  this  county,  in  an  action  begun  by  William 
Disney,  the  owner  of  the  forty  (40)  acre  tract,  against  Joseph  A. 
Meyer,  the  father  of  the  plaintiff,  who  was  alleged  to  have  a 
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tax  title  to  said  forty  (40)  acres.  The  record  of  the  case  is 
incomplete,  none  of  the  pleadings  being  in  evidence,  although 
it  appears  from  the  judgment  that  the  plaintiff  is  adjudged 
to  be  the  owner  in  fee  simple  of  the  premises  described  in  the 
petition  and  that  the  defendant  has  no  estate  or  interest  there- 
in. It  appears  from  the  abstract  of  title  offered  in  evidence 
that  William  Disney,  at  the  time  this  suit  was  commenced,  in 
1887,  was  the  owner  of  the  forty  (40)  acre  tract,  and  we  may, 
therefore,  assume  that  this  property  was  described  in  the  peti- 
tion. 

The  only  evidence  of  the  tax  title  asserted  by  the  defendant 
is  the  auditor's  deed,  which  describes  the  property  as  follows: 
**  Situated  in  Hamilton  county  and  state  of  Ohio,  to-wit:  R.  1, 
I.  2,  Sec.  13  N.  E.  Colerain  Tp.,  40  acres,  Val.  $1480." 

The  most  that  can  be  said  of  this  description  is  that  it  pertains 
to  forty  acres  somewhere  in  the  northeast  comer  of  Section  13, 
and  is  entirely  too  indefinite  to  bind  the  real  owner  of  the 
property,  she  not  being  a  party  to  the  suit. 

Defendants  have  been  in  possession  since  1888,  a  period  of 
seventeen  years  before  the  commencement  of  this  suit,  which  is 
not  sufficient  length  of  time  to  invest  them  with  the  title  by  ad- 
verse possession. 

It  is  further  claimed  that  the  plaintiff  could  not  maintain 
this  action  because  although  she  had  a  deed  from  her  father 
for  his  life  estate,  and  although  dated  a  few  days  prior  to  the 
commencement  of  this. suit,  yet  it  does  not  appear  from  the  evi- 
dence that  there  was  any  delivery  of  the  deed  to  her.  Counsel 
claims  that  in  the  absence  of  other  proof,  the  presumption  is 
that  the  deed  was  delivered  when  left  for  record  with  the  re- 
corder of  the  county. 

In  Devlin  on  Deeds,  Section  178,  it  is  said: 

**But  when  the  time  of  actual  delivery  is  doubtful,  resort 
must  be  had  to  presumption.  And  the  presumption  in  cases  of 
this  kind,  it  may  be  stated  as  a  general  rule,  is  that  a  deed 
is  delivered  at  its  date.'' 

We  therefore  conclude  that  this  deed  was  delivered  before  the 
commencement  of  this  action,  which  could,  therefore,  be  main- 
tained by  plaintiff.     The  evidence  shows  that  the  defendants 
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have  made  valuable  and  lasting  improvements  upon  the  land 
in  controversy,  amounting  to  $400,  which  sh<j;uld  be  paid  to 
the  defendants,  unless  they  pay  to  the  plaintiff  the  value  of  the 
land  exclusive  of  such  improvements  (Section  5786,  Revised 
Statutes). 

Judgment  will  be  reversed  upon  the  ground  that  it  is  not 
sustained  by  sufficient  evidence,  and  cause  remanded  for  a  new 
trial. 

L.  H.  PummiU,  for  plaintiff  in  error. 

W.  Austin  Ooodman,  contra. 


INJURY  FROM  SL4PP1NG  ON  AN  ICY  SIDEWALK. 

[Circuit  Court  of  Summit  County.] 

Matthew  Barry  v.  The  City  op  Akron. 

Decided,  September  30,  1905. 

Municipal  Corporations — Liability  of,  for  Injury — Due  to  Ice  on  Side- 
walk— Charge  of  Court — Negligence. 

1.  In  an  action  against  a  municipality  for  damages  on  account  of  in- 

juries due  to  a  fall  upon  a  sidewalk  in  consequence  of  an  accumu- 
lation of  snow  and  ice  tiiereon,  the  question  whether  the  munic- 
ipality was  negligent  in  not  removing  the  snow  and  ice  is  one  for 
the  jury.    Russell  v.  Toledo,  19  C.  C,  418,  followed. 

2.  Where  the  testimony  goes  to  show  that  a  plaintiff  was  injured  by  a 

fall  in  the  night  time  upon  a  sidewalk  on  which  ice  had  accumu- 
lated, and  that  the  condition  was  peculiar  to  this  place  in  the 
sidewalk  and  not  general  throughout  the  city,  and  that  the  city, 
through  its  officers,  had  knowledge  of  the  condition  of  the  walk 
while  he  was  ignorant  of  its  'condition,  a  case  is  presented  for 
the  jury. 

Marvin,  J.;  Winch,  J.,  and  Henry,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

Barry  was  walking  along  on  the  sidewalk  on  the  south  side 
of  Mill  street,  in  the  city  of  Akron,  on  the  evening  of  Decem- 
ber 18th,  1902,  about  nine  o'clock.  The  sidewalk  on  which 
he  was  passing  was  somewhat  icy.  He  slipped  and  fell,  receiv- 
ing an  injury.    He  sued  the  city.    On  the  trial  he  gave  evidence 
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tending  to  show  that  by  reason  of  the  icy  condition  of  the  side- 
walk it  was  dangerous  to  walk  upon;  that  the  place  of  injury- 
was  upon  a  much  traveled  and  frequented  street  of  the  city; 
that  this  condition  was  peculiar  to  this  particular  part  of  the 
sidewalk  and  was  not  general  throughout  the  city;  that  the 
city,  through  its  officers,  had  knowledge  of  such  condition  and 
that  Barry  was  without  such  knowledge  or  notice,  and  that 
such  condition  of  the  walk  was  the  proximate  cause  of  the  injury, 
injury. 

Evidence  was  introduced  tending  to  establish  each  one  of 
these  propositions.  As  to  the  condition  of  the  walk  at  the 
place  of  the  injury,  and  as  to  the  want  of  knowledge  on  the 
part  of  Barry,  including  the  fact  of  its  being  too  dark  for  him  to 
see  at  the  time,  we  have  his  own  testimony;  also  as  to  th2 
fact  that  this  was  peculiar  at  this  particular  part  of  the  walk 
and  not  general  throughout  the  city.  We  have  his  testimony, 
strengthened  by  that  of  Professor  Egbert,  as  to  the  weather 
conditions  in  the  city  at  the  time.  As  to  knowledge  on  the 
part  of  the  city  through  its  officers  we  have  the  loca- 
tion of  the  offices  of  the  city  on  the  same  street  and  near  to 
the  place  of  the  accident,  and  the  fact  that  the  officers  passed 
along  this  walk  very  frequently,  probably  several  times  each 
day.  This  is  shown  by  the  testimony  of  Mr.  Payne,  the  city 
engineer. 

It  would  seem  from  the  evidence  introduced  that  Barry  was, 
without  question,  entitled  to  have  his  cause  go  to  the  jury  unless 
as  a  matter  of  law  the  city  could  not  be  held  responsible  for 
the  condition  of  the  walk.  At  the  close  of  the  evidence  intro- 
duced on  the  part  of  the  plaintiff  below,  the  court  directed  v. 
verdict  for  the  defendant,  and  it  is  that  order  which  is  com- 
plained of  in  this  proceeding. 

It  is  provided  by  Section  1536-131  as  follows: 

**In  all  municipal  corporations  council  shall  have  the  care, 
supervision  and  control  of-  public  highways,  streets,  avenues, 
alleys,  sidewalks,  public  grounds,  bridges,  aqueducts  and  via- 
ducts within  the  corporation,  and  shall  cause  the  same  to  be 
kept  open  and  in  repair  and  free  from  nuisance." 
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Whether  under  this  section  the  city  may  under  any  circum- 
stances be  held  liable  for  injuries  caused  by  the  accumulation 
of  snow  and  ice  upon  the  walk  has  been  the  subject  of  much 
discussion  and  consideration  in  Ohio.  It  is  claimed  that  our 
Supreme  Court  has  substantially  held  that  it  can  not.  A  recent 
case,  The  Village  of  Leipsic  v.  Gerdeman,  68  0.  S.,  1,  is  one 
in  which  the  court  held  the  village  was  not  liable,  but  it  held 
so  because  of  the  facts  in  that  case.  Ice  came  on'  in  the  night, 
the  party  injured  was  injured  at  eight  o'clock  in  the  morn- 
ing, in  broad  daylight,  and  the  court  held  that  under  those 
circumstances  the  city  could  not  be  made  liable;  but  Judge 
Crew,  in  his  opinion,  at  page  6  says,  in  speaking  of  the  charge 
as  to  the  liability  of  the  village,  the  charge  being  that  if  by 
reason  of  the  negligence  of  the  authorities  of  the  village  this 
icy  condition  was  such  as  to  make  it  dangerous  to  go  upon  the 
walk,  and  that  knowledge  was  brought  home  to  the  municipal 
authorities  and  not  known  to  the  plaintiff,  etc.,  the  village 
would  be  negligent  and  might  be  held  liable — 

**  While  in  a  proper  case  such  instruction  would  perhaps  be 
unobjectionable,  or  at  least  free  from  error,  in  the  light  of  the 
established  facts  in  this  case  such  instruction  was,  we  think, 
unauthorized,  misleading  and  erroneous. 


»> 


In  RusscU  V.  Toledo,  19  C.  C,  418,  it  is  held  that  in  an  action 
against  a  city  for  damages  for  injuries  sustained  by  a  fall  on 
the  sidewalk  in  consequence  of  the  accumulation  of  snow  and 
ice  thereon,  the  question  whether  the  city  was  negligent  in 
not  removing  the  snow  and  ice  from  the  sidewalk  is  one  of 
fact  to  be  determined  by  the  jury.  In  an  elaborate  opinion 
in  this  case  Judge  King  discusses  the  decisions  in  Ohio  bear- 
ing on  the  question,  and  reaches  the  conclusion  already  stated. 

In  Schaeflcr  v.  Sandusky,  33  0.  S.,  246,  it  is  held  only  that 
contributory  negligence  on  the  part  of  the  injured  party  bars 
a  recovery,  and  Judge  Day,  in  the  outset  of  the  opinion,  on  page 
248,  takes  occasion  to  say  that  the  question  of  whether  the 
city  can  be  held  in  any  case,  etc.,  is  not  decided. 

In  Village  of  Conneaut  v.  Naef,  54  0.  S.,  529,  nothing  further 
is  decided  that  that  contributory  negligence  on  the  part  of  the 
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party   injured  bars  a  recovery,   though   Judge   Shauek   closes 
the  opinion  by  saying — 

**  Whether  the  village  was  guilty  of  actionable  negligence  may 
well  be  doubted  in  view  of  Chase  v.  Cleveland,  44  0.  S.,  505." 

This  last  case  was  submitted  upon  a  demurrer  to  the  petition. 
The  petition  set  out  that  the  sidewalk  on  Wood  street  in  Cleve- 
land was  icy  and  dangerous  to  walk  upon,  and  that  the  city 
should  have  had  knowledge,  and  that  the  plaintiff  was  injured 
without  any  fault  on  his  part.  Judge  Spear  in  that  case  says 
at  the  conclusion  of  his  opinion,  that  whether  or  not  the  munici- 
pality might  be  liable  because  of  the  icy  condition  of  the  side- 
walk is  not  there  decided. 

In  the  case  of  Hausman  v.  City  of  Madis<yn,  a  decision  of  the 
Supreme  Court  of  Wisconsin,  21  L.  R.  A.,  263,  is  a  note,  on  page 
268,  referring  to  a  large  number,  and  quoting  from  a  large  num- 
ber of  cases  in  which  there  are  conflicting  decisions,  some  courts 
holding  that  a  municipality  may  be  liable  under  certain  condi- 
tions for  an  icy  condition  of  the  sidewalk,  others  holding  to  the 
contrary;  but  we  think  that  the  better  reason  and  the  weight 
of  the  authority  is  that  in  a  proper  case  the  city  may  be  held 
liable  for  injuries  resulting  solely  from  the  icy  condition  of 
the  sidewalk,  when  that  icy  condition  is  at  a  particular  place  and 
different  from  the  sidewalks  in  other  parts  of  the  city.  We  think 
that  the  reasoning  of  Judge  King  in  the  case  in  the  circuit  court, 
to  which  attention  has  already  been  called  (19  C.  C,  418)  is, 
in  the  main  sound.  Judge  King  states  a  rule  of  pleading  there 
to  which  we  could  not  subscribe,  and  gives  that  as  one  of  the  rea- 
sons why  the  court  held  as  they  did  in  the  case  in  Cleveland — 
the  Wood  street  case;  but  the  reasoning,  aside  from  that,  we 
think,  is  sound. 

Our  Supreme  Court  has  not,  so  far  as  we  have  found,  in  any 
case,  held  that  a  municipality  may  not  be  liable,  and  the  last 
utterance  to  which  our  attention  has  been  called  is  what  is  stated 
by  Judge  Crew,  which  has  already  been  quoted. 

We  are  of  the  opinion,  therefore,  that  it  was  error  to  direct 
the  jury  to  return  a  verdict  for  the  defendant,  but  that  the  case 
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should  have  been  submitted  to  the  jury  under  proper  instruc- 
tions. 

Judgment  is  reversed  and  the  case  remanded  to  the  court  of 
common  pleas. 

E.  F.  Voris,  for  plaintiff  in  error. 

C.  F.  Beery,  for  defendant  in  error. 


FRAUD  DISTINGUISHED  FROM  FALSE  WARRANTY. 

[Circuit  Court  of  Fairfield  County.] 

John  Allen  v.  Charles  Hass. 

Decided,  September  23,  1904. 

Contract — Of   Sale  <md  Purchase — Fraud — False   Warranty — Form   of 
Action  Covering  Each — Charge  of  Court. 

Where  a  vendor's  warranty  was  both  false  and  fraudulent,  an  action  will 
lie  for  rescission  of  the  contract  of  sale  and  recovery  of  the  pur- 
chase price;  but  if  the  warranty  proves  false,  but  was  not  fraudu- 
lently made,  the  remedy  of  the  vendee  is  in  a  suit  for  damages  on 
account  of  the  breach. 

Donahue,  J. ;  Voorhees,  J.,  and  McCarty,  J.,  concur. 

•  Error  to  .the  Fairfield  Common  Pleas  Court. 
In  this  ease  the  trial  court  made  a  mistake  in  his  charj^e  to  the 
jury,  and  one  which  it  is  very  evident  that  the  court  did  not 
intend  to  make  at  the  time  of  the  charge.  The  court's  opinion 
of  the  law  w^as  verj'  proper  under  that  issue,  and  he  was  en- 
deavoring to  give  to  the  jury  a  clear  idea  of  the  two  remedies 
that  the  plaintiff  might  have  in  this  case,  but  in  some  unfortu- 
nate way  he  omitted  to  state  that  the  warranty  must  be  fraudu- 
lent as  well  as  false  before  the  full  purchase  price  can  be  re- 
covered in  an  action  to  rescind.  We  think  there  is  no  question 
in  Ohio  upon  this  heretofore  disputed  point  that  if  a  contract  be 
procured  by  fraud,  the  buyer  may  rescind  the  contract  and 
recover  the  purchase  price,  but  for  a  mere  false  warranty,  that 
is,  a  mere  breath  of  the  contract  of  warranty,  he  must  sue  for 
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damages.  One  is  an  action  to  rescind  and  recover  the  purchase 
price.  The  other  is  an  action  for  damagies  for  breach  of  the 
warranty.  It  is  true  that  those  damages  may  be  equaled  by  the 
amount  of  the  purchase  price.  But  the  evidence  here  does  not 
sustain  such  a  verdict.  If  such  a  verdict  were  returned  after 
a  proper  charge  on  the  subject  of  fraud,  we  would  feel  obliged 
to  reverse  it  as  being  against  the  weight  of  the  evidence. 

It  does  clearly  appear  to  us  that,  because  of  the  unfortunate 
fact  that  those  two  or  three  words  were  left  out  of  the  charge, 
the  jury  did  take  it  as  their  right  to  return  a  verdict  for  the 
whole  purchase  price  and  rescind  the  contract.  We  are  compelled 
to  reverse  the  case  for  failure  of  the  court  to  state  to  the  jury 
that  before  there  could  be  a  rescission  of  the  contract  and  re- 
covery of  the  full  purchase  price,  the  jury  must  first  find  that 
the  warranty  is  fraudulent  as  well  as  false. 

If  the  evidence  supported  the  verdict,  we  would  not  disturb 
it.  The  verdict  is  contrary  to  the  law  as  we  view  it.  When  a 
thing  is  warranted  fit  for  a  special  purpose,  fraud  is  not  neces- 
sary to  a  rescission  of  the  contract.  This  action  does  not  belong 
to  that  class  of  cases.  This  horse  was  warranted  not  to  go  lame. 
He  was  fit  for  the  purpose  for  which  he  was  sold  at  the  time 
of  the  purchase  and  for  five  or  six  months  afterwards.  There- 
fore this  case  is  not  within  the  line  of  cases  cited  in  CiiUen 
V.  Bimm,  37  Ohio  St.,  236.  An  exception  to  the  charge  .of  the 
court  would  not  be  necessary  as  we  hold  the  verdict' is  contrary 
to  the  law  and  the  evidence. 

L,  G,  Silbaugh,  for  plaintiff  in  error. 

C.  W.  McCleery,  for  defendant  in  error. 
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PAROL  EVIDENCE  IN  EXPLANATION  OF  INCOMPLETE 

WRITTEN  CONTRACT. 

[Circuit  Court  of  Lorain  County.] 

Peter  Kneipper  v.  Anton  Richards  et  al. 

Decided,  April  29,  1904. 

Contract — In  Wilting  hut  Incomplete — Parol  Evidence  in  Explanation 
of — Measure  of  Damages — Verdict — Court  Should  Direct  for  Fail- 
ure of  Proof,  When. 

1.  Where  a  petition  in  an  action  tor  breach  of  contract  does  not  allege 

a  complete  written  agreement  as  the  basis  of  the  action,  but  an 
ambiguous  memorandum  agreement  is  attached  to  the  petition,  it 
is  error  to  excude  evidence  that  the  parties  did  agree  upon  a  con- 
tract which  was  fully  understood  between  them,  and  that  the 
plaintiH  was  ready  and  willing  to  perform  his  part,  but  was  not 
permitted  to  do  so. 

2.  A  plaintiff  does  not  lose  his  right  to  damages  by  reason  of  failure 

to  offer  evidence  as  to  the  los^  he  has  sustained,  where  by  a  ruling 
of  the  court  he  has  been  deprived  of  the  testimony  necessary  to 
make  out  his  case;  and  a  court  is  not  authorized  under  such  cir- 
cumstances to  direct  a  verdict  for  the  defendant. 

HiVLE  (orally) ;  Marvin,  J.,  and  Winch,  J.,  concur. 

Error  to  Lorain  Common  Pleas  Court. 

In  the  case  of  Peter  Kneipper  against  Anton  Richards  and 
Mary  Richards,  proceedings  in  error  are  prosecuted  in  this  court 
to  reverse  the  judgment  of  the  court  of  common  pleas.  The 
plaintiff  in  error  was  plaintiff  below.  The  action  was  commenced 
before  a  justice  of  the  peace,  and  an  appeal  taken  from  the  judg- 
ment of  the  justice  to  the  court  of  common  pleas. 

The  plaintiff  in  his  petition  states  his  cause  of  action  thus: 

*'For  his  cause  of  action  against  said  defendants,  plaintiff 
states  that  on  or  about  March  21,  1901,  the  said  defendants, 
who  were  and  still  are  husband  and  wife  and  residing  in  said 
Avon  township,  duly  ent-ered  into  a  certain  contract  with  plaint- 
iff, whereby  he  was  hired  and  employed  for  the  sum  of  $85  to 
perform  a  particular  job  of  work  and  labor  in  constructing  a 
certain  alteration  'upon  the  premises  of  said  defendant,  Mar}'' 
Richards,  located  in  said  township.    Said  contract  provided  that 
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within  ninety  days  from  the  date  thereof,  said  plaintiff  was  to 
raise  the  house  on  said  premises  two  feet,  and  to  construct  and 
build  a  cellar  thereunder  twelve  feet  wide,  fourteen  feet  long 
and  six  feet  deep;  for  which  work  said  defendants  agreed  and 
promised  to  pay  plaintiff  the  sum  of  $85.  In  consideration 
whereof  said  plaintiff  promised  and  agreed  to  do  said  work  and 
to  complete  the  same  within  said  ninety  days.  A  true  copy 
of  a  memorandum  of  said  contract,  signed  by  said  Anton 
Richards  and  Peter  Kneipper,  is  attached  to  this  petition,  and 
filed  herewith,  and  marked  Exhibit  **A.'' 

The  petition  then  alleges  that  Mr.  Kneipper,  the  plaintiff, 
was  prevented  from  performing  his  contract ;  that  he  was  notified 
by  the  defendants  that  they  had  employed  another  to  raise  the 
house,  and  he  would  not  be  permitted  to  do  the  work.  He  alleges 
that  by  that  breach  of  the  contract  on  the  part  of  the  defendants 
he  was  injured  in  he  sum  of  $85,  for  which  he  asks  a  judgment. 

Separate  answers  were  interposed  by  the  defendants.  Anton 
Richards'  answer  is:  First,  a  general  denial;  second,  that  he 
was  induced  by  certain  fraudulent  representations  made  on  the 
part  of  Kneipper  to  enter  into  this  contract.  Those  relate  to  the 
fact  that  a  contract  had  been  made  with  a  man  by  the  name  of 
Reid  to  do  this  work,  and  Kneipper  represented  to  him  that  Reid 
was  unskilled  in  that  kind  of  work  and  could  not  do  it,  and 
certain  other  falsehoods  stated  to  him  by  Kneipper,  and  among 
other  things,  as  a  third  defense,  he  says,  that  he  is  in  the  habit 
of  becoming  intoxicated,  which  was  known  by  Kneipper,  and 
that  Kneipper  got  him  into  a  saloon ;  got  him  drunk  and  induced 
him  to  sign  this  contract  while  he  was  irresponsible. 

The  answer  of  Mary  Richards  is  a  general  denial,  with  the 
further  statement  that  she  owned  the  property,  as  it  is  conceded 
she  did,  and  had  entered  into  a  contract  with  a  man  by  the 
name  of  Reid  to  do  the  work  upon  the  house  prior  to  the  time 
that  Anton  entered  into  this  contract  with  Kneipper,  and  that 
all  that  Anton  did  in  the  matter,  if  he  did  anything,  was  upon 
his  own  responsibility  and  without  any  authority  from  her,  she 
having  provided  for  the  work  prior  to  that  time. 

There  is  a  reply  to  this  new  matter  in  the  answer,  and  the 
case  came  on  for  trial  before  the  court  of  common  pleas.  The 
plaintiff  introduced  what  evidence  he  was  permitted  to  introduce, 
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and  at  the  close  of  his  testimony,  on  motion,  a  verdict  was 
directed  for  the  def endantrf  and  against  the  plaintiff.  A  motion 
for  a  new  trial  was  made  and  overruled.  The  questions  made 
here  grow  out  of  the  rulings  of  the  court  made  upon  the  intro- 
duction of  testimony,  either  in  e^dcluding  or  admitting  testi- 
mony, mainly  in  excluding  testimony,  and  also  in  granting  the 
motion  directing  a  verdict  for  the  defendants,  and  in  overruling 
the  motion  for  a  new  trial. 

It  will  be  noted  that  the  action  19  against  Anton  Richards  and 
Mary  Richards,  who  are  husband  and  wife;  that  Mrs.  Richards 
was  the  owner  of  the  premises  upon  which  this  work  was  to 
be  done.  Anton  was  called  in  his  own  behalf  as  a  witness,  and 
after  stating  his  business  and  where  he  resided,  etc.,  he  stated 
that  on  March  21,  1901,  he  met  Kneipper  in  a  saloon  in  Avon, 
and  that  there  they  entered  into  a  contract.  After  giving  certain 
conversation  had  between  them,  a  memorandum  signed  at  that 
time  by  Anton  Richards  and  Peter  Kneipper  was  produced  and 
offered  in  evidence.  It  is  the  memorandum  referred  to  in  the 
petition,  and  attached  to  it.  That  memorandum  reads  as  fol- 
lows: 

**  Raise  house  two  feet.  Cellar  twelve  by  fourteen  under- 
pinning under  the  rest.  Stone,  lime  and  sand  furnished  by  A. 
Richards.  Window  and  door  frames  all  complete.  To  be  done 
ninety  days  after  date.    $85. 

**  Anton  Richards. 

** Peter  Kneipper." 

Then  follows  a  series  of  questions  to  which  objections  were 
made,  and  answers  excluded  and  exceptions  taken.  It  will 
be  noted  from  this  memorandum  that  it  does  not  purport  to 
be  a  contract  in  any  form  binding  Mrs.  Richards.  It  is  only 
signed  by  Anton  Richards  and  Peter  Kneipper.  It  will  be  fur- 
ther noted  that  this  memorandum  if  it  is  to  be  treated  as  a 
contract,  fails  to  state  an  entire  contract  between. anybody,  it 
clearly  is  ambiguous  and  incomplete.  By  the  petition  a  complete 
contract  is  alleged  between  the  parties,  but  it  is  not  alleged 
that  that  complete  contract  was  in  writing. 

**Q.  Now  Mr.  Kneipper,  I  see  that  does  not  state  what  house 
is  to  be  raised,  etc.,  what  is  to  be  done  with  that,  what  it  refers 
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to;  won't  you  tell  what  was  said  between  you  and  Richards  in 
that  conversation r*    (Objected  to  by»counsel  for  defendants.) 

Counsel  for  defendants  say:  **I  object  to  any  evidence  that 
would  in  any  way  change  th^t  contract.'* 

**By  the  Court.  Does  this  express  the  true  contract  between 
the  parties? 

*  *  By  Mr.  Leonard.  It  expresses  so  far  as  it  goes  the  true  con- 
tract between  the  parties,  but  it  has  left  out  a  good  deal.  It  is 
just  a  skeleton  of  the  contract,  and  the  trouble  is,  it  does  not 
go  on  and  show  definitely.  I  want  to  show  this,  that  the  plaint- 
iff agreed  to  raise  that  house  two  feet,  and  excavate  and  do  the 
stone  work  for  a  cellar  twelve  by  fourteen,  and  to  do  it  inside 
of  ninety  days ;  Richards  to  f  urrtish  the  stone,  lirae  and  sand  and 
the  window  frames,  and  that  Richards  agreed  to  pay  him  $85 
therefor.  That  is  what  I  desire  to  show,  and  if  that  contract 
shows  that,  it  is  all  we  need. ' ' 

Manifestly  the  contract  did  not  show  it.  Objection  sustaine«l 
by  the  court ;  counsel  for  plaintiff  then  and  there  excepted.  The 
court  did  not  permit  the  plaintiff  to  show  that  the  contract 
referred  to  a  certain  house  located  in  Avon,  occupied  by  these 
defendants. 

**Q.  Was  there  anything  said  between  you  and  Richards  at 
that  time  about  what  house  should  be  raised?"  (Objected  to 
by  counsel  for  defendants.) 

**Q.     Yes  or  no?    A.    Yes,  sir. 

**Q.  What  was  said  by  Richards  on  the  subject  of  what  house 
should  be  raised?  A.  What  he  was  living  in.*'  (Counsel  for 
defendants  objected  to  the  answer,  and  asked  to  have  the  answer 
excluded.) 

The  court  then  following  his  former  holding  said:  ** Answer 
excluded  by  the  court.'' 

Upon  what  ground  he  did  so  it  is  impossible  for  us  to  tell. 
We  think  it  was  most  clearly  competent. 

**Q.  Was  there  anything  said  on  the  subject  of  who  would 
raise  the  house?"     (Objected  to  by  counsel  for  defendants.) 

**Q.     Yes  or  no."     (Objection  sustained.) 

**Q.  Was  there  anything  said  on  the  subject  of  who  wouM 
raise  the  house,  yes  or  no?"  (That  is  repeated  and  objection 
again  sustained,  and  .exception  by  plaintiff.) 
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*'Q.  Was  there  anything:  said  on  the  subject  of  how  deep  the 
cellar  should  be,  yes  or  noT'  (Objected  to  by  counsel  for  defend- 
ants; objection  sustained.) 

**A.  Yes."  (Excepted  by  plaintiff;  answer  excluded  by  the 
court.) 

It  will  be  noticed  that  this  memorandum  says  a  cellar  twelve 
by  fourteen,  but  gives  nothing  as  to  the  depth  of  the  cellar, 
entirely  silent,  and  yet  the  court  excluded  that  evidence. 

**Q.  Was  there  anything  said  on  the  subject  of  who  should 
pay  the  $85,  yes  or  no  ? ' ' 

(Objected  to  by  counsel  for  defendants;  objection  sustained, 
exception  by  plaintiff.) 

At  the  bottom  of  this  contract  were  the  figures  **85*'  with  a 
dollar  sign;  that  is  all  the  reference  there  is  to  the  $85  in  the 
memorandum.  Yet  the  court  says,  if  that  means  anything,  you 
are  entitled  to  it,  and  if  it  don't  you  can  not  fix  it. 

**Q.  Was  anything  said  on  the  subject  of  who  the  $85  should 
be  paid  tof  (Objected  to  by  counsel  for  defendants;  objection 
sustained;  exception  by  plaintiff.) 

**Q.  Was  there  anything  said  on  the  subject  of  who  should 
put  in  the  underpinning  and  build  the  cellar  wall,  yes  or  no? 
Was  anything  said  on  the  subject?'^  (Objected  to  by  counsel  for 
defendants;  objection  sustained;  exception  by  plaintiff.) 

**Q.  Now,  1  will  ask  you,  Mr.  Kneipper,  whether  the  defend- 
ants, Mary  Richards  and  Anton  Richards,  lived  together  in  a 
house  down  there  in  Avon?    A.    Yes,  sir. 

"Q.  And  I  will  ask  you  whether  they  did  put  a  cellar  under 
that  house  in  the  spring  of  1901,  or  anv  part  of  it?  A.  Yes, 
sir." 

Then  evidence  was  offered  tending  to  show  the  agency  of 
Anton  Richards  for  Mary  Richards  in  making  the  contract. 
That  counsel  may  not  be  misled,  we  do  not  hold  the  evidence 
offered  was  the  best  evidence  that  could  have  been  offered  upon 
that  subject  or  that  it  was  in  all  respects  competent. 

Again,  counsel  sought  to  show  conversations  after  the  mak- 
ing of  this  contract  between  Kneipper  and  Anton,  and  also 
between  Kneipper  and  Mrs.  Richards,  whereby  they  repudiated 
the  contract  and  notified  .him  distinctly  that  he  would  not  be 
permitted  to  perform  the  contract.  He  was  asked,  if  after  the  con- 
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tract  was  made  he  had  a  conversation  with  Richards,  and  he 
said  he  did,  and  was  then  asked  what  that  conversation  was, 
an  objection  was  interposed,  and  the  objection  sustained  and 
exception  by  the  plaintiff.    Counsel  for  plaintiff  said : 

**I  will  offer  to  prove  by  the  witness,  that  at  the  time  of  the 
conversation  referred  to,  the  defendant,  Anton  Richards,  met 
the  plaintiff  and  told  him  that  one  Blazer  Reid  wanted  to  build 
the  cellar,  and  that  Blazer  Reid  was  claiming  he  had  a  con- 
tract to  build  it,  and  he  asked  the  plaintiff  to  let  him  off  upon 
the  contract.  The  plaintiff  told  him  that  he  could  not  afford 
to  do  SO;  that  he,  the  plaintiff,  had  thrown  up  several  jobs 
which  had  been  offered  him  in  the  meantime,  and  was  calculat- 
ing upon  building  the  cellar,  and  that  the  defendant,  Anton 
Richards,  thereupon  told  him  that  he  would  have  to  buy  off  and 
arrange  with  either  him  or  Reid.*' 

Then  he  was  asked  further  as  to  what  was  said  in  the  con- 
versation about  being  permitted  to  complete  his  contract,  to 
which  an  objection  was  interposed  and  sustained;  and  the  offer 
to  prove  was: 

**We  offer  to  prove  by  the  witness,  that  in  the  conversation 
referred  to,  the  defendant,  Anton  Richards,  told  the  plaintiff 
that  he  could  not  go  on  and  perform  the  contract  and  build 
the  cellar  and  put  in  the  underpinning;  that  they  had  hired 
Blazer  Reid  to  do  it  for  $20  less,  and  that  they  should  give  him 
the  job.'' 

We  do  not  understand  upon  what  ground  that  evidence  was 
excluded.  If  Kneipper  had  a  contract  to  do  this  work,  was 
ready  and  willing  to  do  it,  and  did  not  do  it  because  he  was 
notified  he  would  not  be  permitted  to  do  so,  that  testimony 
was  competent.  ' 

Again,  he  met  Mrs.  Richards,  and  he  was  asked  as  to  the 
conversation  he  had  with  her  upon  the  subject  of  being  allowed 
to  complete  that  contract,  to  which  an  objection  was  made  and 
an  exception  taken.     This  was  the  offer: 

**We  offer  to  prove  by  the  witness  that  at  the  time  referred 
to  Mrs.  Richards,  the  defendant,  said  to  the  plaintiff,  you  can 
not  go  on  and  complete  the  contract  for  building  the  cellar 
that  my  husband  made  with  you,  as  we  have  concluded  not  to 
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put  in  a  cellar  under  our  house.  Mr.  Richards  does  not  like  to 
live  in  French  Creek,  and  we  expect  to  go  away  and  not  live 
there,  and  so  we  will  not  have  the  cellar  dug.*' 

Then  there  was  a  repetition  of  questions  put  to  the  witness 
as  to  what  was  said  and  done  at  French  Creek  at  the  time  the 
contract  was  made,  and  a  more  complete  statement  made  of  the 
proof  that  was  expected  to  be  made  and  elicited  by  such  ques- 
tions. 

As  near  as  we  can  gather  from  the  remarks  and  the  objections 
made,  all  this  testimony  was  excluded  upon  the  theory  that  the 
evidence  tended  to  vary  the  written  contract,  a  memorandum  of 
which  was  attached  to  the  petition  and  offered  in  evidence.  That 
position  was  not  well  taken.  The  memorandum  offered  in  evi- 
dence did  not  purport  to  be  a  complete  contract;  it  made  no 
reference  to  the  $85,  when  it  was  to  be  paid,  or  how  it  was  to 
be  paid ;  nothing  said  about  the  depth  of  the  cellar.  It  is  entirely 
incomplete.  It  does  not  purport  to  be  a  contract  binding  Mrs. 
Richards;  and  if  it  be  true,  that  before  that  memorandum  was 
made  these  parties  did  enter  into  a  contract  or  come  to  an 
agreement  as  specified  in  the  petition,  agreeing  fully  upon  the 
tepms  of  the  contract,  the  size  of  the  cellar,  and  depth,  amount 
to  be  paid  and  when  to  be  paid  and  all  of  the  terms  of  the 
contract,  and  then  made  this  memorandum  that  was  signed  only 
by  Kneipper  and  Anton,  then  we  think  the  contract  was  so 
incomplete  and  so  ambiguous  that  the  plaintiff  should  have  been 
permitted  to  show  that  the  real  contract  was  as  he  had  alleged 
it  to  be,  if  he  could.  It  was  clearly  error  in  excluding  that 
evidence. 

Again,  it  is  said  the  court  erred  in  excluding  evidence  offered 
as  to  the  damages  sustained,  and  the  particular  question  upon 
that  subject  is  this : 

*  *  Q.  If  you  had  been  allowed  to  go  on  and  perform  this  con- 
tract, how  much  would  you  have  made  that  you  otherwise  were 
not  able  to  makef 

That  question  is  clearly  incompetent ;  the  court  ruled  rightly  in 
excluding  it.  The  measure  of  damages  there  suggested  is  not 
the  true  measure  of  damages.  But  as  this  case  has  not  reached 
that  point  it  seems  any  discussion  of  what  the  true  measure 
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of  damages  would  be,  would  be  outside  of  the  case  that  is  made. 

I  should  say  the  contract  price  would  fix  the  benefits  the 
plaintiff  was  to  get  out  of  it,  from  which  should  be  deducted 
the  cost  of  completing  the  work  he  agreed  to  do — the  reasonable 
cost.  But  nothing  is  said  here  that  shall  bind  the  trial  court 
on  another  trial  of  the  case  as  to  the  measure  of  damages. 

Other  evidence  was  introduced  on  the  part  of  the  plaintiff, 
and  at  the  close  of  plaintiff's  case  there  is  this  entry: 

**  Whereupon  the  defendant  moved  the  court  to  direct  a  ver- 
dict in  favor  of  the  defendants,  on  the  ground  that  there  was  no 
evidence  tending  to  sustain  the  claim  of  the  plaintiff.  Which 
motion  the  court  sustained,  and  directed  the  jury  to  return 
a  verdict  in  favor  of  the  defendants,  to  which  the  plaintiff  then 
and  there  excepted.  Whereupon  the  jury  retired,  etc.,  and 
returned  a  verdict.'* 


The  decision  of  the  court  of  common  pleas  is  with  the  files, 
which  we  have  examined.  It  seems  to  have  been  based  upon  the 
theory  that  the  action  was  upon  the  written  contract  only,  and, 
therefore,  the  evidence  that  was  excluded  was  incompetent, 
because  it  tended  to  vary  that  written  contract.  But  the  court 
finally  held  that  the  written  memorandum  constituted  no  con- 
tract, and  therefore  the  plaintiff  had  made  no  case. 

The  trial  of  this  case  resulted  in  exactly  this  situation — 
excluding  the  evidence  offered  because  it  tended  to  vary  the 
written  memorandum,  and  then  holding  that  the  plaintiff  had 
no  case  because  there  was  no  evidence  tending  to  establish  his 
claim.    Clearly  this  is  illogical  and  not  right. 

The  action  by  the  petition  is  not  based  upon  a  written  contract ; 
it  does  not  so  specify ;  it  does  not  allege  a  contract  complete  in  its 
form.  There  was  a  memorandum  incomplete,  made  and  signed 
by  the  party  upon  one  side  and  one  of  the  parties  upon  the 
other,  and  we  think  it  was  left  open  to  establish  fully  what  that 
contract  was,  and  that  the  evidence  offered  should  not  have 
been  excluded  upon  the  ground  it  tended  to  vary  a  written 
memorandum,  which  was  finally  held  not  to  be  a  contract. 

The  judgment  of  the  court  of  common  pleas  must  be  reversed 
and  the  cause  remanded  for  a  new  trial.  The  grounds  of  reversal 
may  be  the  exclusion  of  the  testimony  offered  to  which  I  have 
referred. 
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Now  again,  it  is  stated  that  there  was  no  legitimate  evidence 
of  any  damages  sustained  by  the  plaintiff,  and,  therefore,  the 
court  was  right  in  directing  a  verdict. 

Under  the  situation  of  this  trial  we  do  not  think  that  should 
prevail.  The  plaintiff  had  been  deprived  of  testimony  to  which 
he  was  entitled,  and  without  which  he  could  not  make  a  case, 
and  hence  he  should  not  be  held  to  have  lost  all  his  rights  by 
not  offering  evidence  in  support  of  damages  upon  the  case 
he  had  been  deprived  of  making.  So  that  we  do  not  think  the 
court  would  be  justified  in  directing  a  verdict  solely  upon  the 
ground  that  no  legitimate  evidence  had  been  offered  of  the 
damages  sustained  by  the  plaintiff. 

Fritz  Rudin  and  Johnson  cfe  Leonard,  for  plaintiff  in  error. 

Thompson  &  Glitsch,  for  defendants  in  error. 


TESTIMONY  UNDER  THE  VALENTINE  ANTI-TRUST  LAW. 

[Circuit  Court  of  Hamilton  County.] 

Salmon  P.  Jones,  Sheriff  of  Hamilton  County,  Ohio,  and 

Emil  Zorn  v.  Cora  Dow  Goode.* 

Decided,  March  17,  1906. 

Valentine  Anti-trust  Law — Action  to  Enjoin  Combination — Plaintiff 
Summoned  for  Examination  under  Section  5243 — Spirit  of  the 
Valentine  Act — Disclosure  of  Business — Trade  Secrets — Relevancy 
of  Questions — Discovery  of  Evidence  in  Possession  of  Adversary — 
Damages — Habeas  Corpus — Privileged  Matter, 

1.  In  an  action  to  enjoin  an  illegal  combination  under  the  Valentine 

Anti-trust  Law  and  for  damages  resulting  from  such  combination, 
the  plaintiff  when  called  under  Section  5243  for  examination  before 
a  notary  is  not  at  liberty,  on  the  ground  that  it  is  a  trade  secret 
and  therefore  privileged,  to  refuse  to  disclose  the  names  of  dealers 
from  whom  he  has  succeeded  in  obtaining  a  partial  supply  of  the 
goods  the  combination  had  refused  to  furnish  him. 

2.  But  such  questions  being  irrelevant  in  an  examination  under  Section 

5243,  the  refusal  of  the  witness  to  answer  them  must  be  sustained, 
and  application  for  release  from  custody  on  habeas  corpus  was 
properly  granted. 


♦Affirming,  In  re  Cora  Dow  Goode,  3  O.  L.  R..  401. 
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JelkE;  p.  J. ;  Swing,  J.,  and  Gipfen,  J.,  concur. 

TKis  cause  comes  into  this  court  from  the  judgment  of  the 
court  of  common  pleas  directing  Salmon  P.  Jones,  Sheriff  of 
Hamilton  County,  Ohio,  to  release  and  discharge  from  custody 
the  defendant  in  error,  Cora  Dow  Goode.  The  defendant  in 
error  being  the  owner  of  several  drug  stores  in  the  city  of 
Cincinnati,  brought  suit  in  the  court  of  common  pleas  under 
the  Valentine  Anti-Trust  Law  (93  O.  L.,  143),  charging  that  Emil 
Zorn  and  the  Peruna  Drug  Manufacturing  Company  et  al  had 
combined  to  prevent  her  from  securing  certain  patent  proprie- 
tary medicines,  particularly  one  known  as  Peruna.  She  alleged 
that  she  was  injured  by  these  acts  in  the  sum  of  fifty  thousand 
dollars,  for  which  she  prays  judgment,  and  that  the  defendants 
be  enjoined  from  further  maintaining  such  alleged  illegal  com- 
bination. 

Counsel  for  defendants  in  said  action  had  the  said  Cora  Dow 
Goode  summoned  before  a  notary  for  examination  and  cross- 
examination.  At  such  examination  the  said  Cora  Dow  Goode 
testified  that  she  had  been  prevented  from  buying  Peruna, 
because  of  the  contract  plan  used  in  selling  its  goods  by  the 
Peruna  Drug  Manufacturing  Company. 

**0n  further  examination  it  was  admitted  by  the  witness 
that  she  had  Peruna  and  that  she  had  been  buying  it,  and  she 
also  stated  where  she  had  bought  a  part  of  it.  Thereupon  coun- 
sel for  Emil  Zorn  asked  the  following  questions: 

**  Question.  Is  that  all  you  have  bought  between  the  first 
day  of  January  and  the  time  of  bringing  this  suit? 

**  Answer.     No. 

** Question.     Will  you  state  where  else  you  have  bought  it! 

**  Answer.     I  don^t  care  to. 

**The  question  was  objected  to  by  counsel  for  Cora  Dow  Groode 
on  the  ground  that  it  was  irrelevant  and  an  unwarranted  in- 
quiry into  plaintiff's  private  business. 

**  Counsel  for  Emil  Zorn  then  asked  the  witness  other  ques- 
tions and  finally  repeated  the  foregoing  question  in  the  follow- 
ing manner: 

**  Question.  Will  you  state  where  else  you  have  bought  Peru- 
na, besides  from  John  D.  Park  Sons  Co.,  since  the  first  day 
of  January. 

**  Question  was  objected  to  as  irrelevant  and  witness  said,  *I 
decline  to  answer  as  to  giving  the  names  of  persons — a  trade 
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secret.'     Whereupon,  counsel  for  Emil  Zorn  made  the  follow- 
ing statement. 

*  *  I  shall  now  ask  the  notary  tO|  order  the  witness  to  answer. 
The  witness,  who  is  plaintiff  in  this  suit,  alleges  in  her  petition 
to  have  been  damaged  to  the  amount  of  $50,000  by  this  defend- 
ant in  combination  with  others,  by  reason,  among  other  causes, 
of  being  prevented  from  buying  or  obtaining  goods.  The  wit- 
ness in  her  examination  says  that  this  has  been  partly  due  to 
certain  contracts  which  the  Peruna  Company  as  a  party  to  the 
alleged  combination  requires  wholesale  and  retail  dealers  to 
enter  into,  on  account  of  which  she  has  been  unable  to  obtain 
Peruna.  We  expect  to  prove  that  she  did  buy  Peruna  from  deal- 
ers who  entered  into  this  contract,  after  it  went  into  effect,  at 
current  jobbers'  prices,  and  that  she  was  not  damaged  by  rea- 
son of  said  contract." 

Upon  the  witness'  refusal  to  answer  such  questions,  the  notary 
ordered  that  she  be  committed  to  jail,  and  in  this  proceeding 
below  and  application  for  writ  of  habeas  corpus,  the  common 
pleas  court  found  that  the  said  Cora  Dow  Goode  had  a  right  to 
refuse  to  answer  such  questions  and  directed  the  sheriff  to  dis- 
charge her  from  custody. 

There  are  two  objections  urged  to  this  testimony.  First, 
that  to  disclose  the  names  of  the  persons  from  whom  Cora  Dow 
Goode  obtained  Peruna  would  be  a  disclosure  of  business  or 
trade  §ecrets,  and  would  injure  her  in  her  business  and  drag 
the  parties  so  named  into  difficulty  and  litigation  possibly  with 
the  Peruna  Drug  Manufacturing  Company,  and  would  furnish 
such  company  opportunity  of  placing  said  persons  on  a  so- 
called  black  list,  thereby  making  it  thereafter  impossible  for 
them  to  buy  any  more  Peruna,  or  any  of  the  proprietary  articles 
in  the  interest  of  which  said  alleged  illegal  combination  was 
formed.  Second.  That  the  questions  asked  were  irrelevant  in 
an  examination  provided  for  by  Section  5243,  Revised  Statutes. 

On  the  first  ground,  we  are  of  opinion  that  the  names  of  these 
parties  from  whom  the  said  Cora  Dow  Goode  secured  Peruna 
are  not  privileged  matter  in  the  nature  of  trade  or  business 
secrets.  Indeed,  it  may  be  a  matter  to  which  at  the  trial  she 
may  be  compelled  to  respond.  It  is  not  like  an  inquiry  into  the 
constituents  or  ingredients  of  manufactured  articles  nor  is  it 
entirely  like  an  impertinent  inquiry  by  a  competitor  as  to  the 
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names  of  persons  to  whom  one  is  selling  goods  or  with  whom 
one  is  doing  business. 

It  is  true  that  a  disclosure  of  these  names  would  lend  to  the 
defendants  in  the  original  action  the  information  and  oppor- 
Act  is  intended  to  counteract  and  prevent,  and  it  may  be  that 
to  carry  out  the  spirit  and  intent  of  this  legislative  enactment, 
the  said  Cora  Dow  Goode  would  be  justified  in  refusing  to 
divulge  this  information,  but  this  can  only  be  by  the  policy  of 
the  law  adopted  and  declared  by  the  Supreme  Court  in  further- 
ance of  the  spirit  and  intention  of  this  anti-trust  act.  This  the 
Supreme  Court  has  not  yet  done;  as  it  is  not  necessary  to  a 
decision  of  this  case,  we  do  not  feel  impelled  to  express  an  opin- 
ion on  this  point. 

When  it  comes  to  the  question  of  relevancy,  the  matter  of 
general  relevancy  is  not  here  under  consideration,  but  it  is  a 
matter  of  relevancy  in  the  examination  conducted  by  way  of 
deposition  in  advance  of  trial  under  the  provision  of  Section 
5243,  Revised  Statutes.  Such  provision  of  the  statute  is  enacted 
as  declaratory  of  the  old  principles  of  discovery  in  chancery, 
making  the  same  applicable  to  all  suits. 

The  Supreme  Court  in  Ex  Parte  Schoepf  recently  said: 

**2.  The  rule  in  chancery  as  to  compelling  the  production  of 
documents  for  the  purpose  of  evidence  and  inspection  was  and 
is  that  a  party  is  entitled  to  a  discovery  of  such  facts  or  docu- 
ments in  his  adversary's  possession  or  under  his  control,  as  are 
material  and  necessary  to  make  out  his  own  case;  but  that  this 
right  does  not  extend  to  a  discovery  of  the  manner  in  which 
the  adverse  party's  case  is  to  be  established,  nor  to  evidence 
which  relates  exclusively  to  the  adverse  party's  case.'* 

It  is  contended  that  inasmuch  as  the  said  Cora  Dow  Goode  has 
charged  that  by  reason  of  the  conduct  of  the  defendants  in  said 
action,  she  is  injured  in  the  sum  of  fifty  thousand  dollars,  that 
it  becomes  pertinent  and  relevant  on  the  measure  of  her  damage 
to  show  from  whom  she  procured  Peruna;  the  quantity  she 
either  actually  secured  or  failed  to  get,  and  the  price  that  she 
paid  for  the  same.  It  is  said  that  it  would  work  a  great  hard- 
ship to  the  defendants  if  they  are  deprived  of  this  information 
at  this  time,  and  would  expose  and  put  them  entirely  in  the 
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hands  of  Cora  Dow  Goode  in  the  matter  of  proving  her  damage. 
It  is  said  in  Wigmore  on  Evidence,  Vol.  3,  paragraph  1856 : 

**In  chancery  practice,  a  party  to  a  suit  at  law  has  always 
been  entitled,  by  a  bill  of  discovery,  to  ascertain  before  trial 
the  tenor  of  his  opponent's  knowledge  and  belief  upon  all  the 
facts  in  issue;  in  other  words,  to  obtain  disclosure  of  his  testi- 
mony before  trial.  The  soundness  of  this  policy  rests  upon 
reasons  already  examined  {ante,  Section  1847,  par.  2).  But  the 
tenor  of  this  discovery  was  strictly  limited  to  the  opponent's 
own  testimony,  that  is,  his  own  admissions  resting  on  his  knowl- 
edge and  belief.  It  is  true  that  the  bill  required  from  the  op- 
ponent an  answer  under  oath  stating  all  that  he  claimed  in 
opposition;  but  to  this  extent  what  was  obtained  was  no  more 
than  a  sworn  pleading,  stating  such  material  facts  as  would  be 
alleged  in  any  pleading.  But  of  the  evidence  which  he  was  to 
bring  forth  in  support  of  those  facts — the  names  of  his  wit- 
nesses and  the  circumstances  to  which  they  would  testify — he 
was  required  to  betray  nothing  in  advance,  except  so  far  as  he 
himself  could  bear  testimony.  In  answering  as  a  witness  to 
facts,  it  was  no  excuse  for  him  that  his  testimony  would  in- 
cidentally reveal  his  witnesses'  names;  but  this  did  not  impugn 
the  general  principle  that  he  was  entitled  to  keep  to  himself 
all  evidential  data  except  his  own  testimony.     *     •     • 

**In  the  interpretation  of  these  statutes,  it  seems  to  be  gen- 
erally held  that  their  purpose  was  merely  to  extend  to  all  courts 
the  expedient  that  formerly  existed  in  chancery  alone  {anic^ 
Section  1846),  that,  therefore,  the  principle  is  not  changed,  and 
that  the  discovery  is  limited  to  the  extraction  of  the  party  ^s 
own  testimony  and  can  not  be  asked  merely  to  ascertain  his 
other  evidence  to  support  his  own  case  or  the  names  of  his  wit- 
nesses; so  that  the  common  law  in  this  respect  {supra,  par.  1) 
remains  unchanged  for  civil  cases. 

**1895,  Lindley,  L.  J.,  In  Re  Stradian,  1  Ch.,  439,  445:  (The 
applicant)  wants  to  see  how  her  opponent  hopes  to  prove  his 
case,  and  what  she  wants  to  see  is  the  evidence  he  has  procured 
to  prove  the  insanity  which  he  alleges  and  she  disputes.  In 
England  it  is  considered  contrary  to  the  interests  of  justice  to 
compel  a  litigant  to  disclose  to  his  opponent  before  the  trial 
the  evidence  to  be  adduced  against  him.  It  is  considered  that 
so  to  do  would  give  undue  advantages  for  cross-examination  and 
lead  to  endless  side-issues,  and  would  enable  witnesses  to  be 
tampered  with  and  give  unfair  advantage  to  the  unscrupulous. 
It  is  very  true  that  an  honest  and  fair-dealing  litigant,  on 
seeing  how  strong  a  case  his  opponent  had,  might  at  once  with- 
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draw  from  further  litigation.  But  our  rules  of  evidence  and 
of  discovery  are  not  based  upon  the  theory  that  it  is  advantage- 
ous to  let  each  side  know  what  the  other  can  prove,  but  rather 
the  reverse." 

It  makes  no  difference,  neither  does  it  affect  the  amount  of 
said  Cora  Dow  Goode 's  damage,  whether  she  procured  Peruna 
from  A,  B  or  C,  or  from  Smith,  Brown  or  Jones.  Under  the 
law  as  above  set  out,  the  defendants  are  entitled  to  know  from 
her  all  material  facts  upon  which  she  relies  to  establish  her 
damage,  but  these  facts  do  not  include  the  identity  of  the  per- 
sons from  whom  she  bought.  It  may  be  true  that  the  defend- 
ants should  have  an  opportunity  to  verify  or  impeach  the  ac- 
curacy of  her  statements  by  an  examination  of  these  undis- 
closed persons,  and  it  may  put  them  at  very  great  inconvenience 
to  go  to  trial  without  a  knowledge  of  their  identity;  but  the 
identity  of  these  persons .  is  not  part  of  the  said  Cora  Dow 
Goode 's  essential  claim  against  those  defendants.  We  are,  there- 
fore, of  opinion  that  at  this  time,  in  this  kind  of  an  examina- 
tion, under  Section  5243,  Revised  Statutes,  said  questions  are 
irrelevant  and  the  said  Cora  Dow  Goode  had  the  right  to  re- 
fuse to  answer  the  same,  and  the  court  below  did  right  in 
discharging  her  from  custody. 

Inasmuch  as  we  come  to  this  conclusion  upon  the  question  of 
relevancy,  which  is  sufficiently  presented  by  the  record  made 
before  the  magistrate,  it  is  not  necessary  and  we  do  not  pass 
upon  the  question  of  the  propriety  of  the  common  pleas  court 
hearing  further  evidence  after  the  commitment. 

The  judgment  will  be  affirmed. 

Frank  H.  Freericks  and  Rufus  B.  Smith,  for  plaintiff  in  error. 

Joseph  S.  Graydon  and  Smith  Hickcnlooper,  for  defendant  in 
error. 
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Opinion  on  RehEx\ring. 

After  our  former  decision  in  this  ease  counsel  asked  the  privi- 
lege of  presenting  to  us  another  reason  why  the  evidence  held 
by  us  to  be  irrelevant,  was  relevant  on  the  examination  before 
the  notary. 

It  is  contended  that  had  Cora  Dow  Goode  been  compelled 
to  answer  the  question  propounded  her  ans>\^er  might  have  dis- 
closed that  she  was  procuring  Peruna  from  the  very  parties 
who  she  charges  were  in  conspiracy  to  prevent  her  from  buying 
Peruna. 

We  adhere  to  our  former  opinion  for  the  following  reasons : 

The  way  has  not  been  paved  for  this  question.  The  said  Cora 
Dow  Goode  had  not  been  interrogated  as  to  whether  she  had 
obtained  all  the  Peruna  she  needed  in  her  business  and  whether 
or  not  she  had  applied  to  any  of  the  persons  named  in  her  peti- 
tion and  been  denied;  the  fact  that  persons  had  bought  Peruna 
under  the  prohibitive  contract,  and  in  violation  thereof  had 
sold  to  Cora  Dow  Goode  would  have  been  matter  of  defense 
and  tended  to  weaken  her  case  but  not  conclusively. 

We  think  the  scope  of  the  inqury  is  too  broad  and  subject 
to  the  objection  first  found  by  us,  and  if  it  was  anticipated 
that  she  had  bought  Peruna  from  persons  charged  in  the  peti- 
tion,  the  inquiry  should  have  been  limited  and  made  more 
specific. 

We  think  the  inquiry  as  to  the  identity  of  persons  on  this 
point  seeks  a  disclosure  of  her  witnesses. 

Joseph  S.  Graydon  and  Smith  Hickenlooper,  for  the  petitioner. 

liufus  B.  Smith  and  Frank  II.  Freericks,  contra. 
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LIABILITY  OF  PROMOTER.  FOR  WORTHLESS  STOCK  SOLD. 

[Circuit  Court  of  Summit  County.] 
Anson  H.  Russell  v.  John  A.  Weiler. 

Decided,  September  30,  1905. 

Promoters — Representations  by — And  by  Agents  of — Evidence  as  to — 
Admissibility  of — Charge  of  Court — Failure  to  Define  the  Issues — 
Fraudulent  Representations, 

1.  Circulars  and  letters  sent  out  by  a  promoter  are  admissible  in  evi- 

dence in  an  action  to  recover  for  worthless  stock  sold,  in  so  far 
as  knowledge  is  thereby  disclosed  on  the  part  of  the  promoter 
that  the  representations  made  by  himself  and  his  agents  were 
false,  but  such  letters  and  representations,  however  fraudulent, 
are  not  admissible  where  they  relate  solely  to  some  other  enter- 
prise than  the  one  in  which  the  plaintiff  purchased  an  interest 

2.  Failure  by  the  court  in  its  charge  to  the  jury  to  concretely  define 

the  issues  left  in  the  case  for  their  consideration,  particularly  in 
a  case  having  a  foundation  so  elusive  in  its  nature  as  fraud,  con- 
stitutes reversible  error. 
Henry,  J. ;  Marvin,  J.,  and  Winch,  J.,  concur. 

Error  to  the  court  of  common  pleas. 

The  defendant  in  error  brought  action  and  recovered  judg- 
ment against  the  plaintiff  in  error  for  $120  paid  for  worthless 
stock  in  an  oil  company  promoted  by  the  latter,  alleging  that 
said  stock  had  been  bought  on  the  faith  of  the  promoter's  fraudu- 
lent representations.  The  representation  specially  relied  on 
was  that  said  company  had  2,000  acres  in  the  Lima  district 
under  lease  whereon  there  were  five  producing  oil  wells,  whereas 
the  contrary  was  the  fact.  Russell  contends  that  he  personally 
made  no  such  representation  of  fact,  and  it  is  perhaps  true 
that  he  did  not.  The  facts  appear  to  have  been  that  the  leases 
referred  to  were  owned  by  other  parties,  and  Russell  held  options 
for  the  purchase  thereof  from  the  lessees,  which  he  afterwards 
allowed  to  lapse  because  surrounding  developments  proved  dis- 
couraging. That  is  his  evidence.  But  he  spoke  loosely  of  these 
leases  in  such  a  manner  that  his  agent,  Hess,  in  Cincinnati, 
understood  and  represented  to  his  customers,  including  Weiler, 
that  his  company  owned  the  leases  and  wells  in  question.    Rus- 
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sell,  being  bound  by  his  agent's  representations,  must,  there- 
fore, be  held  to  have  actually  so  represented.  The  circular 
which  he  issued,  of  itself,  hardly  goes  to  that  length ;  but  that, 
together  with  other  writings  of  like  import,  addressed  by  RusseJl 
to  Weiler's  wife  and  to  other  persons,  about  the  time  that  Weiler 
purchased  stock,  were  properly  admitted  in  evidence,  solely  as 
bearing  upon  the  question  whether  Russell  knew  that  the  repre- 
sentations made  were  false  {U.  8.  Life  Ins,  Co.  v.  Wright,  33 
0.  S.  533).  Other  letters  afterwards  written  by  Russell  to 
third  parties  were  admissible  to  the  extent  that,  being  admis- 
sions or  declarations,  they  tended  to  show  the  falsity  of  the 
representations  previously  made  to  Weiler. 

The  conclusion  of  witness  Buckner  concerning  the  results 
of  his  investigation  of  the  company's  ownership  of  oil  leases  in 
West  Virginia  (bill  of  exceptions,  p.  25)  was,  we  think,  errone- 
ously  admitted,  as  also  was  the  plaintiff  in  error's  newspaper 
advertisement  of  stock  for  sale  in  another  company  which  he 
promoted  (bill  of  exceptions,  185). 

The  charge  of  the  court  is  complained  of,  among  other  reasons, 

because  it  failed  correctly  to  define  the  issues  left  in  the  case  for 

the  jury's  consideration.    The  charges  of  fraud  contained  in  the 

petition  were  numerous  and  diffuse;  the  evidence  was,  much  of 

it,  only  broadly  applicable  to  the  issues;  and  the  right  of  action, 

being  founded  on  fraud,  which  is  itself  elusive  in  its  nature, 

made  it  peculiarly  necessary  for  the  court  to  define  the  issues 

precisely  and  concretely.    What  he  did  was  merely  to  read  the 

pleadings  to  the  jury  and  leave  them  not  only  to  define  the 

issues,  but  also  to  apply  thereto  the  rules  of  law  laid  down  as 

best  they  might.  What  he  should  have  done  was  to  limit  the 
issue  to  be  determined  by  the  jury  to  the  Lima  leases  and  wells, 
and  charge  the  law  of  fraudulent  representation  as  applied  to 
that  precise  point.  In  the  case  of  Baltimore  &  Ohio  Railroad 
V.  Lockwood,  3  O.  L.  R.,  118;  72  O.  S.,  — ),  the  first  paragraph 
of  the  syllabus  is  as  follows: 

**In  submitting  a  case  to  the  jury,  it  is  the  duty  of  the  court 
to  separate  and  definitely  state  to  the  jury,  the  issues  of  fact 
made  in  the  pleadings,  accompanied  by  such  instructions  as  to 
each  issue  as  the  nature  of  the  case  may  require;  and  it  is  also 
the  duty  of  the  court  to  distinguish  between,  and  call  the  atten- 
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tion  of  the  jury  to,  the  material  allegations  of  fact  which  are 
admitted  and  those  which  are  denied.  It  is  error  to  read  the 
pleadings  to  the  jury  and  then  say  to  the  jury  that  these  con- 
stitute the  pleadings  in  the  case,  which  make  up  the  issue  and 
from  which  they  will  try  and  determine  the  controversy  between 
the  parties,  and  not  otherwise  to  define  the  specific  issues." 

There  is  complaint  of  the  conduct  of  counsel  for  the  prevail- 
ing party  in  this  case,  and  in  a  number  of  places  in  the  long 
record  there  are  instances  of  conduct  that,  perhaps,  technically 
is  not  above  criticism,  but  we  reverse  the  judgment  below  onJy 
for  error  in  the  admission  of  evidence  and  error  in  the  charge 
of  the  court,  as  above  pointed  out. 

Rogers,  Rowley  &  Rockwell,  for  plaintiff  in  error. 

Mtisser,  Kohler  &  Mottinger,  for  defendant  in  error. 


INJURIES  RESULTING  FROM  A  DEFECTIVE  SIDEWAUC 

[Circuit  Court  of   Lucas   County.] 

City  op  Toledo  v.  Lena  Fuller. 

Decided,  March   4,   1905. 

Street — Existence  of,  Sufficiently  Proved,  When — 'Negligence — Quea- 
tions  as  to,  in  Going  upon  a  Defective  Sidewalk — Degree  of  Care 
Required — Contribuioryi  Negligence  as  Suggested  by  PlaintifTs 
Own  Testimony — Verdict  for  $1,000  for  Personal  Injury  not  Exces- 
sive,  When. 

1.  In  a  suit  for  personal  Injuries  resulting  from  a  fall  on  a  defective 

board-walk  located*  on  what  is  designated  in  the  petition  as 
Sycamore  street,  to  which  only  a  general  denial  was  interposed, 
the  existence  of  such  a  street  is  sufficiently  established,  where 
it  appears  from  the  evidence  that  the  way  had  long  been  used  as 
a  street,  and  that  it  was  known  as  Sycamore  street,  and  houses 
were  built  upon  it,  and  no  evidence  was  offered  and  no  suggestion 
made  that  it  had  not  been  accepted,  notwithstanding  as  a  matter  of 
fact  it  was  not  an  accepted  and  dedicated  street. 

2.  One  is  not  bound  to  leave  a  sidewalk  and  go  into  the  roadway  sim- 

ply because  of  his  knowledge  that  the  walk  is  out  of  repair,  and 
he  is  not  chargeable  with  contributory  negligence  where  the  evi- 
dence shows  that  while  on  the  walk  he  conducted  himself  as  an 
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ordinarily  prudent  person  would  do  under  the  same  or  similar 
circumstances. 

3.  When  an  uneducated  woman  in  ordinary  life,  when  asked  on  cross- 

examination  whether  she  exercised  the  same  care  in  walking  upon 
the  walk  where  she  was  injured  that  she  would  have  done  had 
she  heen  upon  a  walk  known  to  be  in  good  repair,  replied  in  the 
affirmative,  her  response  will  not  be  regarded  as  sufficient  to  show 
she  waa  guilty  of  negligence  in  walking  upon  the  defective  walk. 

4.  A  verdict  of  $1,000  in  favor  of  a  woman  thu&  injured  is  not  exces- 

sive, where  the  injury  consisted  of  a  broken  elbow,  which  has 
caused  her  great  pain  and  will  prevent  her  ever  straightening  her 
'  arm  or  opening  or  closing  her  hand,  and  as  a  consequence  she 
has  become  dependent  upon  charity;  and  the  fact  that  she  la 
being  supported  in  an  infirmary  at  public  expense  does  not  deprive 
her  of  her  right  to  recover. 

Hull,  J. ;  IJaynes,  J.,  and  Parker,  J.,  concur. 

Error  to  Lucas  Common  Pleas  Court. 

This  action  was  brought  in  the  court  below  by  Lena  Fuller 
to  recover  damages  for  a  personal  injury  which  she  claims  to 
have  sustained  on  account  of  the  negligence  of  the  city  in  rcgar«i 
to  a  certain  sidewalk,  which  she  says  was  on  *  *  Sycomore  street.  * ' 
Her  claim  is,  that  the  boards  of  the  sidewalk  were  loose;  that 
while  walking  over  it,  towards  evening,  but  while  it  was  still 
daylight,  with  another  who  stepped  upon  and  tipped  up  a  loose 
board,  she  was  tripped  and  fell,  injuring  her  arm  and  other  parts 
of  her  body.  On  the  trial  below  she  was  awarded  a  verdict  of 
$1,000.  Judgment  was  entered  upon  this  verdict,  and  it  is  to 
in  this  court. 

It  is  claimed  by  the  city,  first,  that  there  was  no  such  street 
at  the  place  where  she  alleges  she  was  injured ;  and  the  evidence 
does  not  show  that  there  is  any  such  street  as  ** Sycamore  street,'' 
as  it  was  called  by  the  plaintiff,  and  that  question  may  be  con- 
sidered first;  for,  if  there  is  no  such  street  and  no  liability  on 
the  part  of  the  city  to  keep  it  in  repair,  that,  of  course,  is  the 
end  of  the  case.  There  were  no  witnesses  called  on  the  part  of 
the  plaintiff  to  testify  that  the  place  where  she  fell  was  a  part 
of  the  street  or  that  it  ever  had  been  dedicated  as  a  street  or 
established  as  such  by  the  city.  It  was  alleged  in  her  petition 
that  she  fell  on  ** Sycamore  street."  That  was  denied,  along 
with  the  other  allegations  of  the  petition,  by  a  general  denial — 
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there  is  no  specific  denial  in  the  answer  of  the  allegation  in 
rpgard  to  the  street.  The  case  was  tried  as  though  there  was 
no  question  about  this  being  a  street  and  so  tried  by  both  plaint- 
iff's and  defendant's  counsel. 

Witnesses  were  asked  about  the  street — ^witnesses  for  the 
plaintiff — and  were  cross-examined  by  counsel  for  the  city  as 
though  it  was  an  admitted  fact.  Almost  the  first  question  asked 
of  Mrs.  Puller,  the  first  witness,  when  she  went  upon  the  wit- 
ness stand,  was:  ** Where  do  you  liveT'  And  her  answer  was: 
**0n  Sycamore  street."  And  when  it  came  to  the  cross-examina- 
tion she  was  asked  by  counsel  for  the  city:  *'Now,  Mrs.  Fuller, 
you  were  living  down  on  Sycamore  street,  weren't  youf "  And 
her  answer  was,  **Yes,  sir."  And  many  questions  of  the  same 
character  were  asked  by  witnesses,  by  both  sides,  .assuming  that 
the  place  where  she  fell  was  in  a  street  and  that  street  was 
Sycamore  street.  Witnesses  for  the  plaintiff  were  asked  these 
questions,  and  when  cross-examined  by  counsel  for  the  city  the 
same  assumption  is  made  in  regard  to  this  street. 

Again,  on  cross-examination  of  Mrs.  Fuller,  she  was  asked: 
'  *  In  going  back  to  your  house  it  was  necessary  for  you  to  go  up 
to  Sycamore  street  from  Summit?"  and  she  answered  that  it 
was.  And  on  page  seven  of  the  bill  of  exceptions:  **  And  before 
you  lived  there,  you  used  to  be  on  Sycamore  street,  quite  a  bit, 
didn  't  you  ? "  To  which  she  answers :  *  *  Not  very  much. "  And 
the  same  method  is  followed  in  the  examination  of  defendant's 
witnesses  when  they  were  called.  A  witness  named  Daniol 
Reams  was  called  by  the  city,  and  the  first  question  put  to  him  is : 
'*You  live^on  Sycamore  street?"  And  he  answers  that  he  does. 
He  is  asked  if  he  has  lived  there  some  years,  and  he  answers 
that  he  has.  The  witness,  George  Bolan,  called  by  the  city,  was 
asked :  *  *  Mr.  Bolan,  where  do  you  live  ? ' '  and  his  answer  was : 
**222  Sycamore  street."  **Are  you  on  Sycamore  between  Sum- 
mit and  Water  streets?"  **Yes,  sir."  And  so  it  reads  througn 
the  record. 

No  question  was  made  at  any  time  during  the  trial  as  to  this 
being  one  of  the  streets  of  the  city.  The  court  charged  the  jury 
as  though  there  was  no  question  about  it  and  no  special  excep- 
tion was  taken  to  it;  we  think  a  pri-nm  facie  case  was  made  here. 
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beyond  question,  that  this  was  a  street  known  as  *' Sycamore 
street.''  The  witnesses  testify,  among  other  things,  as  to  where 
it  went — that  it  ran  down  to  the  Toledo  furnaces  and  in  the 
direction  of  the  Vuican  Iron  Works,  and  as  to  the  number  of 
people  who  travel  on  it  down  to  the  street  below. 

There  was  no  denial  of  this,  no  effort  on  the  part  of  the  city 
to  show  that  this  was  not  a  street,  and,  in  the  absence  of  any  such 
evidence,  it  is  clear  to  us  that  this  does  tend  to  establish  the 
claim  that  this  was  a  public  street.  It  is  not  necessary  to  show 
that  it  had  ever  been  dedicated  or  located  as  such  by  the  city, 
but  if  used  as  a  street  for  a  long  period  of  time^  as  this  had  been, 
apparently,  and  houses  were  built  upon  it,  with  numbers  upon 
them,  and  having  sidewalks  upon  it  and  people  had  been  calling 
it  a  street,  it  is  sufficient  to  establish  the  claim  of  the  plaintiff 
that  it  was  a  public  street,  in  the  absence  of  evidence  to  the 
contrary;  so  that  question  may  be  passed  without  further  dis- 
cussion. 

It  is  claimed  and  insisted  upon  by  the  city  that  the  plaintiff 
was  guilty  of  contributory  negligence  which  caused  or  con- 
tributed directly  to  her  injury,  and  that,  therefore,  she  can  not 
recover — her  negligence  consisting  in  her  walking  upon  this  walk 
without  proper  care.  This  walk  had  been  laid  along  Sycamore 
street,  apparently,  a  good  many  years  ago,  was  a  little  out  of 
repair,  and-  for  a  portion  of  the  way  along  the  side  of  the  street 
there  was  nothiiig  but  a  cinder  path.  She  came  down  from 
Summit  street  at  the  time  in  question  and  when  she  reached 
this  strip  of  sidewalk,  a  man  named  Garrigan  came  up  and 
offered  to  carry  her  basket  of  provisions,  and  she  permitted 
him  to  do  so ;  and  they  walked  along  the  street  together  until  he 
stepped  upon  a  loose  board,  which  flew  up  and  tripped  her  dowu. 
This  walk  was  in  bad  repair.  The  stringers  were  rotten;  the 
nails  were  loose;  the  boards  perhaps  loose.  As  they  lay  upon 
the  stringers,  it  would  be  impossible  to  tell  from  their  appearance 
whether  they  were  loose  or  not.  Some  few  of  them  were  out, 
but  not  very  many.  The  evidence  does  not  disclose  what  the 
condition  of  the  street  was  along  there — the  roadway  at  the  side 
of  the  walk — ^whether  it  was  passable  for  walking  upon,  but 
we  understand  the  law  to  that,  that  one  is  not  required  to  leave 
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the  sidewalk  and  walk  in  the  road  because  the  sidewalk  is  out 
of  repair. 

It  is  the  duty  of  the  city  to  keep  the  sidewalks  in  reasonable 
repair  and  citizens  traveling  upon  the  streets  have  a  right  to  walk 
upon  them  and  that  is  not  contributory  negligence;  it  does  not 
constitute  contributory  negligence,  alone,  for  one  to  walk  upon  a 
sidewalk  that  is  out  of  repair ;  for,  if  that  was  the  law — if  all  the 
sidewalks  in  the  city  were  in  such  bad  condition  as  to  make 
them  dangerous — it  would  afford  practically  complete  protec- 
tion to  the  city,  if  it  were  true  that  one  who  walked  on  such 
a  sidewalk  could  be  found  guilty  of  contributory  negligence. 

But  we  think  the  court  charged  the  jury  correctly  upon  that 
proposition :  that  one  knowing  the  sidewalk  to  be  somewhat  out 
of  repair,  may  walk  upon  it,  but  he  must  use  care  commensurate 
with  the  danger  of  walking  upon  the  walk;  he  must,  under  the 
circumstances  use  what  would  be  ordinary  care.  If  some  of 
the  boards  are  out,  and  he  knows  it,  he  must  look  out  for  them, 
or  if  some  of  the  boards  are  loose,  and  he  knows  it,  he  must 
use  care  according  to  his  situation.  The  evidence  does  not 
show  that  Mrs.  Fuller  was  walking  in  a  careless  manner  upon 
this  walk.  She  testifies  that  she  was  walking  along  and  looking 
out ;  that  she  did  not  know  that  these  boards  were  loose  at  this 
particular  point.  Apparently,  she  was  walking  along  as  well 
as  she  could,  upon  this  day.  She  was  asked,  upon  cross-examina- 
tion, if  she  was  exercising  the  same  care  that  she  had  exercised 
when  she  was  walking  upon  Summit  street,  and  she  says  she  did, 
and  it  is  urged  that  this  shows  that  she  was  guilty  of  negligence, 
as  it  is  said  she  ought  to  have  exercised  greater  care  in  walking 
upon  this  sidewalk  which  was  so  much  out  of  repair. 

That,  however,  was  simply  a  remark  of  hers  in  answer  to  a 
question  put  by  counsel.  She  was  an  uneducated  woman,  in 
the  ordinary  walk  of  life,  making  her  living  as  a  cook  and  living 
down  on  this  street  with  this  dilapidated  walk,  and  probabl}' 
did  not  comprehend  the  full  import  of  the  question,  put  as  it 
was,  and  answered  it  as  she  did  without  consideration,  and  we 
do  not  think  that  should  be  taken  as  proving  absolutely  that 
she  was  guilty  of  contributory  negligence — ^that  fact  is  to  b3 
determined  by  the  evidence  and  by  the  manner  in  which  she  was 
in  fact  walking  upon  this  sidewalk  according  to  the  testimony. 
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She  was  not  required  to  walk  in  the  road,  where  the  Supreme 
Court  has  held  that  pedestrians  ought  not  to  walk ;  she  was  not 
required,  as  a  matter  of  law,  to  get  off  the  sidewalk.  She  was 
apparently  doing  the  best  she  could.  She  says  she  did  not  know 
.that  these  boards  were  loose,  and  she  probably  would  not  have 
been  thrown  down  if  it  had  not  been  for  the  man  walking  with 
her  stepping  upon  the  board  and  tipping  it  up,  which  is  quite  a 
common  way  of  being  tripped  up  and  thrown  down.  We  are 
unable  to  find,  upon  reviewing  the  case,  that  she  should  be  held 
to  have  been  guilty  of  such  negligence  as  would  preclude  a 
recovery  for  her  injuries.  We  do  not  cite  any  authorities  upon 
this  question.  The  law  of  contributory  negligence  is  well  estab- 
lished in  these  cases  and  they  are  governed  by  well-known  prin- 
ciples of  law.  If  she  was  conducting  herself  as  an  ordinarily 
prudent  person  would  under  the  same  or  similar  circumstances, 
that  was  sufficient,  and  we  can  not  say  that  she  was  not. 

It  is  said  that  the  damages  awarded  by  the  jury  are  excessive, 
and  evidently  appear  to  have  been  given  under  the  influence 
of  prejudice  or  passion.  Quite  a  large  number  of  physicians 
were  called  to  testify  in  the  trial.  Soon  after  she  was  hurt  she 
was  taken  to  the  hospital,  and  she  claims  that  her  shoulder  was 
injured  and  also  the  bone  at  her  elbow.  The  evidence  shows 
that  she  fell  very  violently  and  that  the  bone  in  her  elbow, 
known  as  the  olecranon  process,  as  one  doctor  says,  at  the  angle 
of  the  elbow,  was  fractured.  She  also  claims  that  her  hand 
was  injured.  Since  her  injury  and  at  the  trial,  she  was  unable 
to  open  and  close  her  hand — the  fingers  were  stiffened.  Iler  arm 
is  injured,  the  elbow  being  stiffened  so  that  she  is  unable  to 
straighten  the  arm,  which  has  to  be  kept  at  an  angle.  It  was 
urged  by  the  city  that  the  evidence  shows  that  she  had  injured 
her  wrist  when  she  was  a  child.  She  denied  that  she  had  done 
so  or  that  her  arm  had  ever  been  injured  before ;  and  it  is  urged 
that  the  stiffening  of  the  fingers  and  of  the  hand  could  not  have 
been  produced  by  the  injury  at  her  elbow. 

The  evidence  showed  that  she  had  sustained  a  very  severe 
injury.  This  bone  at  the  elbow  was  fractured;  all,  practically, 
agree  upon  that.  Her  arm  had  to  be  put  in  a  plaster  cast  and 
kept  there  for  several  weeks.  Since  that  time  she  has  practically 
lost  the  use  of  her  arm  and  hand,  for  the  reasons  that  I  have 
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given.  It  is  said  that  if  she  had  moved  her  fingers  and  hand 
while  the  arm  was  in  the  cast,  that  they  would  not  have  become 
stiffened  by  anchylosis,  as  it  is  called,  which,  the  doctors  say, 
comes  largely  from  non-use  of  the  hands  in  case  of  a  fracture  or 
injury.  The  doctor  who  treated  her  testifies  that  he  instructed 
her  to  move  her  fingers  and  hand.  She  differs  with  him  some- 
what. But  we  think  she  may  not  have  done  all  that  she  might 
have  done  to  move  her  hand,  and  the  doctor  at  the  hospital  may 
not  have  instructed  her  as  fully  as  he  should. 

However,  she  is  now  in  this  condition  as  the  result  of  this 
injury.  The  use  of  her  arm  is  practically  lost.  She  is  now  at 
the  poor  house ;  was  at  the  time  the  case  was  being  tried  and  has 
been  there  for  some  time.  She  had  been  earning  small  wages, 
$2  to  $2.50  per  week,  at  cooking.*  She  earned  enough  to  support 
herself  and  enable  her  to  rent  her  humble  rooms  on  this  street 
and  to  get  her  food.  It  looks  as  though  she  would  never  again 
be  able  to  provide  for  herself  in  this  way — as  though  she  is 
practically  deprived  of  ability  to  perform  manual  labor  in 
the  manner  in  which  she  had  been  accustomed  to.  She  has 
suffered  a  great  deal  of  pain  on  account  of  this  injury.  The 
question  of  damages  has  been  argued  very  fully  by  counsel  for 
the  city,  and,  therefore,  I  have  discussed  it  somewhat ;  but,  after 
looking  through  the  testimony,  we  are  unable  to  say  that  the 
jury  were  influenced  by  prejudice  or  passion  or  that  this  verdict 
for  $1,000  is  excessive.  It  does  not  seem  to  us  that  it  is  more 
than  she  is  entitled  to  for  the  injury  which  she  has  sustained. 
She  has  lost  her  independence  which  she  had  before  in  life;  she 
has  become  a  dependent.  To  be  sure  she  is  in  the  poor  house  at 
the  expense  of  the  public,  but  that  does  not  deprive  her  of  her 
right  to  recover  for  damages  which  she  has  sustained.  We  can 
not  find,  therefore,  that  the  amount  allowed  by  the  jury  and  the 
amount  of  the  judgment  is  excessive,  under  the  testimony. 

No  objection  is  made  to  the  charge  and  no  other  objections 
are  made  than  those  I  have  mentioned.  We  find  no  error  in 
the  record  of  the  case ;  the  judgment,  therefore,  will  be  affirmed. 

U.  G.  Denman,  City  Solicitor,  and  C.  K,  Friedman^  Assistant 
City  Solicitor,  for  plaintiff  in  error. 

i.  77.  ^yilkxnson  and  0,  W.  Kinney ^  for  defendant  in  error. 
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LACK  OP  MUTUALITY  IN  CONTRACT  OP  SALE. 

[Circuit  Court  of  Hamilton  County.] 

The  Artemus-Jellico  Coal  Company  et  al  v.  David  E.  Uu^nd 

ET  al. 

Decided,  March  31,  1906. 

Mines  and  Mining — Contract  for  Sale  ^  of  Ninety  Per  Cent,  of  Nut  and 
Slack  Produced — Not  Enforceable,  When — Pleading. 

A  contract  for  the  sale  of  a  certain  proportion  of  the  nut  and  slack 
produced  from  the  operation  of  a  coal  mine  is  not  mutually  bind- 
ing upon  the  parties  and  can  not  be  enforced,  when  by  its  terms  it 
is  left  entirely  optional  with  the  sellers  whether  or  not  they  will 
separate  any  or  all  of  the  nut  and  slack  from  the  run  of  the  mine. 

GiFPEN,  J. ;  Jelke,  P.  J,,  and  Swing,  J.,  concur. 

The  only  error  alleged  in  this  case  consists  in  sustaining  the 
general  demurrer  to  the  amended  petition  and  rendering  judg- 
ment against  the  plaintiffs.  The  action  was  founded  upon  the 
breach  by  the  defendants  of  the  following  contract,  which  is 
set  out  in  the  amended  petition: 

**  Cincinnati,  Ohio,  May  12th,  1903. 

**This  agreement  entered  into  this  day  by  and  between  the 
Artemus-Jellico  Coal  Co.  and  the  Ross-Jellico  Coal  Co.  of  Ken- 
tucky, incorporations  of  the  first  part,  and  Laurel-Jellico  Coal 
Co.,  composed  of  David  E.  UUand  and  Wm.  T.  Ulland,  of  Cin- 
cinnati, 0.,  of  second  part,  witnesseth:* 

*  *  Parties  of  first  part  have  sold  to  parties  of  second  part  ninety 
(90)  per  cent,  of  all  the  nut  and  slack  made  through  l^i  screen 
at  their  mines  at  Rossland  and  Artemus,  Ky.,  for  a  term  of  ten 
(10)  months  commencing  June  1st,  1903,  and  continuing  until 
April  1st,  1904,  at  one  ($1.00)  dollar  per  ton  f.  o.  b.  cars  at 
mines. 

*' Parties  of  the  second  part  agree  to  take  the  amount  of  nut 
and  slack  as  stated  above,  and  agree  to  pay  parties  of  first  part 
one  ($1.00)  dollar  per  ton  of  2,000  pounds  f.  o.  b.  cars  at  mines 
for  same,  paying  on  the  tenth  of  each  month  for  all  coal  shipped 
the  previous  month,  and  at  any  time  said  payments  are  not 
made  promptly  as  agreed  without  consent  to  extend  by  first 
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parties,  this  contract  at  the  option  of  first  parties  shall  terminate 
and  be  null  and  void. 

**  Second  parties  agree  at  all  times  to  keep  first  parties 
supplied  with  shipping  orders  for  said  coal,  so  as  not  to  delay 
the  mining  and  loading  of  other  coals,  it  being  understood  that 
the  nut  and  slack  must  be  moved  in  order  to  mine  and  load  other 
grades  of  coal.  It  is  understood  that  this  contract  does  not 
bind  first  parties  to  mine  any  certain  amount  of  nut  and  slack 
but  includes  ninety  per  cent,  of  all  nut  and  slack  they  do  mine. 

*'Artemus-Jellico  Coal  Co. 
**Ross-Jeijjco  Coal  Co. 

LAUREIi-jELLICO   COAL    Co., 

By  David  E.  Ulland." 


The  averments  contained  in  the  amended  petition  are  no 
broader  than  the  language  employed  in  the  contract  itself,  and 
hence,  the  only  question  for  consideration  is  whether  the  con- 
tract is  mutually  binding  upon  the  parties. 

The  offer  made  by  the  plaintiffs  in  the  second  paragraph  of 
the  contract  and  accepted  by  the  defendants  was  to  sell  and 
deliver  ninety  (90)  per  cent,  of  all  the  nut  and  slack  made 
through  a  one  and  a  quarter  inch  screen  at  their  mines  for  a 
term  of  ten  (10)  months  thereafter  at  one  dollar  per  ton  f.  o.  b. 
cars  at  mines.  This  relates  to  nut  and  slack  coal  not  then  in  exis- 
tence, but  which  may  be  made  in  the  future  during  the  months 
named  by  running  the  coal  from  the  mines  over  a  one  and  a 
quarter  inch  screen,  thereby  producing  the  nut  and  slack  which 
is  to  be  delivered  on  the  cars  at  mines  at  one  dollar  ($1)  per  ton, 
but  it  does  not  embrace  a  promise  either  express  or  implied,  to 
make  any  nut  and  slack  through  a  one  and  a  quarter  inch  screen. 
It  leaves  it  entirely  optional  with  the  plaintiffs  to  separate  the 
nut  and  slack  from  the  run  of  the  mine  and  hence  not  enforceable 
against  them.  But  counsel  for  plaintiffs  in  error  say  in  their 
brief : 

**It  is  a  fact  that  the  parties  to  this  contract  had  had  previ- 
ous dealings,  when  the  defendant  in  error  knew  the  quality  of 
the  coal  and  the  relative  capacity  of  the  mine,  or  rather  the  out- 
put of  the  mine,  and  the  relative  amount  of  nut  and  slack  pro- 
duced per  month." 

And  rely  upon  the  general  doctrine  that  contracts  should  be 
construed  in  the  light  of  circumstances  surrounding  the  parties 
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and  the  object  which  they  evidently  had  in  view.  They  cite  the 
case  of  Minn.  Lumber  Co,  v.  White  Breast  Coal  Co,,  160  III,  p. 
85.    But  in  that  case  it  is  expressly  stated  at  page  93: 

**The  plea  avers  that  defendant  was  engaged  in  the  purchase, 
use  and  sale  of  coal  in  its  business,  and  that  its  requirements 
therein  for  that  season  were  very  large,  and  that  such  fact  was 
well  known  to  the  plaintiff.'' 

In  the  case  before  us,  the  amended  petition  contains  no  aver- 
ment concerning  the  knowledge  of  defendant  in  error  -relative 
to  the  out-put  of  the  mine,  and  the  amount  of  nut  and  slack  pro- 
duced per  month,  and  it  is  elementary  that  the  demurrer  admits 
facts  only  which  are  well  pleaded. 

The  last  sentence  in  the  contract,  to-wit:  **It  is  understood 
that  this  contract  does  not  bind  first  parties  to  mine  any  certain 
amount  of  nut  or  §lack  but  includes  ninety  per  cent,  of  all  nut 
and  slack  they  do  mine,'*  only  confirms  the  view  that  there  was 
no  obligation  resting  on  the  plaintiffs  in  error  .to  make  or  to 
mine  any  nut  and  slack  coal.  If  by  the  other  terms  of  the  con- 
tract a  promise  to  deliver  ninety  per  cent,  of  all  the  nut  and 
slack  made  through  a  one  and  one-quarter  inch  screen  in  the 
usual  and  ordinary  operation  of  the  mines  were  once  established, 
then  there  would  be  no  difficulty  in  construing  this  sentence  to 
mean  simply  that  the  parties  did  not  guarantee  any  certain 
amount  of  nut  and  slack,  but  only  ninety  per  cent,  of  all  that 
may  be  produced  in  the  usual  and  ordinary  operation  of  the 
mines. 

There  was  no  error  in  sustaining  the  demurrer  and  the  judg- 
ment will  be  affirmed.  ^ 

Edward  J,  Dempsey  and  W.  M,  Fridman,  for  plaintiff  in 
error. 

Drausin  Widsin  and  Powell  &  Smiley,  for  defendant  in  error. 
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REQUIREMENT  OF  VACCINATION  BY  SCHOOL 

AUTHORITIES. 

[Circuit  Court  of  Summit  County.] 

The  State  of  Ohio,  ex  rel  William  A.  Milhoop,  v.  The 
Board  op  Education  op  the  Village  of  Barberton. 

Decided,  September  30,  1905. 

Schools — Policy  of  State  toith  Reference  to — Compulsory  YacdnatUm  of 
Pupils — Section  3986 — Mandamus, 

The  policy  of  the  state  of  Ohio  as  to  encouraging  education  and  enforc- 
ing attendance  at  school  of  children  of  school  age,  does  not  render 
invalid  a  rule  requiring  vaccination  for  small-pox  as  a  condition 
of  admission  to  the  public  schools. 

Marvin,  J.;  Winch,  J.,  and  Henry,  J.,  concur. 

The  petition  sets  out  that  the  relator  resides  in  Barberton, 
and  has  two  children  of  school  age  who  are  entitled  to  be 
admitted  as  pupils  in  the  schools,  and  that  they  are  excluded 
for  the  reason,  and  only  for  the  reason,  that  they  have  not 
been  vaccinated  for  small-pox,  and  he  seeks  a  mandamus  compell- 
ing the  board  of  education  to  admit  these  children  into  the 
schools.  • 

The  case  was  heard  and  some  evidence  introduced,  and  it 
appears  that  the  facts  are  as  stated  in  the  petition.  The  board 
has  a  rule  which  it  adopted  at  a  time  when  small-pox  was 
prevalent  in  the  village  of  Barberton;  that  prevalence  does  not 
now  exist,  nor  is  there  any  small-pox  in  the  vicinity  of  Barber- 
ton— in  Akron,  or  any  other  place  connected  with  Barberton, 
but  the  rule  is  still  there  and  still  in  force.  Section  3986,  Revised 
Statutes,  provides  that — 

*  *  The  board  of  each  district  may  make  and  enforce  such  rult»s 
and  regulations  to  secure  the  vaccination  of,  and  to  prevent  the 
spread  of  small-pox  among  the  pupils  attending  or  eligible  to 
attend  the  schools  of  the  district,  as  in  its  opinion  the  safety 
and  interest  of  the  public  require ;  and  the  boards  of  health  and 
councils  of  municipal  corporations,  and  the  trustees  of  townships, 
shall,  on  application  of  the  board  of  education  of  the  district, 
provide  at  the  public  expense,*  without  delay,  the  means  of 


CIRCUIT  COURT  REPORTS— NEW  SERIES.       009 

1906.]  Hamilton  County. 

vaccination  to  such  pupils  as  are  not  provided  therewith  by 
their  parents  or  guardians.*' 

In  accordance  with  that  statute  the  board  adopted  this  rule; 
it  is  still  in  force.  In  numerous  cases  which  were  cited  on  the 
hearing  in  other  states  such  rules  have  been  upheld.  It  is 
urged  that  in  vie\v  of  the  fact  that  there  is  compulsorj^  educa- 
tion in  this  state,  the  policy  of  the  state  is  to  encourage,  indeed 
to  enforce  education  upon  the  children,  that  there  ought  not  to 
be  a  rule  which  will  exclude  children  from  the  schools  because 
they  have  not  been  vaccinated,  but  the  statute  says  they  may, 
or,  rather,  that  they  may  enforce  the  vaccination  and  make  such 
rules  as  in  the  judgment  of  the  board  are  necessary.  They 
have  adopted  this  rule.  There  is  nothing  in  the  decisions  to 
which  our  attention  has  been  called,  or  of  which  we  have  any 
knowledge,  nor  is  there  anything  in  the  facts  which  would  justify 
us  in  holding  that  the  rule  of  the  school  board  is  unreasonablvi, 
and  the  petition  is  therefore  dismissed  at  the  costs  of  the  plaint- 
iflf. 

Rogers,  Bawley  &  Rockwell,  for  plaintiff. 

E.  W.  Stuart  and  H.  M,  Ilagdhargcr,  for  defendant. 


DIVESTING  OF  TITLE  THE  ISSUE  OF  A  DECEASED  CHILD. 

[Circuit  Court  of  Hamilton  County.] 

Charles  W.  IIuber  v.  Joseph  T.  Carew  et  al..* 

Decided,  July  20,  1904. 

Will8 — Testamentary  Disposition  is  Effected,   When — Descents — Modi- 
fications of  the  Law  as  to — Divesting  Grandchildren  of  Title. 

1.  Where  a  testatrix  adopts  the  course  of  descent  provided  by  the  stat- 

ute in  so  far  as  it  coincides  with  her  wishes,  and  then  adds  certain 
modifications  for  the  purpose  of  carrying  out  her  wishes,  a  testa- 
mentary disposition  is  ,made  of  her  property,  and  her  heirs  take 
nothing  by  descent. 

2.  A  child  of  a  testatrix  so  devising  her  property  takes  an  estate  in 

fee,  determinable  upon  the  contingency  provided  in  the  will;  and 


♦  Affirming  Huber  v.  Carew  et  oZ,  2  N.  P.— N.  S.,  81;  affirmed  by  the 
Supreme  Court  without  report,  74  Ohio  State,  p.  . 
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where  the  provision  is  that  a  child  shall  be  divested  of  the  fee»  in 
favor  of  testatrix's  husband,  in  the  event  of  the  death  of  such 
child  before  the  death  of  the  husband,  the  provision  will  be  carried 
out%  notwithstanding  no  good  reason  appears  for  thus  divesting  of 
title  the  children  of  the  deceased  child. 

GiFPEN,  J.;  Jelke,  P.  J.,  concurs. 

The  only  question  to  be  determined  in  this  ease  arises  upon 
the  pleading  and  involves  a  construction  of  the  last  will  and 
testament  of  Maria  L.  Cary,  which  is  as  follows: 

**In  view  of  the  uncertainty  of  life,  I,  Maria  L.  Gary,  do 
hereby  make  and  publish  this  my  last  will  and  testament,  written 
with  my  own  hand,  this  twenty-ninth  day  of  April,  1847,  revok- 
ing all  former  wills  by  me  made. 

*' First.  It  is  my  will  that  all  ray  property  and  estate,  real 
and  personal,  however  owned,  and  wherever  situated,  shall  go 
as  the  law  directs,  with  the  following  modifications  or  changes, 
viz.: 

''First.  It  is  my  will,  in  case  either  of  my  children,  Martha 
Louisa  or  Ella  Woodnut,  or  the  one  of  which  I  am  now  encicnte 
(if  it  shall  survive  me)  shall  die  before  my  husband,  Samuel 
P.  Cary,  then  it  is  my  will  that  the  portion  of  my  estate  belong- 
ing to  my  child  shall  pass  in^fee  to  my  husband.  In  case  my 
husband  shall  survive  all  my  children  then  it  is  my  will  that 
he  shall  possess  in  fee  my  whole  estate. 

''Second.  If  my  children,  or  either  of  them,  shall  survive  my 
husband,  and  yet  shall  all  die  without  issue,  before  arriving  at 
majority,  then  it  is  my  will  that  the  proceeds  of  my  estate  shall 
be  forever  applied  to  the  establishment  and  support  of  a  femaie 
college,  to  be  located  at  Pleasant  Ilill,  Hamilton  county,  Ohio, 
the  estate  to  vest  in  such  trustees  as  the  Cincinnati  Presbytery 
(new  school)  may  designate,  the  whole  management  and  control 
of  such  institute  to  be  under  the  direction  of  said  presbytery. 

'*In  testimony  whereof,  I  have  hereunto  set  my  hand,  this 
the  twenty-ninth  day  of  April,  one  thousand  eight  hundred  and 
forty-seven. 

**  (Signed)  Maria  L.  Cary." 

It  is  claimed  by  the  plaintiff,  by  the  terms  of  this  will,  no 
disposition  was  made  of  the  estate  and  that  he  acquired  title 
by  descent.  Counsel  in  their  brief  state  the  proposition  as 
follows : 


( ( m 


The  testratrix  has  declined  to  avail  herself  of  the  privilegi* 
of  devising  her  real  estate  which  the  law  gives  to  every  owner, 
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but  has  elected  to  let  it  pass  by  descent  to  her  heirs,  and  having 
permitted  it  to  pass  by  descent,  she  then  souj^ht  to  modify  or 
change  the  course  marked  out  by  the  statute.*' 


Whye  it  is  true  that  the  first  clause  of  the  will  provides  that 
the  estate  shall  go  as  the  law  directs,  yet  it  is  qualified  by  the 
words  ''with  the  following  modifications  or  changes,**  which 
appear  in  the  succeeding  clauses  of  the  will.  The  testator  evi- 
dently used  the  words  ** shall  go  as  the  law  directs**  as  a  form 
of  designating  the  persons  to  whom  she  wished  her  estate  to  go, 
and  the  quantity  that  each  in  the  first  instance  should  take, 
and  as  a  basis  for  the  modifications  or  changes  set  forth  in  the 
second  and  third  items  of  the  will.  She  adopted  the  course 
of  descent  provided  by  statute  in  so  far  as  it  coincided  with  her 
wishes  and  then  added  such  modifications  as  would  fully  carry 
them  out. 

Iler  expressed  will  that  all  her  property  should  go  as  the  law 
directs,  with  certain  modifications,  was  a  testamentary  disposi- 
tion of  the  same,  and  the  heirs  took  nothing  by  descent.  The 
words,  ''shall  go  as  the  law  directs,  with,'*  etc.,  are  but  an  abbre- 
viated form  made  use  of  by  testratrix  to  express  her  testamen- 
tary intent — a  borrowing  of  the  provisions  of  the  statute  of 
descent  so  far  as  they  suited  her  purpose  and  beyond  that  reject- 
ing them.  In  the  case  of  Crane  v.  Dotyy  1  Ohio  St.,  279,  cited 
by  counsel  for  plaintiff,  there  was  an  attempt  made  by  the 
testator  to  disinherit  one  of  his  lawful  heirs  in  respect  to  prop- 
erty not  disposed  of  by  his  wull.  In  that  case,  no  attempt  was 
made  to  create  any  interest  or  estate  in  the  property  involved 
and  hence,  not  being  disposed  of  by  will,  it  necessarily  went 
according  to  the  statute  of  descent  and  contribution. 

Counsel  in  their  reference  to  this  case  of  Crane  v.  Doty,  supra, 
beg  the  whole  question  when  they  say:  "We  have  already  seen 
that  testratrix  has  made  no  express  devise  of  her  real  estate. 
If  a  devise  can  not  be  implied  it  follows  that  her  real  estate 
was  not  disposed  of  by  her  will.*' 

The  words  "shall  go'*  and  "shall  pass"  are  expressly  disposi- 
tive and  the  quantum  of  the  estate  so  given  is  clearly  defined 
by  the  reference  to  the  law  and  the  limitations  in  the  succeed- 
ing sentence  and  words,  "shall  die,"  etc.,  and  in  fit. 


612       CIRCUIT  COURT  REPORTS— NEW  SERIES. 

Huber  v.  Carew  et  al.  [Vol.  VII,  N.  S. 

There  is  nothing  here  left  to  implicate,  all  being  express. 

The  ease  of  Oaskin  v.  Oaskin,  2  Cowp.,  657,  is  not  applicable 
here  because  the  whole  estate  is  here  given  by  the  terms  of  the 
will  to  persons  other  and  in  proportions  different  than  provided 
by  law.  And  the  same  is  to  be  said  of  Boisseau  v.  Aldridge, 
32  Va.  (5  Leigh),  222. 

In  this  case,  the  testator,  with  the  statute  before  her,  proceeds 
to  modify  its  provisions  to  meet  her  desire  in  the  premises,  and 
then  adopts  the  whole  as  her  will. 

It  is  further  contended  that  if  the  children  took  any  estate 
under  the  will,  it  was  in  fee  simple.  But  the  only  purpose  of 
testator  under  the  second  clause  of  the  will  was  to  divest  the 
child  or  children  of  the  title  in  fee  in  event  that  they  or  either 
of  them  died  before  her  husband.  No  good  reason  appears  why 
a  child  leaving  issue  should  thus  be  divested  of  title,  but  the 
language  of  the  will  is  plain  and  unambiguous  and  must,  there- 
fore, be  given  effect.  **Crm  in  verbis  nulla  ambiguitas,  ibi 
nulla  occurrit  voluntatis  quaestio,'' 

We  attach  no  special  significance  to  the  word  ** belonging''  in 
the  second  paragraph  of  the  will  because  whether  the  child 
took  by  descent  or  by  will,  the  estate  belonged  to  her  subject 
to  the  contingency  therein  provided. 

We  are  of  opinion,  therefore,  that  Martha  Louisa  Huber,  the 
mother  of  the  plaintiff,  took  by  devise  an  estate  in  fee,  detci'- 
minable  upon  the  contingency  of  her  death  before  that  of  her 
father,  Samuel  F.  Gary. 

John  W,  Wolfe  and  Outcalt  <£  Foraker,  for  plaintiffs. 

Cohen  d;  Mack,  for  defendants. 
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ABATEMENT— 

Where  a  lease  is  made  at  a 
monthly  rental  for  a  specified  time 
the  contract  is  entire  and  there 
can  be  but  a  single  breach;  and 
where  the  lessee  refuses  to  enter, 
recovery  of  Judgment  for  the  first 
month's  rent  and  its  payment  con- 
stitute a  bar  to  further  actions  to 
recover  under  the  lease.    515. 

ABUTTING  OWNER— 

Negligence  of  abutting  owner 
and  occupant  of  building  in  main- 
taining a  cover  over  a  coal  vault 
in  such  a  manner  that  it  tilted  up, 
permitting  a  pedestrian  to  fall  into 
the  hole.     33. 

Liable  for  excess  of  assessment 
over  benefits,  when;  presumption 
as  to  genuineness  of  signature  to 
petition  for  Improvement.     193. 

Credit  to  which  he  is  entitled 
on  account  of  premium  received 
from  the  sale  of  bonds  to  pay  for 
a  street  improvement  made  prior 
to  the  passage  of  the  new  munic- 
ipal code.   197. 

ACCEPTANCE— 

The  acceptance  in  due  course  of 
business  of  a  check  or  order, 
which  afterwards  proves  to  be 
worthless,  does  not  constitute  ab- 
solute payment,  unless  it  clearly 
appears  that  the  acceptance  was 
in  satisfaction  of  the  debt  and 
without  regard  to  the  paper  prov- 
ing to  be  of  the  value  for  which  it 
was  accepted.    303. 

ACTION— 

Where  warranty  covering  a 
horse  has  failed,  the  purchaser 
may  sue  either  for  damages  or  for 
rescission  of  contract.    46. 


May  be  maintained  for  a  con- 
tribution by  one  who  has  been 
compelled  to  respond  to  an  injured 
party,  but  as  between  the  wrong- 
Qoeis  was  not  a  wrong-doer  at  all. 
69. 

Form  of,  where  compensation 
is  sought  by  arbitrators;  liability 
of  the  parties  to  the  reference 
Jointly  and  severally.     105. 

An  action  will  lie  against  both 
a  depot  agent  and  the  railway, 
where  the  agent  having  been  arm- 
ed for  the  purpose  of  protecting 
the  property  shoots  one  lawfully 
entering  the  building.    169. 

An  action  for  the  collection  of 
corporate  assets  will  not  lie,  when 
brought  by  the  receiver  of  the 
corporation,  appointed  in  a  suit 
instituted  in  another  state.     20b. 

Against  debtor  of  Judgment 
debtor  under  Sections  6680-3  and 
6680-5.     258. 

A  settlement  with  one  Joint  tort 
feasor  prevents  an  action  lying 
against  the  others.    252. 

The  provision  of  Section  6601. 
that  Judgments  in  forcible  entry 
and  detainer  before  a  Justice  of 
the  peace  or  in  the  common  pleas 
"shall  not  be  a  bar  to  further  ac- 
tion brought  by  either  party," 
should  be  literally  construed.    389. 

By  the  county  treasurer  for  col- 
lection of  unpaid  taxes;  subject  to 
the  provisions  of  Section  1104  as 
amended,  when;  pleading;  sur- 
plusage; allowance  for  costs  where 
property  is  improperly  offered  or 
sold  on  the  delinquent  duplicate. 
384. 

To  terminate  an  oil  and  gas 
lease.    429. 
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Form  of,  for  recovery  of  pur- 
chase price  where  the  warranty 
was  both  false  and  fraudulent, 
and  also  where  false  but  not  fraud- 
ulent.   679. 

ADMINISTRATOR— 

See  Executor. 

Where  under  a  mistake  as  to 
his  authority  the  testamentary 
trustee  conveys  away  part  of  the 
property  of  the  trust  estate  with- 
out consideration,  there  being  no 
intervening  equities,  a  court  of 
chancery  will  compel  its  restitu- 
tion, and  against  an  action  in  that 
behalf  the  statute  of  limitations 
does  not  run.    181. 

As  between  parties  of  equal 
suitability  and  statutory  rights  a 
court  may  well  appoint  the  one 
possessing  the  confidence  of  and 
preferred  by  the  majority  of  the 
beneficiaries  of  the  trust.    226. 

Where  an  appointee  answers  the 
requirements  of  the  statute  as  to 
suitability  and  qualification,  the 
fact  that  another  court  might 
have  made  a  different  selection 
does  not  show  abuse  of  discretion 
or  afford  ground  for  review.      22G. 

A  departure  by  the  court  in  the 
appointment  of  an  administrator 
from  the  rule  requiring  that  ad- 
ministrators reside  within  the 
county  is  not  an  abuse  of  discre- 
tion.     226. 

The  question  whether  one  of 
two  executors  renounced  all  claim 
to  statutory  commissions  and  per- 
formed no  services  is  not  one 
which  would  authorize  an  appel- 
late court  to  interfere  on  the 
ground  that  the  Judgment  was 
against  the  weight  of  the  testi- 
mony.      240. 

Where  the  accounts  between  co- 
executors  on  the  one  hand  and  the 
estate  on  the  other  have  not 
been  settled,  the  probate  court 
has  Jurisdiction  under  Section  524 
to  apportion  the  statutory  con»- 
missions  between  them.       240. 

Whether  an  executor  may  be  al- 
lowed his  expenses  incurred  in  a 


successful  defense  of  the  will  must 
depend  upon  the  circumstances  of 
each  particular  case.      289. 

Where  the  executor  appears  in 
a  dual  capacity,  and  the  attack 
upon  the  will  is  chiefly  due  to  the 
fact  that  a  large  bequest  is  made 
to  him,  the  allowance  to  him  of 
the  expense  of  a  successful  de- 
fense of  the  will  is  not  permissi- 
ble.     289. 

Continuation  of  the  business  of 
the  decedent  by;  claims  of  heirs 
for  services  and  moneys  advanced 
can  not  be  denied,  when;  are  not 
enforceable,  when.    509. 

ADVANCEMENT— 

A  deed  of  gift  from  a  parent 
to  a  child  is  presumed  to  be  an 
advancement.    277. 

ADVERSE  POSSESSION— 

As  to  acquiring  title  to  street 
held  adversely  for  more  than 
twenty-one  years;  encroachment 
upon  distinguished  from  entire 
occupation  of  a  street;  declara- 
tion of  one  fencing  in  street.  49T. 

The  provision  of  Section  4114  as 
to  what  shall  constitute  conclusive 
proof  of,  Is  unconstitutional.    554. 

AFTER-ACQUIRED  PROPERTY- 

Title  to,  under  an  executory  con- 
tract contained  in  a  chattel  mort- 
gage passes  upon  the  delivery  of 
such  after-acquired  property  by 
the  mortgagor  to  the  mortgagee, 
and  not  before.    461. 

AFFIDAVITS— 

Of  bias  and  prequdice  against  a 
common  pleas  Judge;  effects  of 
filing  such  affidavit;  declaration 
by  Judge  of  Intention  to  disregard 
affidavit,  ground  for  a  proceeding 
in  mandamus  and  Injunction.    457. 

AGENCY— 

May  be  established  by  evidence 
as  to  custom,  when;  is  sufficiently 
proved  when  it  it  shown  that  the 
principal  has  by  a  continued 
course    of    business    transactions 
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led  the  public  to  believe  that  it 
exists;  authority  of  a  railroad 
ticket  agent  to  reserve  berths  of  a 
sleeping  car  company  may  be 
shown  by  proof  of  prior  ratifica- 
tion of  reservations  under  simi- 
lar   circumstances.     173. 

Where  a  depot  agent  has  been 
armed  for  the  purpose  of  protect- 
ing the  company's  property  and 
shoots  one  lawfully  entering  the 
building,  an  action  will  lie  for 
damages  against  both  the  agent 
and  the  company.    169. 

Promoter  liable  for  worthless 
stock  sold  under  fraudulent  repre- 
sentations made  by  his  agents. 
696. 

APPEALr— 

A  cause  stands  in  the  appellate 
court  as  a  pending  action  without 
Judgment,  and  an  act  making 
broader  the  right  of  joinder  is 
applicable   to    such   a   cause.    90. 

Where  a  plaintiff  has  recovered 
judgment  for  more  than  the 
amount  tendered  into  court,  he 
may  withdraw  the  amount  ten- 
dered, apply  it  on  his  claim, 
and  proceed  on  appeal  for  the  bal- 
ance of  his  claim.     233. 

APPROPRIATION— 

Throwing  the  wash  from  mines 
upon  the  land  of  a  riparian  owner 
is  a  species  of  appropriation; 
measure  of  damages  therefor. 
293. 

ARBITRATION— 

Arbitrators  are  not  parties  to  a 
contract  of  submission  and  can 
not  sue  upon  it;  but  the  parties 
to  the  submission  are  jointly  and 
severally  liable  to  the  arbitrators 
for  their  compensation,  when; 
and  an  action  will  lie  when 
brought  by  one  of  the  arbitrators 
against  one  or  more  of  the  parties. 
105. 

Where  one  of  the  parties  to  an 
arbitration  has  paid  his  share  of 
the  costs  of  the  reference,  such 
payment  is  a  full  discharge  of 
such    party   and    him    only.    105. 

ASSESSMENT- 

Property    bound    for    a    street 


improvement    where    notice    was 
served   on   the   lessee,   when.    31. 

iJonds  to  be  paid  by  special 
assessment  on  abutting  property 
are  not  to  be  considered  in  deter- 
mining whether  the  full  bonding 
capacity  of  a  municipality  has 
been  reached.    41. 

Credit  to  which  an  abutting 
property  owner  is  entitled  on  his 
assessment  on  account  of  premium 
received  by  the  municipality 
from  the  sale  of  bonds  to  meet 
the.  expense  of  the  improvement. 
197. 

The  fact  that  a  court  divides  on 
the  question  whether  the  assess- 
ment exceeds  the  benefits  is  not 
ground  for  disturbing  the  assess- 
ment, when.     212. 

Jurisdiction  of  council  to  levy 
for  street  improvement,  after 
holding  petition  for  two  years 
without  action;  change  of  law  as 
to  *  levying  assessments  made 
while  the  petiition  is  pending; 
petition  not  necessary  to  render 
valid  assessment  for  acquiring 
property  for  straightening  a 
street;  failure  of  council  to  de- 
termine manner  of  levying  assess- 
ment or  to  give  notice  to 
stockholders  of  intention  to  levy 
assessment  does  not  render  as- 
sessment invalid,  when;  lien  of 
assessment  attaches  from  date  of 
passage  of  assessing  ordinance; 
prior  purchasers  of  property  with- 
out notice  not  liable;  inequitable 
assessment  corrected.    520. 

Assessment  for  improvement  of 
a  street  under  an  invalid  law. 
520. 

ASSIGNMENT— 

A  policy  of  life  insurance  can 
be  assigned  only  to  a  beneficiary 
having  an  insurable  interest  in  the 
life  of  the  insured.     123. 

Of  unearned  wages;  valid  when 
based  upon  a  possibility  coupled 
with  an  interest;  soifflcient  alle- 
gations as  to  contract  of  employ- 
ment; presumption  as  to  employ- 
ment continuing.    161. 

ASSUMED  RISK— 
Where    the   danger   was   easily 
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apprehended  and  was  understood 
by  the  operator.    137. 

Where  the  floor  was  slippery  and 
the  machine  was  out  of  order. 
144. 

Application  of  the  doctrine  of, 
in  an  action  for  wrongful  death  ot 
an  employe  by  the  explosion  of 
gas  in  the  tunnel  in  which  he  was 
at  work.    317. 

The  doctrine  of,  applied  where  a 
servant  is  employed  in  a  place 
not  necessarily  dangerous,  but  is, 
placed  in  peril  by  the  putting  in 
motion  of  a  force  or  machine 
against  which  the  master  can 
alone  provide  protection.    379. 

ASSUMPSIT— 

Action  for  recovery  of  compen- 
sation by  arbitrators;  implied 
assumpsit    105. 

ATTACHMENT— 

For  necessaries;  the  demand^ in 
writing  is  Jurisdictional,  and 
where  not  complied  with,  the  at- 
tachment should  be  discharged. 
84. 

To  sustain  an  attachment  ou 
the  ground  of  fraud,  actual  intent 
to  defraud  must  be  shown.    100. 

Services  of  attorney  not  "neces- 
saries" within  the  meaning  of  the 
attachment    statute,    when.     190. 

Showing  of  a  fraudulent  pur- 
pose in  the  purchase  of  the  goods 
upon  which  the  claim  is  based 
sufficient  to  sustain  an  attachment 
for  the  claim.    224. 

Authority  of  common  pleas  to 
discharge  on  error  to  justice  ot 
the  peace;  service  may  be  made 
by  publication,  when;  a  collector 
of  subscriptions  not  a  "managing 
agent,"  notwithstanding  he  may 
be  a  director  of  the  company.    531. 

ATTORNEY  AND  CLIENT— 

A  claim  for  "  necessaries"  can 
not  be  based  upon  services  ren- 
dered by  an  attorney  in  prosecut- 
ing the  claim  of  a  divorced  wife 
against  her  former  husband  for 
support  and  education  of  their 
minor  child;  such  a  claim  is  like 
an  ordinary  debt  to  be  collected  at 
the  expense  of  the  creditor.    190. 


BENEFICIARIES— 

Only  those  having  an  insurable 
interest  in  the  life  of  the  insured 
can  become  beneficiaries  under  a 
policy  either  by  assignment  or 
otherwise.    123. 

Conflict  in  decisions  of  courts 
as  to  the  validity  of  a  transfer  of 
a  policy  of  life  insurance  tp  one 
having  no  insurable  interest  in 
the  life  of  the  Insured;  federal 
rule  followed,  rather  than  Eckel 
V.  Renner,  41  O.  S.,  232.    123. 

BENEFITS— 

Abutting  owner  not  entitled  to 
relief  as  to  excess  of  street  assess- 
ment over  benefits,  when.    193. 

The  fact  that  a  court  divides  on 
the  question  whether  the  benefits 
exceed  the  assessment  is  not 
ground  for  disturbing  the  assess- 
ment, when.    212. 

BIAS  AND  PREJUDICE— 

The  provision  of  Section  550  for 
the  filing  of  affidavits  of  bias  and 
prejudice  against  a  common  pleas 
judge  in  certain  cases  is  constitu- 
tional.   457. 

The  effect  of  filing  such  an  affi- 
davit is  to  disqualify  the  judge 
from  presiding  at  the  trial  of  the 
cause;  declaration  of  judge  in 
open  court  of  his  intention  to 
proceed  with  the  trial,  notwith- 
standing the  filing  of  the  affidavit, 
is  ground  for  a  proceeding  4n 
mandamus  and  injunction.    457. 

BIDS— 

Discretion  of  board  in  awarding 
a  contract  for  a  street  improve- 
ment to  another  than  the  lowest 
bidder  can  not  be  interfered  with 
were  exercised  in  good  faith.  493. 
493. 
BILLS,  NOTES  AND  CHECKS— 

Pleadings  as  to  the  ownership 
of  promissory  notes  and  their  as- 
signment or  transfer.    367. 

Presumption  as  to  the  owner- 
ship of  negotiable  paper  is,  that 
the  holder  took  It  for  value  before 
maturity  and  that  he  took  it  in 
the  usual  course  of  trade.    367. 

BILL  OF  EXCEPTIONS— 
Not  rendered  invalid  by  failure 
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or  trial  judge  to  slg:ii  at  the  end, 
when.     229. 

Certified  transcripts  attached  to 
a  hiil  of  exceptions,  but  not  re- 
ferred to  or  made  part  of  the  bill, 
can  not  be  consiaered  by  a  review- 
ing court  as  part  of  the  bill.    334. 

A  plea  in  bar  may  be  presented 
in  a  reviewing  court  upon  a  bill  ot 
exceptions  containing  the  evidence 
upon  tliat  issue  alone.    334. 

The  signature  of  the  trial  judge 
to  a  bill  of  exceptions  is  evidence 
of  the  settling  as  well  as  of  the 
allowing  and  signing  of  the  bill. 
454. 

Where  an  exhibit  is  introduced 
in  evidence,  with  the  intention  of 
attaching  it  to  the  bill  of  excep- 
tions, it  is  the  better  practice  that 
the  stenographer,  in  his  reference 
to  the  exhibit,  should  add  the 
words,  "and  the  same  is  hereto 
attached  and  made  a  part  of  the 
bill  of  exceptions."    419. 

BONDS,   MUNICIPAL— 

Limit  of  bonding  capacity  of 
municipal  corporations;  how  as- 
certained; exemption  of  bonds 
from  the  total  which  are  to  be 
paid  by  special  assessments.    41. 

Bonds  have  been  offered  accord- 
ing to  law  and  remain  unsold, 
where  the  sale  was  prevented  by 
an  injunction  suit  which  caused  a 
withdrawal  of  the  bids  submitted ; 
and  the  subsequent  sale  of  such 
bonds  at  private  sale  is  legal  and 
should  be  sustained.    341. 

BONDS,  SURETY— 

Where  an  officer  of  the  Ohio 
National  Guard  gives  a  continuing 
bond  as  required  by  Section  3104, 
he  is  liable  for  the  premium  there- 
on until  released  by  giving 
another  bond  or  turning  over  the 
property  in  his  possession.    399. 

BRID6&- 

The  Secretary  of  War  has  no 
authority  to  compel  county  com- 
missioners to  remove  an  estab- 
lished bridge  over  a  navigable 
river  wholly  in  the  limits  of  the 
state,  and  rebuild  it  in  such  a 
manner  as  to  change  the  course  of 
the  river.    469. 


The  Secretary  of  War  can  not 
require  county^  commisioners  to 
tear  down  such  a  bridge  on  the 
ground  that  it  is  an  unreasonable 
obstruction  to  navigation,  without 
tendering  compensation  therefor. 
469. 

The  tearing  down  of  such  a 
bridge  may  be  enjoined  by  a  tax- 
payer, when.    469. 

BUILDING— 

A  movable  chicken  coop  thirty- 
eight  inches  square  is  not  a  build- 
ing within  the  meaning  of  Section 
6835,  relating  to  the  crime  of 
burglary.    28. 

A  mandatory  injunction  will 
not  lie  to  compel  the  erection  of  a 
structure  of  a  specific  character. 
460. 

BUILDING  ASSOCIATIONS— 

Embezzlement  by  secretary  of, 
through  the  issue  of  checks  in 
fictitious  names;  liability  of  sure- 
ty on  secretary's  bond.    66. 

Agreement  whereby  certain 
members  of  a  building  associa- 
tion consent  to  a  cancellation  of 
their  credits  for  the  purpose  of 
making  good  a  shortage  of  the 
secretary,  is  not  an  illegal  agree- 
ment, when;  suit  by  one  of  these 
members  to  set  aside  the  cancella- 
tion of  i«is  credit  can  not  be 
maintained,  when.    360. 

BUILDING  CONTRACTS— 

Weights  of  structural  steel; 
custom  and  usage  as  to  ascertain- 
ing by  the  Carnegie  tables  rather 
than  by  actually  weighing;  owner 
of  building  not  entitled  to  deduc- 
tions for  rivet  holes  and  cuttings 
in  making  the  parts  fit    432. 

BURDEN  OF  PROOF— 

Is  upon  those  endeavoring  to 
have  returned  to  a  trust  estate 
property  conveyed  away  by  the 
testamentary   trustee.    181. 

The  burden  of  establishing  con- 
tributory negligence  is  upon  the 
defendant.     242. 

The  burden  is  upon  a  child  to 
show  that  a  deed  of  gift  from  its 
parent  was  not  by  way  of  advance- 
ment   277. 
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Is  upon  a  party  who  pays  a 
debt  with  a  worthless  order  or 
check  to  show  that  the  paper  was 
accepted  in  satisfaction  and  with- 
out regard  to  its  proving  to  be  of 
the  value  for  which  it  was  taken. 
303. 

BURGLARY— 

The  entering  of  a  movable 
chicken  coop,  thirty-eight  inches 
square,  does  not  constitute  the 
crime  of.    28. 

CAPACITY— 

Heirs  oi  a  decedent  charged 
with  knowledge  of  the  want  oi 
capacity  in  the  administrator  to 
continue  the  business.    609. 

CHANGE  OP  GRADE— 

Action  for  damages  on  account 
of,  where  the  property  has  been 
improved  to  the  natural  grade;  no 
right  of  recovery,  when.     385. 

Presentation  of  a  elaim  for  dam- 
ages on  account  of,  a  prerequisite 
to  the  right  to  recover,  when.  385. 

CHARGE  OF  COURT— 

A  charge  as  to  the  right  of  the 
purchaser  to  return  a  horse  not 
coming  up  to  the  warranty  should 
specify  that  the  return  should  be 
made  within  a  reasonable  time 
and  under  circumstances  which 
place  the  vendor  in  stcUu  quo.   46. 

A  charge  that  a  warranty  of 
soundness  of  a  horse  covered  the 
condition  of  the  shoulders,  where 
the  vendor  had  said  of  the  thin 
shoulders  that  they  were  all  right, 
is  erroneous,  unless.    46. 

In  an  action  for  recovery  of  a 
contribution,  brought  by  the 
owner  of  a  mill-race  against  a 
contractor  who  in  making  repairs 
permitted  the  water  to  overflow, 
causing  damages  to  an  adjoining 
property  owner,  for  which  the 
owner  of  the  race  was  compelled 
to  respond.     69. 

Where  it  was  claimed  that 
epilepsy  resulted  from  a  wrongful 
personal  injury.     133. 

As  to  the  duty  of  an  employer 
to  give  instructions  to  an  employe 
regarding  the  dangers  of  the  work 
in  which  he  is  engaged.    242. 


The  presumption  is  that  the 
Jury  understood  the  charge  and 
applied  it  correctly.    293. 

Charge  as  to  damages  to  a  ri- 
parian owner  caused  by  the  wash 
from  mines  further  up  stream. 
293. 

Proper  instruction  in  an  action 
on  account  of  the  death  of  an 
employe  from  the  explosion  of  gas 
in  a  tunnel  in  which  he  was  at 
work,  due  to  the  failure  of  an 
engineer  on  the  outside  to  operate 
the  machinery  for  forcing  air 
into  the  tunnel.    317. 

In  a  suit  on  a  promissory  note; 
presumptions,  ownership  and  bur- 
den of  proof.     367. 

In  a  suit  by  a  divorced  wife 
against  her  former  husband  for  an 
allowance  for  the  support  of  a 
child  born  after  their  divorce  and 
for  whom  no  provision  was  made 
in  the  decree  for  alimony,  it  is 
error  to  so  charge  the  Jury  as  to 
create  the  impression  that  the 
care  and  support  of  children  is  a 
Joint  obligation  upon  both  parents; 
the  whole  legal  obligation,  as 
between  the  father  and  mother, 
is  upon  the  father.     419. 

As  to  liability  for  a  fugitive 
current  of  electricity  which  caused 
fire  by  entering  a  gas  meter  under 
a  store  building.     405. 

Where  the  issue  raised  by  the 
pleadings  was  whether  or  not 
the  accident  caused  the  hernia 
from  which  the  plaintiff  was  suf- 
fering, and  the  defendant  proved 
that  plaintiff  had  hernia  previous 
to  the  accident,  which  was  aggra- 
vated by  the  accident,  a  complete 
defense  is  established,  and  it  is 
the  duty  of  the  court  to  charge 
accordingly.    413. 

It  was  not  erroneous  to  instruct 
the  Jury  that  "if  the  direct  cause 
of  the  death  of  the  child  was  the 
negligence  of  the  traction  com- 
pany's employes,  the  verdict 
should  be  in  favor  of  the  plaint- 
iff; if  it  was  the  contributory 
negligence  of  the  child,  the  ver- 
dict should  be  in  favor  of  the  de- 
fendant."   464. 

It  is  erroneous  to  charge  the 
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Jury  that  the  speed  of  a  train  at  a 
given  crossing  should  be  regulated 
with  due  regard  to  *'all  the  cir- 
cumstances surrounding  the  place 
and  affecting  the  traveling  pub- 
lic," where  there  is  testimony 
that  the  view  was  to  some  extent 
obstructed  by  trees  and  weeds  not 
on  the  company's  rig^t  of  way. 
437. 

It  is  erroneous  to  charge  that 
the  signal  by  a  train  for  a  crossing 
"must  be  given  so  that  one  ap- 
proaching the  crossing  could 
protect  himself  from  injury,"  in- 
asmuch as  the  manner  of  giving 
such  notice  is  prescribed  by 
statute.    437. 

In  a  suit  for  recovery  of  pur- 
chase price  on  account  of  failure 
of  warranty.     579. 

In  a  suit  for  damages  on 
account  of  injuries  from  a  fall 
upon  an  icy  sidewalk  in  the 
night  time,  where  the  ice  was  pe- 
culiar to  that  place,  and  the 
plaintiff  was  ignorant  of  its  pres- 
ence but  the  municipal  authorities 
had  knowledge  of  it.     576. 

Where  it  was  charged  that  the 
defendant  traction  company  was 
guilty  of  negligence  in  not  pre- 
venting the  accident  after  the 
motorman  became  aware  that  the 
plaintiff  had  negligently  placed 
himself  in  a  place  of  peril.    54 U. 

Failure  of  the  court  to  con- 
cretely define  the  issues  left  in  the 
case  for  the  consideration  of  the 
Jury,  particularly  in  a  case  having 
a  foundation  so  elusive  in  its 
nature  as  fraud,  constitutes  re- 
versible error.     596. 

CHATTEL  MORTGAGE— 

See  Mortgage. 

The  benefits  of  Section  4155-1, 
regulating  procedure  in  the  fore- 
closure of  a  chattel  mortgage 
covering  household  goods,  wearing 
apparel  and  mechanics'  tools  of 
any  person  or  family  are  not 
limited  to  married  persons  or 
heads  of  families.     213. 

CLASSIFICATION— 

Of  electricity;  classed  with 
steam    rather   than   dynamite   or 


other  highly  dangerous  agencies. 
405. 

COAL  VAULT— 

Under  sidewalk;  negligence  in 
maintaining  an  insecure  cover 
over.     33. 

COMPOUNDING  A  FELONY— 

The  raising  of  money  with 
which  to  satisfy  the  civil  liability 
arising  in  consequence  of  an  em- 
bezzlement does  not  constitute  the 
compounding  of  a  felony,  when. 
360. 

CONDITIONS— 

Where  a  bequest  of  personal 
property  is  made  upon  condition, 
either  precedent  or  subsequent, 
which  becomes  impossible  of  per- 
formance through  no  fault  of  the 
legatee,  the  legacy  does  not  fail, 
unless  the  performance  of  the 
condition  was  the  controlling 
motive  in  making  the  bequest. 
285. 

CONSENT— 

Of  parties  does  not  confer  au- 
thority upon  a  Justice  of  the 
peace  to  reserve  a  case  for  de- 
cision to  a  later  date  than  that 
authorized  by  statute.    237. 

To  an  authorized  conveyance  of 
trust  property  by  a  testamentary 
trustee,  if  it  can  be  legally  given 
at  all  must  be  in  the  form  of  a 
deed.     181. 

CONSIDEKATION— 

A  contract  to  purchase  corpor- 
ate stock  to  be  paid  for  out  of 
dividends  and  from  other  sources 
at  the  option  of  the  purchaser  is 
not  void  for  want  of  consideration. 
114. 

Where  stated  in  a  deed  for  land 
from  a  father  to  his  daughter  to 
be  one  dollar,  parol  evidence  is 
not  admissible  to  show  that  the 
consideration  was  not  paid  and 
was  in  fact  love  and  affection. 
277. 

CONSTITUTIONAL  LAW— 

The  provision  in  Section  3968, 
requiring  that  bond  be  given  with 
some  approved  surety  company  as 
surety  by  a  depository  of  public 
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school  funds,  Is  directory  only, 
and  the  ax:t  is  constitutional  not- 
withstanding this  objectionable 
feature.    179. 

While  rights  can  not  be  enforced 
under  an  unconstitutional  law, 
equity  will  endeavor  to  restore 
everybody  to  their  rights  and  to 
their  former  statu  quo,    337. 

Section  6601,  providing  that 
Judgments  in  forcible  entry  and 
detainer,  either  before  a  Justice  of 
the  peace  or  in  the  court  of  com- 
mon pleas,  "shall  not  be  a  bar  to 
any  further  action  brought  by 
either  party,"  is  not  class  legis- 
lation and  unconstitutional  be- 
cause in  the  interest  of  landlords; 
this  provision  should  be  literally 
construed.    389. 

The  provision  of  Section  560, 
for  the  filing  of  affidavits  of  bias 
and  prejudice  against  a  Judge  of 
the  common  pleas  court,  is  not  an 
aoridgement  of  the  powers  and 
rights  of  Judiciary  nor  an  Inter- 
terence  with  the  administration  of 
Justice,  and  is  constitutional. 
457. 

Section  1297,  fixing  the  salaries 
of  prosecuting  attorneys,  is  uncon- 
stitutional for  lack  of  uniformity 
of  operation.    512. 

Section  4114,  relating-  to  pre- 
sumption as  to  possession  by  pur- 
chaser at  a  tax  sale,  is  unconsti- 
tutional in  that  it  sets  the  stat- 
ute of  limitations  running  in 
favor  of  a  purchaser  prior  to  the 
passage  of  the  act.    554. 

CONTRACTS— 

Made  by  directors  of  corpora- 
tion with  themselves;  may  be  ab- 
rogated by  corporation,  when.    15. 

Where  suit  is  brought  upon  an 
implied  contract  instead  of  suing 
for  conversion  of  money  received 
by  the  defendant  and  belonging  to 
the  plaintiff,  the  action  is  barred 
in  six  years  from  the  receipt  of 
the  money,  and  not  in  four  years. 
22. 

For  sale  of  corporate  stock  to  be 
paid  for  out  of  dividends  and 
earnings,  and  from  other  sources 
at  option  of  buyer,  not  void  for 
want  of  mutuality.    114. 


Of  submission  to  Arbitration: 
the  arbitrators  not  parties  there- 
to; liability  of  the  parties  to  the 
reference  Jointly  and  severally 
for  the  costs.     105. 

Allegations  which  sufficiently 
state  a  contract  of  employment 
whereon  an  assignment  of  future 
wages  may  be  based.    161. 

Between  a  steam  and  traction 
road  as  to  expense  of  maintaining 
a  flagman  at  a  crossing  of  the  two 
roads  at  grade;  construction  of 
phrase  "expenses  lawfully  re- 
quired."    199. 

Of  employment  Is  ratified  by  a 
new  company  taking  over  the 
business,  when.    272. 

Marking  a  letter  as  "accepted," 
which  embodies  a  contract  for  the 
construction  of  a  factory  build- 
ing, does  not  bind  the  contractor 
to  acceptance  of  an  order  men- 
tioned in  the  contract,  of  ,a  citi- 
zens committee  in  part  payment, 
where  the  order  afterwards  proves 
to  be  worthless.     303. 

Nature  of  the  contract  upon 
which  the  school  teachers  pension 
fund  is  based.    337. 

An  agreement  whereby  certain 
members  of  a  building  association 
consent  to  the  cancellation  of  their 
credits,  for  the  purpose  of  making 
good  a  shortage  of  the  secretary, 
is  not  an  illegal  agreement,  where 
no  promise  has  been  made  that 
criminal  proceedings  will  not  be 
instituted  on  that  account;  and  a 
suit  by  one  of  these  members  to 
set  aside  the  cancellation  of  his 
credit  can  not  be  maintained,  and 
the  contract  having  been  executed, 
it  could  not  be  set  aside  if  it  were 
Illegal.    360. 

Where  an  Illegal  contract  has 
been  executed,  the  court  will  leave 
the  parties  seeking  to  set  it  aside 
where  it  finds  them.    360. 

Partially  executed  contract  for 
the  purchase  and  sale  of  real  es- 
tate; payment  never  completed 
and  deed  never  delivered;  suit  In 
ejectment  against  the  purchaser 
will  not  lie,  when.    370. 

Whereunder  a  spur-track  was 
laid  across  private  property;  use 
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ot  the  track  for  a  businefis  greatly 
in  excess  of  that  specified  in  the 
agreement;  injunction  will  lie  to 
prevent  such  use  without  compen- 
sation to  the  land  owner.    350. 

A  chattel  mortgage  may  contain 
an  executory  contract  that  title  to 
after-acquired  property  shall  pass 
to  the  mortgagee;  where  a  mort- 
gage contains  such  a  provision, 
title  passes  to  the  mortgagee  when 
the  after-acquired  property  is  de- 
livered to  him  by  the  mortgagor, 
and  not  before.    461. 

For  the  purchase  and  sale  of 
goods  perishable  in  character  and 
in  carload  lots  f.  o.  b.  at  shipping 
point;  question  of  proper  perform- 
ance by  the  seller  is  one  for  the 
jury.     445. 

The  things  done  in  this  case  do 
not  take  the  contract  out  of  the 
statute,  and  being  a  contract  af- 
fecting real  estate  and  not  in  writ- 
ing, it  can  not  be  enforced.    515. 

A  contract  whereby  a  combina- 
tion of  manufacturers  purchases 
the  machinery  of  one  of  its  mem- 
bers for  the  purpose  of  retiring  it 
from  business  and  distributing  its 
trade  among  the  other  members, 
controlling  output  and  prices,  is 
a  contract  in  restraint  of  trade 
and  .void;  such  a  contract  does 
not  become  an  executed  contract 
by  payment  of  the  full  considera- 
tion named  therein,  and  a  court 
of  equity  will  not  aid  the  purcha- 
sers in  obtaining  possession  as 
against  a  receiver.    533. 

Of  sale  and  purchase;  where  the 
vendor's  warranty  was  both  false 
and  fraudulent,  an  action  will  lie 
for  rescission  of  the  contract  and 
recovery  of  the  purchase  price; 
if  the  warranty  was  false  but  not 
fraudulently  made,  the  remedy  ot 
the  vendee  is  in  a  suit  for  dam- 
ages on  account  of  the  breach.  579. 

Contract  for  the  sale  of  a  cer- 
tain percentage  of  the  nut  and 
slack  produced  from  a  coal  mine 
is  not  enforceable,  when  it  is  left 
optional  with  the  sellers  whether 
they  will  separate  any  or  all  of  the 
nut  and  slack  from  the  run  of  the 
mine.    605. 


Where  in  writing  but  incom- 
plete and  ambiguous,  parol  evi- 
dence may  be  introduced  in  expla- 
nation of  the  agreement  entered 
into,  when.    581. 

CONTRIBUTION— 

As  between  wrong-doers;  the 
exception  to  the  rule,  whereby  a 
party  who  is  Jointly  liable  for  the 
wrong,  but  as  between  the  wrong- 
doers was  not  a  wrong-doer  at  all, 
upon  being  compelled  to  respond 
to  the  injured  party,  may  recover 
in  an  action  against  the  real  par- 
ties to  the  wrong.    69. 

By  heirs  of  a  decedent  to  the 
carrying  on  of  his  business  by  the 
administrator  constitute  an  en- 
forceable claim,  when.    509. 

CORPORATIONS— 

Unfair  contract  made  by  direc- 
tors with  themselves;  may  be  ab- 
rogated, when.    15. 

A  sale  of  the  stock  of  a  corpo- 
ration to  be  paid  for  out  of  divi- 
dends and  earnings  and  from  other 
sources  is  a  valid  sale.    114. 

The  receiver  of  a  corporation, 
under  appointment  in  a  suit 
brought  in  another  state,  can  not 
maintain  an  action  in  this  state 
for  the  collection  of  the  corporate 
assets,  either  in  his  own  name  or 
that  of  the  corporation.    205. 

Notice  to  the  president  of,  con- 
cerning a  matter  within  the  scope 
of  his  authority,  is  notice  to  the 
corporation.    272. 

Where  a  business  is  taken  over 
by  a  new  company  having  the 
same  president,  a  contract  of  em- 
ployment entered  into  with  him 
while  he  was  president  of  the  old 
company  is  binding  on  the  new 
company  where  the  employment 
has  been  continued  by  the  new 
company  for  some  time.    272. 

The  plaintift  in  an  attachment 
suit  against  a  foreign  corporation 
may  obtain  service  by  publication, 
upon  a  showing  that  the  defend- 
ant can  not  be  served  in  the 
county.    531. 

Quo  warranto  proceedings  to 
oust  corporations  from  their  fran- 
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chises  for  combining  in  restraint 
of  trade  may  be  brought  in  the 
circuit  court  of  any  county  in 
which  any  one  of  the  offending 
corporations  is  situated  or  has  a 
place  of  business.    657. 

Service  of  summons  on  a  corpo- 
ration by  leaving  a  copy  thereof 
at  the  residence  of  the  president 
is  defective  and  will  be  quashed  on 
motion.     557. 

A  service  of  summons  on  a  for- 
eign corporation  by  delivering  a 
copy  to  the  superintendent,  who 
does  not  appear  to  be  the  "manag- 
ing, agent,"  is  defective  and  will 
be  quashed,  if  it  appears  that  the 
company  has  designated  another 
person  upon  whom  service  may  be 
made.     557. 

Liability  of  promoter  for  worth- 
less stock  sold;  false  or  fraudulent 
representations;  scope  of  evidence. 
596. 

COSTS— 

Of  an  arbitration;  award  as  to; 
parties  to  the  arbitration  liable 
therefor  Jointly  and  severally.  105. 

Costs  and  expenses  in  success- 
fully defending  a  will  can  not  be 
allowed  to  an  executor  where  the 
principal  reason  for  the  attack 
upon  the  will  was  a  large  bequest 
made  to  the  executor.     289. 

COUNTY  COMMISSIONERS— 

Control  of,  over  a  county  bridge. 
469. 

Can  not  be  compelled  by  the 
Secretary  of  War  to  tear  down  a 
bridge  over  a  navigable  river 
wholly  within  the  state,  on  the 
ground  that  it  is  an  obstruction 
to  the  free  navigation  of  the  river, 
without  tendering  compensation 
therefor.     469. 

COUNTY   TREASURER— 

An  action  by,  for  collection  of 
unpaid  taxes,  pending  at  the  time 
of  the  amendment  of  Section  1104. 
is  subject  to  the  provisions  there- 
of.   384. 

An  allegation  that  taxes  and 
assessments  stand  charged  on  the 
forfeted  duplcate  is  mere  surplus- 


age so  far  as  the  right  to  main- 
tain tae  action  is  concerned.  384. 

An  improper  sale  or  ofFer  of 
property  on  the  delinquent  list 
entitles  the  defendant  to  an  allow- 
ance for  costs  incurred  on  that 
account.    384. 

COURTS— 

To  bring  an  ordinance  before  a 
reviewing  court  it  must  be  certi- 
fied up  with  the  other  evidence. 
9. 

Jurisdiction  of  probate  court 
over  a  claim  by  a  parent  against 
the  estate  of  a  minor  child  for 
past  support.    89. 

A  reviewing  court  will  not  in- 
quire into  the  discretion  exercised 
by  a  trial  judge  in  the  matter  of 
the  award  of  the  custody  of  the 
children,  unless  upon  a  charge  of 
abuse  of  discretion  or  that  a 
grave  mistake  has  been  made. 
135. 

While  a  rule  of  court  should  be 
generally  and  impartially  applied, 
a  departure  therefrom  in  the  ex- 
ercise of  a  sound  discretion  is  not 
an  abuse  of  discretion.    226. 

A  probate  court  has  Jurisdiction 
to  apportion  the  statutory  com- 
missions between  co-exeputors. 
when.    240. 

It  is  the  duty  of  a  nisi  prius 
Judge  to  follow  and  apply  the  scin- 
tilla rule  until  it  ha9  been  modi- 
fied or  abolished  by  the  Supreme 
Court.     333. 

Affidavits  of  bias  and  prejudice 
against  a  common  pleas  Judge;  ef- 
fect of  filing;  remedy  where  af- 
fidavits are  disregarded.    457. 

Where  a  directed  verdict  in  his 
favor  is  asked  by  each  party,  the 
court  assumes  the  place  of  the 
jury,  and  the  question  thereafter 
presented  is  not  whether  there 
was  a  scintilla  of  evidence  either 
way,  but  whether  the  court  was 
Justified  in  taking  the  action 
which  was  taken.    360. 

COVBKANTS— 

Of  assurance  as  to  after-acquired 
Interest;  estoppel  will  in  equity  be 
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extended    to    bind    such    after-ac- 
quired interest.    218. 

CHIMINAL  LAW— 

Definition  of  a  "building";  a 
chicken  coop  is  not  a  building  in 
the  sense  the  word  is  used  in  the 
statute  relating  to  burglary.    28. 

The  issue  and  collection  of 
checks  by  the  secretary  of  a  build- 
ing association  in  fictitious  names 
is  embezzlement  under  Section 
6843.     66. 

In  the  absence  of  a  statutory 
enactment  to  the  contrary,  the 
power  of  a  police  Judge  to  revoke 
the  suspension  of  a  sentence  upon 
his  own  motion  continues  after 
the  term  in  which  it  is  pro- 
'  nounced.    2\)2, 

A  plea  in  bar  must  be  supported 
by  the  record  of  conviction  or  ac- 
quittal of  the  same  ofTense,  and 
also  by  evidence  that  the  accused 
is  the  same  person  referred  to  in 
the  record  offered;  a  plea  In  bar 
may  be  presented  for  review  upon 
a  bill  of  exceptions  containing  the 
evidence  upon  that  issue  alone. 
334. 

No  presumption  arises  that  a 
record  which  is  not  attached  to  or 
made  a  part  of  the  bi^l  oi  excep- 
tions was  ofFered  in  evidence  in 
the  trial  court.    334. 

The  making  of  contributions  for 
the  purpose  of  satisfying  the  civil 
liability  of  a  defaulter  does  not 
constitute  compounding  of  a  fel- 
ony, in  the  absence  of  any  prom- 
ise or  agreement  that  criminal 
proceedings  shall  not  be  instituted. 
360. 

If  a  court  having  Jurisdiction 
proceeds  in  an  irregular  or  erro- 
neous manner,  the  remedy  is  not 
in  habeas  corpus,  but  in  the  prose- 
cution of  error.    452. 

It  is  not  a  delegation  of  duty  for 
council  to  designate  in  the  alter- 
native the  material  to  be  used  in 
a  street  improvement,  leaving  it 
to  the  board  of  public  service  to 
choose  between  the  materials 
named  after  the  bids  are  in.    493. 

CUSTOM  AND  USAGE— 
As  to  ascertaining  the  weight  of 


structural  steel  by  the  Carnegie 
tables  instead  of  by  actually 
weighing  it;  owners  of  buildings 
not  entitled  to  deductions  for  rivet 
holes,  etc.    432. 

It  is  competent  to  show  the  gen- 
eral custom  of  the  trade  in  hand- 
ling perishable  property,  when  a 
question  arises  between  seller  and 
buyer  as  to  its  condition  when  re- 
ceived.   445. 

DAMAGES— 

On  account  of  epilepsy  growing 
out  of  a  wrongful  personal  injury 
can  only  be  awarded,  when.    133. 

Compensatory  damages  may  bo 
recovered  for  physical  inconve- 
nience, discomfort  and  pain  re- 
sulting from  breach  of  contract  to 
reserve  a  drawing  room  in  a  sleep- 
ing car  for  a  man  and  his  wife, 
who  were  compelled  in  conse- 
quence to  sit  up  all  night  and  to 
change  cars  twice;  verdict  of  $12 o 
in  such  a  case  not  excessive.    173. 

A  Judgment  of  |2,950  not  ex- 
cessive in  the  case  of  the  wrongful 
death  of  a  boy  seventeen  years  of 
age,  when.    242. 

The  measure  of  damages  to  a 
riparian  owner,  caused  by  the 
wash  from  mines  poured  into  the 
stream  above  him,  is  the  difference 
in  the  value  of  his  land  before  and 
after  the  injury  occurred,  and  not 
its  depreciated  rental  value.    293. 

In  an  action  against  a  mine 
owner  for  damages  to  land  on  ac- 
count of  the  wash  from  his  and 
other  mines,  the  Jury  can  not  be 
required  to  return  a  verdict  for 
his  aliquoit  part  of  the  damages 
sustained,  where  there  has  been 
no  effort  to  prove  the  amount  ot 
damage  contributed  by  the  other 
mines.    293. 

The  Jury  may  award  interest 
on  the  amount  of  damages  as- 
sessed, when.     293. 

In  lieu  of  specific  performance: 
may  be  awarded  where  such  a 
course  is  necessary  in  order  to  do 
full  Justice  between  the  parties; 
but  the  award  must  be  limited  to 
saving  the  parties  from  loss,  and 
can  not  include  speculative  or  ac- 
cidental profits.    357. 
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On  account  of  a  cnange  of  grade; 
presentation  of  a  claim  for,  a  pre- 
requisite to  recovery  o),  when. 
385. 

Where  equitable  grounds  for  an 
Injunction  are  lacking,  the  court 
can  not  proceed  to  award  damages 
which  it  is  averred  arose  on  the 
equitable  action.    460. 

In  a  suit  for  the  wrongful  death 
of  a  child  by  being  run  over  by  an 
electric  car,  it  is  competent  for 
the  father  to  testify  as  to  what  the 
child  would  have  probably  been 
worth  to  himself  and  family,  after 
stating  the  facts  as  to  the  healti. 
and  capacity  of  the  child  and  his 
own  resources.    45^. 

The  right  of  recovery  of,  from 
a  municipality  is  not  defeated  by 
the  fact  that  the  plaintifT.  who  has 
been  rendered  an  object  of  charity 
by  her  injury,  is  being  supported 
at  public  expense  in  an  infirmary. 
598. 

A  plaintiff,  in  an  action  for 
breach  of  contract,  does  not  lose 
his  right  to  damages  by  reason  of 
failure  to  offer  evidence  showing 
damages,  where  by  a  ruling  of 
court  he  was  deprived  of  the  teflk 
timony  necessary  to  make  out  hid^ 
case.     581. 

DEATH   FROM   NEGLIGENCE— 

See  Negligence. 

Where  an  employe  at  work  in 
a  tunnel  was  killed  from  an  ex- 
plosion of  gas  due  to  the  failure 
of  the  engineer  on  the  outside  to 
operate  the  machinery  for  forcing 
air  into  the  tunnel.    317. 

DEBTS  AND  LIABILITIES— 

Liability  of  parties  to  an  arbi* 
tration.  Joint  and  several,  for  the 
costs  thereof.    105. 

DEDICATION— 

And  acceptance  of  an  alley  make 
it  a  public  way  in  which  abutting 
premises  become  invested  with  an 
appurtenant  easement.    468. 

DEED— 

Of  gift  from  a  parent  to  a  child ; 
presumption  that  it  was  by  way  ot 
advancement;  burden  upon  the 
child  to  show  the  contrary.    277. 


Where  the  consideration  in* 
a  deed  to  land  from  a  father  to 
his  daughter  is  stated  to  be  one 
dollar,  the  daughter  takes  the  land 
as  a  purchaser;  parol  evidence  noi 
admissible  to  show  that  the  con- 
sideration was  love  and  affection. 
277. 

Failure  to  deliver  in  accordance 
with  agreement  will  prevent  the 
grantor  from  maintaining  a  suit 
in  ejectment  against  the  grantee, 
when.    370. 

Delivery  of,  held  to  be  good, 
where  the  deeds  were  executed 
with  a  testamentary  purpose  and 
were  handed  by  the  grantor  to  his 
wife,  with  the  direction  to  keep 
them  until  he  was  done  with  them 
and  then  ''deliver  them  to  the 
girls."    428. 

Where  a  lien  was  reserved 
therein;  presumption  as  to  pay- 
ments made  without  designation, 
where  earlier  payments  were  ap- 
plied thereon.    449. 

In  the  absence  of  evidence  to 
the  contrary,  it  will  be  presumed 
that  a  deed  was  delivered  on  the 
date  of  its  execution.    572. 

Heal  owner  of  the  land  not 
bound  by  an  indefinite  description 
in  an  auditor's  deed  conveying  a 
tax  title,  when.    572. 

A  tax  deed  is  void  for  uncer- 
tainty where  the  description  is  so 
indefinite  as  to  make  it  impossible 
to  locate  the  land.    554. 

A  plat  in  the  auditor's  office  to 
which  no  reference  is  made  in  a 
deed  containing  an  indefinite  de- 
scription can  not  be  brought  to  the 
aid  of  the  holder  of  the  deed.    554. 

DEFENSES— 

Where  the  allegations  and  the 
proof  of  the  plaintiff  are  that  the 
accident  caused  the  hernia  from 
which  plaintiff  is  suffering,  and 
the  proof  of  the  defendant  is  to 
the  effect  that  the  accident  mere- 
ly aggravated  hernia  already  ex- 
isting, a  complete  defense  is  es- 
tablished.   413. 

DELIVERY— 

Of  aeeds,  where  executed  In 
place  of  a  will  and  handed  by  the 
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grantor  to  his  wife  for  safe-keep- 
ing until  his  death.   428. 

DEPOSITOHIB&— 

Section  3S>68,  providing  for  an 
official  depository  of  public  school 
funds  Is  constitutional,  notwith- 
standing the  objectionable  feature 
requiring  a  surety  company  as 
surety.    179. 

DESCENTS— 

Where  the  title  to  real  estate 
is  in  a  wife,  eyidence  that  the 
funds  for  its  improvement  were 
furnished  by  the  husband  does  noi 
afTord  groun'd  for  declaring  that 
she  holds  in  trust  for  him  and  his 
heirs.    517. 

A  husband  is  not  a  relative  oi 
his  wife  within  the  meaning  of 
Section  5971,  and  property  devised 
by  her  to  him  does  not,  in  the 
event  of  his  prior  death,  pass  to 
his  children  by  a  former  marriage, 
but  goes  to  relatives  of  the  wife 
by  blood.     517. 

A  devisee  takes  an  estate  in  fee, 
wno  takes  under  a  contingency 
such  as  was  provided  in  this  case. 
609. 

Where  a  testator  adopts  in  part 
the  course  of  descent  provided  by 
statute,  and  adds  certain  modin- 
catlons  for  the  purpose  of  carry- 
ing out  his  wishes,  a  testamentary 
disposition  is  made  of  his  prop- 
erty, and  his  heirs  take  nothing 
by  descent.    609. 

DESCRIPTION— 

A  description  in  a  tax  deed 
which  is  so  uncertain  that  the 
property  can  not  be  located  ren- 
ders the  deed  void  for  uncertainty. 
554. 

The  real  owner  Is  not  bound  by 
an  indefinite  description  contained 
in  an  auditor's  tax  deed,  when. 
572. 

DEVISE— 

An  unauthorized  conveyance  of 
property  by  a  testamentary  trus- 
tee could  only  be  ratified  by  the 
devisees  by  execution  of  a  deed. 
181. 

A  bequest  of  personal  property 
upon  a  condition  which  becomes 


impossible  through  no  fault  of  the 
legatee,  does  not  fail,  unless.    285. 

Where  by  a  will  executed  in  an- 
other state  a  testator  devises  land 
situated  in  Ohio  to  his  daughter 
"during  her  natural  life  and  at 
her  decease  to  go  to  her  lawful 
heirs,"  although  conveying  a  fee 
simple  in  such  other  state,  these 
words  convey  only  a  life  estate  in 
Ohio  lands.    261. 

The  fact  that  the  principal  rea- 
son for  the  attack  on  a  will  was 
the  large  bequest  to  the  executor, 
held  to  be  ground  for  denying  to 
the  executor  his  expenses  incurred 
in  the  successful  defense  of  the 
will.     289. 

A  husband  is  not  a  relative  of 
his  wife  within  the  meaning  of 
Section  5971,  and  property  devised 
by  her  to  him  does  not,  in  the 
event  of  his  prior  death,  pass  to 
his  children  by  a  former  marriage, 
but  goes  to  relatives  of  the  wife 
by  blood.    517. 

DIRECTORS— 

Good  faith  of,  in  making  con- 
tract twith  themselves;  contract 
may  be  abrogated  by  corporation, 
when.    16. 

DISCRETION— 

Of  a  work-house  board  in  remov- 
ing an  assistant  matron  can  not 
be  interfered  with  in  the  absence 
of  allegations  of  corruption  or 
abuse  of  discretion.    100. 

The  discretion  vested  in  a  trial 
court  with  reference  to  the  cus- 
tody of  children  will  not  be  in- 
quired into  by  a  reviewing  court, 
except  on  a  charge  of  abuse  of  dis- 
cretion or  that  a  grave  mistake 
has  been  made.     133. 

Not  abused  by  probate  Judge  in 
appointing  an  administrator  not  a 
resident  of  the  county  and  con- 
trary to  a  rule  of  court.    226. 

The  fact  that  another  Judge 
would  have  made  a  dif[erent  selec- 
tion of  administrator  as  between 
persons  of  equal  suitability  and 
qualifications,  does  not  show  an 
abuse  of  discretion.    226. 

It  is  not  an  abuse  of  discretion 
to  disregard  a  rule  of  court.    22G. 
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The  cliscretion  of  a  police  Judge 
as  to  the  revoking  of  suspension 
of  sentence  continues  after  the 
term  in  which  it  is  pronounced. 
292. 

Of  board  of  public  service  in 
naming  material  and  awarding 
contract  for  a  street  improvement. 
493. 

DIVIDENDS— 

A  purchaser  of  corporate  stock 
may  contract  to  pay  therefor  out 
of  dividends  and  from  other 
sources  at  his  option.    114. 

LiVORCE— 

A  divorced  mother  with  means 
which  are  trilling  as  compared 
with  those  of  her  deceased  minor 
child,  is  entitled  to  an  allowance 
tor  past  support  out  of  the  estate 
of  the  child,  when.     89. 

The  discretion  vested  in  a  trial 
court  with  reference  to  the  cus- 
tody of  children  will  not  be  in- 
quired into  by  a  reviewing  court, 
except  on  a  charge  of  abuse  of  dis- 
cretion or  that  a  grave  mistake 
has  been  made.    136. 

The  continuing  jurisdiction 
which  is  vested  in  the  court  ot 
common  plea^in  divorce  proceed- 
ings with  reference  to  the  custody 
of  children  does  not  authorize  a 
re-hearing  ot  a  matter  theretofore 
determined,  and  is  only  to  be 
called  into  exercise  when  a  sub- 
stantial change  in  the  condition 
of  the  parties  requires  a  modifica- 
tion of  the  former  order.     135. 

The  allowance  for  the  support 
of  a  child  of  a  divorced  couple 
should  be  proportionate  to  the  fa- 
ther's means,  considering  the 
health  and  interest  of  the  child; 
the  allowance  to  the  mother  for 
the  care  of  the  child  is  sufficient 
it  it  pays  for  so  much  of  her  time 
as  is  necessarily  thus  consumed. 
419. 

DRAINS— 

An  admission  in  the  pleadings 
as  to  the  sufficiency  of  a  drain, 
which  by  becoming  obstructed  has 
caused  damage  to  property,  must 
prevail  over  a  finding  to  the  con- 
trary by  the  jury.     167. 


The  construction  of  a  drain  by 
a  municipality  in  such  a  manner 
as  to  prevent  a  free  flow  of  water 
through  It  is  negligence  for  which 
a  property  owner  who  has  suffered 
damages  may  recover.    167. 

EASEMENT— 

The  dedication  and  acceptance 
of  an  alley  make  it  a  public  way 
in  which  abutting  premises  be- 
come invested  in  an  appurtenant 
easement.    468. 

EJECTMENT— 

A  suit  in,  will  not  lie  against  a 
grantee,  where  the  grantor  has 
failed  to  perform  his  agreement 
to  execute  and  deliver  a  deed,  not- 
withstanding payment  has  never 
been  complete.    370. 

ELECTION  BETWEEN  RIGHTS- 

The  tort  committed  by  the  de- 
fendant in  converting  money  to 
his  own  use  is  waived  and  there 
is  an  election  to  sue  on  an  im- 
plied contract,  where  the  action 
is  not  for  damages,  but  for  the 
money  actually  received  from 
plaintiff,  and  no  more.    22. 

ELECTRICITY— 

Whether  it  was*  the  implied 
duty  of  a  foreman  to  attempt  to 
repair  an  electric  light,  which  had 
failed  in  a  tunnel  where  his  men 
were  at  work,  where  In  so  doing 
he  produced  a  spark  which  Ignited 
the  gas,  causing  an  explosion  and 
the  death  of  one  of  the  men,  was 
a  question  which  should  have 
been  submitted  to  the  Jury.    317. 

The  mere  fact  that  an  electric 
current  escaped  from  a  trolley 
wire  and  through  wires  belonging 
to  other  companies  until  it  finally 
reached  a  gas  meter,  causing  fire 
and  damage  to  a  stock  of  goods, 
does  not  render  any  of  the  com- 
panies owning  the  wires  liable  to 
the  owner  of  the  goods  in  the  ab- 
sence of  proof  of  negligence.    405. 

The  use  of  electricity,  though 
dangerous,  is  sanctioned  by  law, 
and  where  injurious  consequences 
result  from  its  use,  negligence 
must  be  shown  in  order  to  render 
the  user  liable  to  the  one  injured. 
405. 


INDBX. 


627 


The  doctrine  of  rea  ip8a  loqui- 
tur, as  applied  to  highly  danger- 
ous things  or  agencies,  is  not  ap- 
plicable to  electricity,  in  the  ab- 
sence of  a  statute  or  contractual 
relations.     405. 

EMBEZZL.EMENT— 

Issue  and  collection  of  checks 
by  the  secretary  of  a  building  as- 
sociation in  fictitious  names  is 
embezzlement  under  Section  6843. 

Contributions  for  the  purpose 
of  making  good  an  embezzlement 
are  not  illegal  in  so  far  as  they 
satisfy  the  civil  liability  of  the 
defaulter;  and  where  such  con- 
tributions are  made  by  members 
of  a  building  association  in  their 
individual  capacity  for  the  pur- 
pose of  making  good  a  defalcation 
by  the  secretary,  with  no  promise 
on  the  part  of  the  association  not 
to  institute  criminal  proceedings, 
such  contributions  are  not  com- 
pounding a  felony.    360. 

EMINENT  DOMAIN— 

Section  6448,  relating  to  the  ap- 
propriation of  property  applies 
only  where  the  occupation  is  with- 
out any  agreement  with  the  own- 
er.    350. 

Where  permission  is  given  to 
lay  a  spur-track  across  certain 
land  with  the  limitation  that  it 
shall  be  used  only  for  certain  spe- 
cific business,  injunction  will  lie 
to  prevent  the  carrying  of  a  great- 
ly increased  business  over  this 
track  without  compensation  to  the 
land  owner.     350. 

The  usurpation  of  rights  by  a 
railroad  company,  with  reference 
to  land  which  it  is  occupying,  does 
not  change  the  character  of  the 
agreement  under  which  the  occu- 
pation was  begun.     350. 

EMPLOYER  AND  EMPLOYE— 

Sufllcient  allegation  of  a  con- 
tract of  employment  whereon  to 
base  an  assignment  of  unearned 
wages;  presumption  as  to  contin- 
uance of  present  employment.   161. 

EPILEPSY— 

Where  one  claims  to  be  suffer- 
ing from  epilepsy  as  a  result  of  a 


wrongful  Injury,  damages  can  only 
be  awarded  upon  a  finding  by  the 
jury  that  epilepsy  is  a  natural  and 
ordinary  result  of  the  injuries 
received,  and  that  the  epilepsy 
from  which  plaintiff  suffers  is  a 
result  of  the  injuries  which  he  re- 
ceived.    133. 

EQUITY— 

Where  the  parties  to  a  lease  in 
addition  to  the  usual  covenants 
contract  specially  as  to  an  after- 
acquired  interest,  their  contract 
may  be  treated  as  a  covenant  for 
a  further  assurance,  and  estoppel 
will  be  extended  to  bind  such  af- 
ter-acquired interest.    218. 

Will  permit  an  award  of  dam- 
ages in  lieu  of  specific  perform- 
ance^ when;  but  the  award  must 
be  limited  to  saving  the  parties 
from  loss,  and  can  not  include 
speculative  profits.     357. 

Requires  in  the  absence  of  other 
considerations  that  payments 
made  by  a  debtor  to  a  creditor 
without  designation  should  be  ap- 
plied to  •  the  only  debt  shown  to 
exist.     449. 

ERROR— 

The  use  of  the  word  "nice"  by 
a  witness  who  testified  that  the 
horse  in  question  had  "a  nice 
round  hoof,"  did  not  render  the 
answer  sufficiently  objectionable 
to  warrant  a  reversal.    46. 

Not  error  to  exclude  evidence  to 
the  effect  that  some  of  the  wit- 
nesses called  during  the  trial  were 
jurors  at  the  trial  of  the  same 
case  before  the  justice  of  the 
peace.     46. 

As  to  instruction  to  the  jury  in 
a  suit  for  contribution  by  one  who 
had  been  compelled  to  respond  as 
jointly  liable,  but  as  between  the 
real  wrong-doers  was  not  a  wrong- 
doer.    69. 

It  is  error  to  grant  an  order  for 
the  removal  of  an  executor  where 
the  proceeding  is  based  upon  a 
charge  of  fraud,  and  no  attempt  to 
show  fraud  has  been  made.     86. 

The  review  of  proceedings  be- 
fore a  justice  of  the  peace  on  the 
weight  of  the  evidence  is  permis- 
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Bible  under  Section  6524,  where 
presented  by  a  proper  bill  of  ev- 
ce^tions.     190. 

The  judgment  of  a  mayor  upon 
a  plea  in  bar  may  be  reviewed  in- 
dependently of  the  other  Issues  in 
the  case,  when  presented  upon  a 
bill  of  exceptions  containing  the 
evidence  on  this  issue  alone.    334. 

Proper  charges  to  the  Jury  in  an 
action  for  the  wrongful  death  of 
an  employe  by  an  explosion  of  gas 
in  the  tunnel  in  which  he  was  at 
work,  where  the  engineer  had 
failed  to  operate  the  machinery 
for  forcing  air  into  the  place,  and 
the  foreman  in  attempting  to  re- 
pair an  electric  lamp  pi-oduced  a 
spark  which  caused  the  accumu- 
lated gas  to  explode.    317. 

Acceptance  of  rent  during  pen- 
dency of  proceedings  in  error  in 
a  forcible  entry  and  detainer  suit 
does  not  estop  the  landlord  from 
further  prosecuting  the  action.  389. 

Evidence  that  the  plaintiff 
served  in  the  army  and  was 
wounded  is  improper  to  go  to  a 
Jury  composed  in  part  of  old  sol- 
diers.   419. 

In  charge  of  court  as  to  nature 
of  signal  required  by  a  train  ap- 
proaching a  railway  crossing,  and 
as  to  speed  of  train  in  running 
over  crossing.    437. 

Where  a  court  having  Jurisdic- 
tion in  a  criminal  case  proceeds 
in  an  irregular  or  erroneous  man- 
ner, the  remedy  is  by  proceedings 
in  error,  and  not  by  habeas  cor- 
pus.   452. 

It  is  not  error  to  refuse  to  direct 
a  verdict  for  a  defendant  traction 
company,  where  the  evidence 
shows  that  the  team  which  was 
injured  was  being  driven  parallel 
with  the  track,  and  was  compelled 
to  turn  upon  another  track  to 
avoid  another  team,  and  was 
struck  by  a  car  coming  up  behind 
and  running  very  rapidly.    549. 

It  is  error  to  exclude  evidence 
in  explanation  of  an  ambiguous 
written  agreement,  when.    581. 

Failure  of  the  court  to  concrete- 
ly define  the  issues  left  in  the  case 
for  the  consideration  of  the  Jury, 


particularly  in  a  case  having  a 
foundation  so  elusive  in  its  nature 
as  fraud,  constitutes  reversible 
error.    696. 

ESTATES—- 

Where  the  business  of  the  de- 
cedent is  continued  by  his  admin- 
istrator, claims  of  heirs  for  serv- 
ices and  moneys  advanced  are  en- 
forceable, when;  are  not  enforce- 
able, when.    509. 

BSTOPPELr— 

Against  municipality  claiming 
title  to  a  street  held  adversely  for 
more  than  twenty-one  years.    497. 

Does  not  arise  against  recovery 
of  property  conveyed  by  a  testa- 
mentary trustee  under  a  mistake 
as  to  his  authority  and  without 
consideration.    181. 

Where  in  a  lease  an  interest 
passes,  there  is  no  estoppel  on  the 
lessor  aa  to  an  after-acquired  In- 
terest, but  in  equity  estoppel  wii« 
be  extended  to  bind  such  after-ac- 
quired interest.    218. 

Under  a  policy  of  the  character 
sued  on  in  this  case,  a  life  insur- 
ance company  is  estoppea  by  Sec- 
tion 3b26  from  making  a  defense 
on  the  ground  of  false  statements 
In  the  application.    397. 

A  landlord  is  not  estopped  from 
further  prosecuting  an  action  in 
forcible  entry  and  detainer  by  ac- 
cepting rent  during  pendency  of 
proceedings  in  error.    389. 

EVIDENCE— 

Weight  of,  where  a  physician 
who  in  examining  an  applicant  for 
life  insurance  found  him  in  bad 
health,  as  against  that  of  other 
physicians  who  did  not  discover 
the  fatal  disease  from  which  he 
was  Bufrering,  or  that  of  acquaint- 
ances who  believed  him  to  be  in 
fair  health.    1. 

LACk  of  negligence  may  be 
shown  by  a  railway  company  as  a 
defense  in  a  suit  for  damages  on 
account  of  fire  communicated  by 
one  of  its  locomotives.    17. 

In  a  suit  for  the  rescission  of 
contract  for  the  sale  of  a  horse 
on   the  ground   that  he  did   not 
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come  up  to  the  warranty,  it  is  not 
error  to  permit  one  experienced 
with  horses  to  testify,  although  he 
is  not  a  veterinarian.    46. 

In  a  suit  involving  the  condition 
of  a  horse  at  the  time  of  sale,  tho 
purpose  of  a  witness  in  examining 
the  horse  may  properly  be  ex- 
cluded.   46. 

It  is  not  misconduct  for  a  Juror 
to  take  notes  of  the  testimony, 
where  he  has  not  been  cautioned 
to  the  contrary  by  the  court.    46. 

Held  to  have  cured  any  insuffi- 
ciency of  pleading  that  may  have 
existed  in  this  case.    89. 

A  conversation  by  telephone  is 
competent,  notwithstanding  the 
uncertainty  as  to  the  identity  of 
the  party  at  the  other  end  of  the 
line,  where  there  has  been  a  fail- 
ure to  cross-examine  as  to  the 
identity  of  such  person.    173. 

In  a  suit  upon  a  specialty,  evi- 
dence of  a  uniform  custom  of 
transacting  business  with  the  pub- 
lic with  reference  to  the  matter 
in  dispute  is  admissible,  when. 
173. 

Sufficiently  establishing  the  au- 
thority of  a  railway  ticket  agent 
to  reserve  berths  of  a  sleeping  car 
company.    173. 

The  record  of  a  personal  Judg- 
ment can  not  be  contradicted  by 
evidence  aliunde,  when.    205. 

The  evidence  of  a  fraudulent 
purpose,  shown  in  this  case,  held 
sufficient  to  support  an  attachment 
on  the  claim.    224. 

In  determining  the  value  of 
household  goods  which  have  been 
used,  the  testimony  of  the  owner 
as  to  what  they  are  worth  to  him 
is  competent.    43. 

Clearly  establishing  the  exist- 
ence of  a  partnership.    256. 

Where  the  consideration  is 
stated  in  a  deed  for  land  from  a 
father  to  his  daughter  to  have 
been  one  dollar,  parol  evidence  is 
not  admissible  to  show  it  was  not 
paid,  but  was  love  and  aJfectlon. 
277. 

In  a  suit  for  damages  on  account 
of  Injury  to  land  by  the  wash  from 


mines,  the  plaintlft  may  prove  the 
nature  and  extent  of  the  injury 
sustained  and  the  amount  of  loss 
sustained.    293. 

The  operation  of  Section  5242, 
relating  to  the  competency  of  a 
party  io«  testify,  is  not  limited  to 
transactions  with  the  decedent, 
but  to  facts  which  occurred  prior 
to  his  death;  testimony  as  to 
transactions  with  an  agent  of  the 
decedent  is  incompetent.     367. 

Proof  must  correspond  with  the 
allegations  of  the  petition,  and 
matters  essentially  descriptive  of 
an  Injury  must  be  strictly  proven; 
proof  of  ag^avatlon  of  injury  ex- 
isting betore  the  accident  not 
giound  for  recovery  in  a  suit  for 
damages  on  account  of  the  acci- 
dent   413. 

That  the  plaintiff  was  wounded 
in  the  army  is  improper  to  go  to 
a  Jury  composed  in  part  of  old 
soldiers.     419. 

As  to  the  general  custom  of  the 
trade  In  handling  perishable 
goods  is  competent,  where  a  ques- 
tion has  arisen  between  buyer  and 
seller  of  such  goods  as'  to  their 
condition  when  received.    445. 

In  a  suit  for  damages  on  ac- 
count of  the  wrongful  death  of  a 
child,  it  is  competent  for  the  fa- 
ther to  testify  as  to  what  the  child 
would  probably  have  been  worth 
to  himself  and  his  family,  after 
a  statement  as  to  the  health  and 
capacity  of  the  child  and  his  own 
1  esources.    454. 

After  a  cross-examination  in 
which  a  recent  fabrication  has 
been  Imputed  to  the  witness,  a  re- 
examination is  competent  as  to 
prior  statements  by  the  witness. 
454. 

The  fact  that  one  who  had 
stopped  with  the  fore  feet  of  his 
horse  on  the  railroad  track,  sud- 
denly started  the  horse  into  a  trot 
after  looking  up  and  down  the 
track,  is  not  certain  evidence  that 
he  saw  a  train  approaching.    437. 

Can  be  heard  de  hors  the  record 
only  to  the  extent  of  establishing 
the  Jurisdiction  of  the  court    452. 

Entries  made  in  the  usual  course 
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of  business  at  the  time  of  the 
transaction  by  one  legitimately 
connected  therewith,  not  a  party 
to  the  suit,  but  with  knowledge  of 
the  facts,  are  admissible  in  evi- 
dence.   445. 

An  incidental  remark  as  to  the 
right  of  the  public  in  a  street, 
made  by  one  claiming  by  adverse 
possession,  does  not  amount  to  a 
declaration  on  his  part  that  the 
right  of  the  public  is  superior  to 
his  own.     497. 

As  to  speed  of  an  electric  car  at 
the  time  of  the  accident  com- 
plained of  is  competent  when  given 
by  one  who.     549. 

Circulars  and  letters  sent  out 
by  a  promoter  are  admissible  in 
evidence  in  an  action  for  recovery 
on  account  of  worthless  stock  sold 
by  him  in  so  far  as  knowledge  is 
thereby  disclosed  on  his  part  that 
the  representations  made  by  him 
or  his  agents  were  false.    596. 

Parol  evidence  may.  be  intro- 
duced in  explanation  of  an  am- 
biguous written  agreement,  when. 
581. 

Discovery  of,  in  possession  of 
adversary;  trade  secrets  and  priv- 
ileged.  matter,  in  an  action  to  en- 
join an  illegal  combination  from 
refusing  to  sell  plaintiff  goods  be- 
cause of  his  failure  to  maintain 
schedule  prices;  relevance  of  such 
questions  under  Section  5243.   589. 

EXECUTION— 

Issued  against  two  Judgment 
debtors,  one  of  whom  is  dead, 
keeps  alive  the  Judgment  lien 
upon  the  survivor's  lands.     221. 

EXECUTOR— 

See  Administrator. 

In  an  action  for  the  removal  of 
an  executor  under  Section  6017, 
where  the  gist  of  the  charge  is 
fraud,  it  is  error  to  grant  an  order 
of  removal  where  no  attempt  has 
been  made  to  show  fraud.    86. 

EXHIBITS— 

Where  intended  as  a  part  of  the 
bill  of  exceptions,  should  be  iden- 
tified by  the  stenographer  in  his 
reference  thereto  by  adding  the 
words,  **and  the  same  is  hereto  at- 


tached and  made  a  part  of  the  bill 
of  exceptions."    419. 

FELLOW-SERVANT— 

An  engineer  operating  an  air 
compressor  is  the  fellow-servant 
01  the  men  at  work  in  a  tunnel 
into  which  the  air  is  being  forced, 
and  the  master  is  not  liable  for  an 
accident  to  an  employe  in  the  tun- 
nel due  to  the  failure  of  the  en- 
gineer to  keep  the  air  compressor 
in  operation.    317.     • 

FORCIBLE     ENTRY     AND     DE- 
TAINER— 

Acceptance  of  rent  during  pen- 
dency of  proceedings  in  error  to 
oust  a  tenant,  in  possession  under 
a  lease  which  he  claims  has  been 
extended,  is  not  ground  of  estop- 
pel.    389. 

Section  6601,  providing  that 
Judgments  before  a  justice  of  the 
peace  or  in  the  common  pleas  un- 
der the  forcible  entry  and  detain- 
er chapter  shall  not  be  a  bar  to 
further  action  by  either  party,  is 
not  class  legislation  and  uncon- 
stitutional because  in  the  interest 
of  landlords;  this  provision  should 
be  literally  construed.    389. 

FRAUD— 

Must  be  regarded  as  established 
with  reference  to  the  securing  of 
a  policy  of  life  insurance  by  one 
in  bad  health,  when.    1. 

Where  the  gist  of  a  charge 
against  an  executor  is  fraud,  it  is 
error  to  grant  an  order  for  his  re- 
moval when  no  attempt  to  show 
fraud  has  been  made.    86. 

In  order  to  sustain  an  attach- 
ment on  the  ground  of,  actual  in- 
tent to  defraud  must  be  clearly 
shown.     100. 

The  fraudulent  purpose  to  defeat 
the  collection  of  the  claim  shown 
in  this  action  is  a  sufficient 
ground  for  sustaining  the  attach- 
ment.    224. 

Remedy  in  case  of  fraudulent 
warranty.     579. 

Evidence  as  to  fraudulent  rep- 
resentations on  the  part  of  a  pro- 
moter or  his  agents  in  the  sale 
of  worthless  stock,    596. 
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FRAUDS,  STATUTE  OP— 

The  acts  done  In  this  case  do 
not  take  the  case  out  of  the  stat- 
ute»  and  as  the  contract  affects 
real  estate  (a  lease)  and  is  not  in 
writing,  it  can  not  be  enforced. 
515. 

To  take  a  contract  out  of  the 
statute  the  acts  done  must  be 
done  strictly  with  reference  to  the 
contract    515. 

GOOD  FAITH— 

Of  directors  of  a  corporation  in 
making  a  contract  with  them- 
selves.   15. 

GUARDIAN   AND   WARD— 

A  widow  without  means  or  in- 
come other  than  that  from  her 
own  labor  is  entitled  to  charge  the 
estate  of  her  step-son  for  support 
and  education.    417. 

HABEAS  corpus- 
Is  not  the  remedy  where  a  court 
having  jurisdiction  proceeds  in  an 
irregular    or    erroneous    manner. 
452. 

For  release  of  a  plaintiff,  who 
has  refused  to  disclose  trade  se- 
crets in  an  examination  before  a 
notary  under  Section  5243.    589. 

HOUSEHOLD  GOODS— 

Temporarily  stored  by  the  own- 
er with  the  intention  of  resuming 
their  use  within  a  reasonable  time 
do  not  lose  their  character  as  nec- 
essary household  goods  within  the 
meaning  of  Section  4155-1.    213. 

The  value  of  household  goods 
which  have  been  used  is  not  lim- 
ited to  their  market  value  as  sec- 
ond-hand articles,  but  such  value, 
together  with  the  testimony  of  the 
owner  as  to  what  they  are  worth 
to  him,  should  be  submitted  to  the 
Jury.     213. 

The  benefits  of  Section  4155-1, 
regulating  procedure  in  the  fore- 
closure of  a  chattel  mortgage  on 
necessary  household  goods,  wear- 
ing apparel,  etc.,  of  any  person  or 
family,  are  not  limited  to  married 
persons  or  heads  of  families.    213. 

HUSBAND  AND  WIFE— 
Under  the  law  of  Ohio  as  be- 


tween mother  and  father,  the 
whole  legal  obligation  for  neces- 
sary care  and  support  of  minor 
children  is  upon  the  father.    419. 

The  allowance  to  a  divorced  wife 
for  the  care  of  a  child  should  not 
pay  her  for  her  whole  time,  but 
only  for  such  a  proportion  of  her 
time  as  was  necessarily  thus  occu- 
pied, and  should  be  proportionate 
to  the  lather's  means,  considered 
in  connection  with  the  health  ana 
interest  of  the  child.   419. 

Where  the  title  to  real  estate  is 
in  a  wife,  evidence  that  the  funds 
tor  its  purchase  and  improvement 
were  furnished  by  the  husband 
does  not  afford  ground  for  declar- 
ing that  she  holds  in  trust  for  him 
and  his  heirs.    517. 

A  husband  is  not  a  relative  of 
his  wife  within  the  meaning  of 
Section  5971,  and  property  devised 
by  her  to  nim  does  not,  in  the 
event  of  his  prior  death,  pass  to 
his  children  by  a  former  marriage, 
but  goes  to  relatives  of  the  wife 
by  blood.    517. 

INFANTS— 

Liability  of  estates  of,  for  past 
support  by  parent;  allowance  can 
be  made  only  in  special  cases;  al- 
lowance warranted  on  application 
of  the  mother,  where  her  estate  is 
trifling  as  compared  with  that  of 
the  minor  and  the  burden  was  not 
naturally  or  legally  hers  and  was 
assumed  under  coercive  conditions. 
89. 

A  widow  without  means  or  in- 
come other  than  from  her  own  la^ 
bor,  may  charge  the  estate  of  her 
step-son  for  support  and  educa- 
tion.   417. 

The  entire  legal  obligation,  as 
between  the  father  and  mother, 
for  the  support  of  their  child  is 
upon  the  father.    419. 

INJUNCTION— 

Will  not  lie  at  the  suit  of  a  tax- 
payer to  restrain  the  issue  of  duly 
authorized  water  works  bonds, 
where  it  is  made  to  appear  that 
he  Is  acting  in  the  interest  of  a 
competing  water  company  which 
has  agreed  to  indemnify  him  for 
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all   costs  and   expenses  Incurred. 
341. 

Will  He  to  prevent,  without 
compensation  to  the  land  owner, 
of  the  carrying  over  a  spur-track 
of  a  business  greatly  in  excess  of 
that  specified  in  the  agreement  un- 
der which  permiseion  was  obtained 
for  the  laying  of  the  track.     350. 

A  suit  in  mandamus  and  injunc- 
tion will  lie  against  a  common 
pleas  Judge  who  has  declared  his 
intention  to  disregard  affidavits  of 
bias  and  prejudice  which  have 
been  filed  against  him.    457. 

Against  the  building  of  an  un- 
substantial wall;  mandatory  in- 
junction will  not  issue  to  compel 
erection  of  a  structure  of  a  spe- 
cific character.    460. 

Where  equitable  grounds  for  in- 
junction are  lacking,  the  court  can 
not  proceed  to  award  damages 
which  it  is  averred  arose  on  the 
equitable  action.     460. 

Against  obstruction  of  an  alley, 
which  has  been  vacated  without 
the  consent  of  the  complaining 
abutter.     468. 

Will  lie  against  the  tearing 
down  of  a  bridge  over  a  navigable 
river  wholly  within  the  state 
where  its  removal  has  been  or- 
dered by  the  Secretary  of  War. 
40!). 

Questions  of  evidence  where  an 
illegal  combination  refused  to  sell 
plaintiff  goods  because  of  his  fail- 
ure to  maintain  the  schedule  ot 
prices  fixed.    589. 

INSURANCE,  LIFE— 

Failure  of  applicant  to  disclose 
condition  of  health  or  the  fact 
that  he  was  unable  to  pass  a  pre- 
vious examination;  weight  of  tes- 
timony of  physicians  who  discov- 
ered his  condition  as  against  that 
of  physicians  who  did  not  discover 
it  and  of  acquaintances  who  be- 
lieved him  to  be  in  fair  health.   1. 

Fraud  in  the  procurement  of  a 
policy  will  be  regarded  as  estab- 
lished, when.     1. 

Only  those  having  an  insurable 
interest  in  the  life  of  the  insured 
can  become  beneficiaries  under  a 


policy  of  life  insurance  either  by 
assignment  or  otherwise.    123. 

Section  3623  contemplates  that 
there  may  be  more  than  one  appli- 
cation in  connection  with  a  policy 
ot  life  insurance;  the  application 
must  be  returned  with  the  policy 
at  the  time  of  a  renewal,  as  well 
as  at  the  time  of  the  original  is- 
sue.   397. 

Having  received  premiums  for 
more  than  three  years  on  the  pol- 
icy sued  on  in  this  case,  the  com- 
pany is  estopped  by  Section  362o 
from  making  a  defense  on  the 
ground,  of  false  statements  in  the 
application.    397. 

INTEREST— 

It  is  consonant  with  right  and 
justice  for  a  court  to  charge  a  Jury 
that  they  may  add  interest  to  the 
amount  of  damages  assessed,  when. 
293. 

INTERROGATORIES— 

Where  a  general  verdict  has 
been  returned,  the  refusal  to  sub- 
mit special  interrogatories  will 
not  be  regarded  as  erroneous, 
where  there  was  no  request  that 
the  interrogatories  be  answered 
in  case  of  a  general  verdict    437. 

ISSUE  (Question)— 

Where  the  main  issue  is  the 
right  of  the  plaintiff  to  a  money 
judgment,  either  party  is  entitled 
to  a  trial  by  Jury,  notwithstand- 
ing incidental  equitable  questions 
between  other  parties.    235. 

JOINDER— 

An  act  making  broader  the  right 
of  Joinder  may  be  made  applicable 
to  pending  actions  in  which  Judg- 
ment has  not  yet  been  rendered, 
and  to  a  cause  pending  on  appeal. 
96. 

Joinder  in  suits  for  sale  of  real 
estate  for  taxes.    96. 

Of  a  cause  of  action  on  a  note 
with  one  to  compel  payment  of 
debts  by  a  principal  to  save  his 
surety  is  open  to  demurrer,  as  is 
also  the  Joinder  as  parties  defend- 
ant of  creditors  of  the  principal 
who  are  strangers  to  the  note.  325. 
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Where  an  Action  In  Quo  war- 
ranto is  based  upon  an  Illegal  com- 
bination in  restraint  of  trade,  and 
no  separate  causes  of  action  are 
pleaded  against  the  several  de- 
fendants, the  joinder  of  all  the 
corporations  forming  the  combina- 
tion is  a  proper  joinder.    557. 

JUDGE— 

Effect  of  filing  an  affidavit  of 
bias  and  prejudice  against  a  com- 
mon pleas  judge;  declaration  of 
Intention  to  disregard  affidavit 
ground  for  a  proceeding  in  man- 
damus and  injunction.    457. 

JUDGMENT— 

Since  an  appeal  vacates  the 
judgment,  a  cause  stands  in  the 
appellate  court  as  a  pending  action 
without  judgment    96. 

Personal  judgment  on  service  by 
publication  is  without  validity, 
when;  record  of  can  not  be  con- 
tradicted by  evidence  aliunde^ 
when.    205. 

Where  judgment  is  rendered 
against  two,  and  one  dies,  execu- 
tion thereafter  issued  against  both 
is  valid  against  the  survivor  and 
keeps  alive  the  lien  upon  the  sur- 
vivor's lands.    221. 

Upon  the  pleadings  erroneous 
where  the  action  is  to  determine 
the  ownership  of  a  fund,  and  serv- 
ice of  summons  has  been  quashed 
as  to  one  of  the  parties.    313. 

JUDICIAL  NOTICE— 

Reviewing  courts  will  assume  in 
a  case  of  a  defendant  found  guilty 
by  a  mayor  of  an  offense  which 
the  municipality  had  a  right  to 
forbid  by  ordinance,  that  an  ordi- 
nance had  been  passed  covering 
the  offense.    9. 

JURISDICTION— 

Where  there  is  presented  to  the 
probate  court  by  a  mother  a 
claim  against  the  estate  of  her 
minor  child  for  past  support  under 
Section  6100,  there  is  drawn  to  the 
court  the  chancery  jurisdiction 
necessary  to  a  complete  exercise 
of  the  jurisdiction  specially  con- 
ferred by  tne  statute.   89. 


The  continuing  jurisdiction 
which  is  vested  in  the  court  of 
common  pleas  with  reference  to 
the  custody  of  children  in  divorce 
proceedings,  does  not  authorize  a 
re-hearing  of  a  matter  theretofore 
determined,  and  is  only  for  the 
purpose  of  modifying  an  order 
where  there  has  been  a  substan- 
tial change  in  the  condition  of  the 
parties.     135. 

A  state  is  without  jurisdiction 
to  render  personal  judgment  in  an 
action  for  money  only,  against  a 
non-resident,  where  the  defendant 
fails  to  appear.    205. 

Not  conferred  by  consent  of 
parties  upon  a  justice  of  the 
peace  to  reserve  a  case  for  de- 
cision to  a  later  date  than  that 
authorized  by  statute.    237. 

The  probate  court  has  jurisdic- 
tion under  Section  524  to  appor- 
tion the  statutory  commissions 
between  two  co-executors  in  ac- 
cordance with  the  services  per- 
formed by  each,  when.    240. 

Evidence  de  hora  the  record 
introduced  for  the  purpose  of  es- 
tablishing the  jurisdiction  of  the 
court,  can  be  heard  only  to  the 
extent  of  establishing  such  juris- 
diction.    452. 

The  remedy  in  a  criminal  case 
where  a  court  having  jurisdiction 
proceeds  in  an  Irregular  or  er- 
roneous manner.    452. 

A  state  court  may  enjoin  the 
county  commissioners  from  carry- 
ing out  an  order  by  the  Secretary 
of  War  to  tear  down  a  bridge  over 
a  navigable  stream  wholly  within 
the  state,  when.    469. 

Of  council  over  a  petition  for 
a  street  improvement  not  lost  by 
reason  of  delay  of  action  thereon 
for  two  years.     520. 

Of  the  common  pleas  on  error 
to  a  justice  of  the  peace  in  an 
attachment  suit.     531. 

The  circuit  court  of  any  county, 
in  which  one  of  the  corporations 
constituting  an  illegal  combina- 
tion is  found,  has  jurisdiction  in 
a  suit  in  quo  warranto  to  oust  all 
the  companies  from  their  fran- 
chises.   557. 
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JURY— 

The  mere  fact  that  a  Juror,  who 
had  not  been  cautioned  to  the  con- 
trary, took  notes  during  the  pro- 
gress of  the  trial  does  not 
constitute  misconduct  on  his 
part,  and  is  not  ground  for  a  new 
trial.    4C. 

Where  the  main  issue  is  the 
right  of  the  plaintiff  to  a  money 
judgment,  either  party  is  entitled 
to  a  jury;  incidental  equitable 
questions  between  other  parties 
do  not  change  the  character  of  the 
action.     235. 

JURY— 

Questions  for,  in  an  action  for 
wrongful  death  of  an  employe  by 
the  explosion  of  gas  in  the  tunnel 
in  which  he  was  at  work.    317. 

JUSTICE  OF  THE  PEACE— 

Proceedings  before  may  be  re- 
viewed on  the  weight  of  the  evi- 
dence under  Section  6524,  where 
presented  by  a  proper  bill  of  ex- 
ceptions.    190. 

Jurisdiction  caa  not  be  conferred 
by  consent  upon  a  justice  of  the 
peace  to  reserve  a  case  for  deci- 
sion to  a  later  date  than  that 
authorized    by    statute.    237. 

Authority  of  common  pleas  to 
discharge  attachment  granted  by, 
on  error  proceedings.    531. 

KNOWLEDGE— 

The  knowledge  of  the  secretary 
of  a  building  association,  who 
Issued  checks  in  the  names  of 
fictitious  applicants  for  loans  and 
endorsed  them  in  the  names  of 
flctitous  payees,  is  the  knowledge 
of  the  association.    66. 

LANDLORD  AND  TENANT— 

A  landlord  is  not  estopped 
from  prosecuting  a  suit  to  oust  a 
tenant,  in  possession  under  a 
lease  which  the  tenant  claims 
has  been  extended,  by  the  accept- 
ance of  rent  during  pendency  of 
proceedings  in  error.     389. 

The  provision  of  Section  6610, 
that  judgments  in  forcible  entry 
and  detainer  shall  not  be  a  bar  to 
further  action  by  either  party,  is 
not  class  legislation  and  uncon- 


stitutional  because   in   the   inter- 
ests of  landlords.    389. 

Action  for  termination  of  an  oil 
and  gas  lease  for  failure  to  drill 
more  wells  and  for  failure  to 
operate  existing  wells  for  a  time; 
lessee  the  Judge  as  to  whether  the 
production  will  warrant  the  fur- 
ther pumping  of  wells.    429. 

LAW  AND  FACT— 

Where  the  plaintiff  fell  in  the 
night  time  on  an  accumulation  of 
ice  on  the  sidewalk,  of  the  pres- 
ence of  which  he  was  ignorant 
but  the  city  authorities  had 
knowledge.     575. 

LEASE— 

Notice  of  lessee  of  proposed 
street  improvement  amounts  to 
notice  to  all  parties  in  interest, 
when.    3? . 

Where  in  a  lease  an  interest 
passes,  there  is  at  law  no  estoppel 
on  the  lessor  as  to  an  after^u;- 
quired  interest;  but  equity  does 
not  inflexibly  follow  this  rule,  and 
where  the  parties,  in  addition  to 
the  usual  lease  covenants,  have 
contracted  specially  as  to  such 
after-acquired  Interest,  the  con- 
tract may  be  treated  as  a  convey- 
ance for  a  further  assurance,  and 
the  estoppel  will  be  extended  to 
bind  such  after-acquired  Interest. 
218. 

Discrepancy  in  names  appearing 
in  lease.    218. 

Acceptance  of  rent  during  pen- 
dency of  proceedings  in  error  to 
oust  a  tenant  In  possession  under 
a  lease  which  he  claims  has  been 
extended,  is  not  ground  for  es 
toppel.    389. 

For  oil  and  gas;  action  to  ter- 
minate for  failure  to  drill  new 
wells  and  for  failure  to  operate 
existing  wells  for  a  time;  lessee 
the  Judge  as  to  whether  the  pro- 
duction will  warrant  further 
operation   of  wells.    429. 

Where  a  lease  is  made  at  a 
monthly  rental  and  for  a  six 
months'  term,  the  contract  is 
entire  and  there  can  be  but  a 
single  breach  and  recovery ;  re- 
fusal of  the  lessee  to  enter  and  a 
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recovery  of  judgment  for  the 
first  months'  rent  and  its  payment 
constitute  a  bar  to  further  actions 
for  recovery  under  the  lease. 
516. 

The  things  done  in  this  case  do 
not  take  the  contract  out  of  the 
statute,  and  being  a  contract 
affecting  real  estate  and  not  in 
writing  it  can  not  be  enforced. 
515. 

LIEN— 

The  issue  of  an  execution 
against  two  Judgment  debtors, 
one  of  whom  is  dead,  keeps  alive 
the  lien  upon  the  survivor's 
lands.     221. 

Reserved  in  a  deed;  where 
early  payments  were  specifically 
designated  to  be  applied  to  its 
extinguishment,  later  payments 
in  the  absence  of  circumstances 
indicating  the  contrary  will  be 
presumed  to  have^been  made  for 
the  same  purpose.    449. 

LIMITATIONS  OF  ACTIONS— 

Where  the  tort  committed  by 
the  defendant  In  the  conversion 
of  money  belonging  to  plalntiti; 
is  waived,  and  suit  Is  brought  on 
an  implied  contract,  the  action  is 
barred  after  six  years  from  the 
receipt  of  the  money,  instead  of 
four  years.    22. 

There  is  no  provision  of  the 
statute  of  limitations  which  bars 
an  action  for  the  recovery  of  the 
title  to  property  from  one  to 
whom  it  has  been  conveyed  by 
the  executor  or  trustee  without 
authority  under  the  will.     181. 

Admissions  subsequent  to  his 
seizure  made  by  a  claimant  to  a 
street  by  adverse  possession  do 
not  suspend  the  running  of  the 
statute,  when.     497. 

Section  4114  is  unconstitutional 
in  that  it  sets  the  statute  running 
in  favor  of  a  purchaser  prior  to 
the  passage  of  the  act    554. 

MANDAMUS— 

A  suit  in  mandamus  and  injunc- 
tion will  lie  against  a  common 
pleas  judge,  who  has  declared  his 
intention    to    disregard    afildavits 


of  bias  and  prejudice  which  have 
been  filed  against  him.    457. 

Will  not  lie  to  compel  the  ad- 
mission to  the  public  schools,  of 
a  pupil  who  has  not  been  vaccin- 
ated for  small-pox.     608. 

MASTER  AND  SERVANT— 

Master  liable  for  injury  to  a 
painter  who  was  injured  while 
at  work  on  an  unsafe  scaffold 
provided  by  his  foreman.     13. 

Where  a  peril  which  could  bo 
easily  apprehended  attaches  to 
the  operation  of  a  machine,  and  it 
appears  that  the  operator  under- 
stood the  danger,  the  master  is 
not  liable  for  an  injury  received, 
when.     137. 

Declarations  by  a  foreman  that 
work  is  safe  do  not  render  the 
master  liable  for  an  injury  which 
occured  on  a  subsequent  occasion 
when  the  machine  was  running  at 
a  different  rate  of  speed  and  on 
different  material,  and  the  danger 
was  one  which  the  operator  appre- 
hended.   137. 

Master  not  liable  for  Injury 
resulting  from  a  known  danger 
connected  with  the  employment, 
when.     137. 

Master  not  liable  for  injury  to 
the  operator  of  a  machine  which 
was  out  of  repair,  where  there 
were  concurrent  causes  which 
may  have  operated  in  combination 
or  singly  to  cause  the  accident, 
and  it  is'  mere  guess-work  to  say 
that  the  accident  wduld  not  have 
occurred  had  the  machine  been 
in  repair.     144. 

Where  concurrent  conditions 
are  the  immediate  and  efficient 
cause  of  an  accident,  it  is  not 
competent  to  separate  one  of  them 
from  the  others  and  say  that  it 
was  the  proximate  cause  of  the 
accident.     144. 

Failure  of  a  master  to  protect 
machinery  by  guards,  as  required 
by  94  O.  Li.,  42,  does  not  render 
him  liable  for  an  accident  to  the 
operator  except  for  his  own  negli- 
gence.    144. 

Where  a  gang  of  men  were 
employed  In  moving  iron  ore,  and 
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one  of  them  was  Injured  by  a 
mass  of  ore  rolling  down  upon 
him,  the  company  held  liable 
under  the  circumstances.    185. 

Whether  instructions  by  the 
master  to  the  servant  as  to  the 
dangers  incident  to  the  work 
were  necessary  in  a  particular 
case,  is  a  question  for  the  jury. 
242. 

Questions  as  to  assumed  risk, 
implied  duty  of  foreman,  negli- 
gence of  engineer,  defective  ap- 
pliances, etc.,  in  an  action  for  the 
death  of  an  employe  from  an 
explosion  of  gas  while  at  work  in 
a  tunnel.    317. 

Where  a  servant  is  employed  m 
a  place  not  necessarily  dangerous, 
but  may  be  rendered  dangerous  by 
the  putting  in  motion  of  a  force 
or  machine,  it  is  the  duty  of  the 
master  to  notify  the  servant  each 
and  every  time  such  machine  or 
force  is  put  in  motion.     379. 

A  servant  who  puts  in  motion 
a  force  or  machine,  against  which 
other  servants  can  not  protect 
themselves  without  notice,  is  not 
a  fellow-servant  within  the  mean- 
ing of  the  negligence  cases,  but 
is  a  vice-principal,  and  his  negli- 
gence is  the  negligence  of  the 
master.    379. 

MATRON— 

An  assistant  matron  of  a  work- 
house is  an  employe,  and  not  an 
officer.    100. 

MAXIMS—  • 

Re8  ipsa  loquitur;  doctrine  of, 
not  applicable  to  electricity  in 
the  absence  of  a  statue  or  of  con- 
tractual relations.    405. 

MAYOR— 

Where  a  hnding  has  been  made 
by,  that  an  offense  has  been  com- 
mitted which  the  municipality 
had  a  right  to  forbid,  a  reviewing 
court  will  assume  that  an  ordi- 
nance had  been  passed  covering 
the  offense  charged.    9. 

MILITIA— 

Where  a  continuing  bond  is 
given  by  an  officer  of  the  Ohio 
National    Guard,   as   required   by 


Section  3104,  he  is  liable  for  the 
premium  thereon  until  he  is  re- 
leased by  the  furnishing  of  another 
bond  or  returning  the  property  in 
his  possession  to  the  state  or 
turning  it  over  to  his  successor 
in  office.     399. 

MILL-RACE— 

Negligence  in  permitting  water 
to  escape  therefrom  upon  adjoin- 
ing property.    69. 

MINES  AND  MINING— 

Liability  of  mine  owners  for 
injury  to  lands  caused  by  the 
wash  from  their  mines;  measure 
of  damages;  interest  on  the 
amount  of  damages  awarded; 
damages  need  not  be  divided 
among  diCFerent  mine  owners, 
when.     293. 

A  contract  for  the  sale  of  a 
certain  percentage  of  the  nut  and 
slack  produce^  from  a  coal  mine 
can  not  be  emorced,  when  it  it 
left  optional  with  the  sellers 
whether  they  will  separate  any 
or  all  of  the  nut  and  slack  from 
the  run  of  the  mine.    605. 

MONOPOLY^ 

An  organization  of  manufac- 
turers of  a  certain  commodity 
which  by  assessment  of  its  mem- 
bers raises  a  fund  with  which  it 
**leases  down"  certaii^  rival  fac- 
tories, allots  the  trade  of  such 
factories  among  its  members, 
controls  the  output  and  prices 
which  may  be  charged  therefor 
by  the  factories  of  its  members, 
and  binding  them  to  sell  to  speci- 
fied members  only,  except  by 
consent,  is  a  combination  in  re- 
straint of  trade,  and  is  illegal. 
533. 

A  contract  made  by  such  a  com- 
bination for  the  purchase  of  all 
the  machinery  of  one  of  its  mem- 
bers for  the  purpose  of  retiring 
such  factory  from  business,  is  a 
contract  in  restraint  of  trade  and 
Is  void;  and  although  the  full 
consideration  named  in  the  con- 
tract has  been  paid,  the  contract 
does  not  become  an  executed 
contract  in  the  absence  of  an 
actual    taking    possession   of    the 
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machinery  by  the  purchaflers,  and 
a  court  of  equity  will  not  aid  the 
purchasers  in  obtaining  possession 
against  receivers  or  in  enforcing 
the  contract  as  against  the  pro- 
ceeds from  sale  of  the  machinery. 
533. 

A  prosecution  against  an  illegal 
combination  in  restraint  of  trade 
need  not  be  brought  in  the  county 
where  the  combination  does  busi- 
ness as  a  separate  entity,  but  may 
be  brought  in  the  circuit  court 
of  any  county  where  any  one  of 
the  corporations  constituting  the 
combination  is  situated  or  does 
business;  and  summons  may  issue 
thence  to  any  other  corporation  in 
any  other  county.    567. 

In  an  action  for  injunction  and 
damages  against  an  illegal  combin- 
ation, the  plaintiff,  when  called 
for  examination  before  a  notary, 
may  (on  the  ground  that  it  is 
irrevelant  and  not  that  the  matter 
is  privileged)  refuse  to  disclose 
where  he  has  purchased  a  partial 
supply  of  the  goods  which  the 
combination  refused  to  sell  him. 
589. 

MONTHS— 

Where  used  in  a  statute  fixing 
the  time  within  which  an  act 
shall  be  done,  will  be  construed 
to  mean  calendar  months,  whether 
of  twenty-eight,  twenty-nine, 
thirty  or  thirty-one  days.    572. 

MORTGAGE— 

See  Chattel  Mortgage. 

Payment  of,  by  a  grantee  under 
an  agreement  with  the  grantor 
to  pay  the  mortgage  as  part  of  the 
purchase  price  of  the  land,  Is  not 
after  payment  entitled  to  be  sub- 
rogated to  the  rights  of  the 
mortgagee  as  against  the  other 
lien  holders.     221. 

While  a  chattel  mortgage  cre- 
ates no  lien  upon  after-acquired 
property,  it  may  contain  an  execu- 
tory contract  that  such  after-ac- 
quired property  shall  pass  to  the 
mortgagee;  under  such  an  execu- 
tory contract,  title  to  after-ac- 
quired property  passes  upon  the 
delivery  thereof  by  the  mortgagor 
to  the  mortgagee,  and  not  before. 
461. 


MUNICIPAL  CORPORATIONS— 

The  extreme  bonding  limit  of, 
is  8  per  cent,  of  all  taxable  proper- 
ty listed  tor  taxation,  not  In^ 
eluding  bonds  to  be  paid  by 
special  assessments  upon  abutting 
property.    41. 

In  determining  whether  the 
extreme  bonding  limit  has  been 
reached,  account  must  be  taken  of 
ail  bonded  indebtedness  (except 
where  to  be  paid  by  special  as- 
sessments) whether  issued  before 
or  since  the  enactment  of  the 
statutes  fixing  the  bond  limit. 
41. 

Liable  for  injury  or  loss  re- 
sulting from  an  accumulation  of 
ice  in  the  street,  where  the  nuis- 
ance has  existed  for  ten  days  and 
was  caused  by  a  leak  in  a  city 
water-pipe.    11. 

Liable  for  negligence  ;in  the 
construction  of  a  drain  in  such  a 
manner  as  to  obstruct  the  flow  of 
water  through  it  and  cause  damage 
to  a  property  owner.     167. 

A  municipal  corporation  is 
liable  in  damages  on  account  of 
an  injury  resulting  from  collision 
with  a  telegraph  pole  so  located  as 
to  be  dangerous  or  a  nuisance 
to  those  using  the  street  and  of 
which  the  city  has  knowledge; 
whether  or  not  the  pole  as  lo- 
cated is  a  nuisance  is  a  question 
for  the  Jury,  to  be  determined 
from  all  the  facts  in  the  case  and 
under  proper  instructions  from 
the  court     2^29. 

A  tax-payer  seeking  to  enjoin 
municipal  officers  from  selling 
water  works  bonds,  has  no  stand- 
ing in  court,  where  it  appears 
that  he  is  acting  solely  in  the 
interest  of  a  competing  water 
company  under  an  agreement 
whereby  he  is  to  be  indemnified 
by  such  company  for  costs  and 
expenses  incurred.    341. 

Bonds  offered  under  the  circum- 
stances of  this  case  have  been 
once  offered  at  public  sale  accord- 
ing to  law  and  ''remain  unsold,' 
and  a  private  sale  of  such  bonds 
thereafter  is  legal  and  should  be 
sustained.    341. 

A  board  of  puDiis  service  per- 
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forms  only  a  ministerial  act  when 
after  bids  have  been  received  it 
chooses  between  three  materials 
named  in  a  street  improvement 
ordinance;  selection  of  materials 
named  can  not  be  controlled  by 
abutting  property  owners;  nor  can 
courts  interfere  with  the  exercise 
of  its  discretion  by  the  board  in 
good  faith.     493. 

The  requirement  of  Section  143 
of  the  municipal  code  that  the 
board  of  public  service  shall  in 
contracting  for  a  street  improve- 
ment "make  a  contract  with  the 
lowest  and  best  bidder"  does  not 
require  that  the  contract  shall  be 
awarded  to  the  lowest  bidder,  and 
where  the  action  of  the  board  in 
awarding  tne  contract  is  free  from 
fraud  its  discretion  can  not  be 
controlled.     493. 

Council  does  not  lose  Jurisdic- 
tion over  a  petition  for  a  street 
improvement  by  delaying  action 
thereon  for  two  years;  petition 
not  necessary  to  render  valid  as- 
sessment for  cost  of  property  for 
straightening  street;  assessment 
not  rendered  invalid  by  failure  of 
council  to  determine  in  advance 
manner  of  levying,  or  failure  to 
give  notice  to  property  owners  of 
Intention  to  improve.     520. 

Whether  negligent  in  failing  to 
remove  snow  and  ice  from  side- 
walk, resulting  in  injury  to  a 
pedestrian,  is  a  question  for  the 
Jury.     675. 

Where  a  plaintiff  was  injured 
in  the  night  time  by  falling  on 
an  accumulation  of  ice  peculiar  to 
that  particular  place  on  the  side- 
walk, and  it  appears  that  he  was 
ignorant  of  the  condition  of  the 
walk,  but  the  municipality  through 
its  officers  had  knowledge  of  its 
condition,  a  case  is  presented  for 
the  Jury.     575. 

MUTUALITY— 

A  sale  of  the  stock  of  a  corpora- 
tion to  be  paid  for  out  of  divi- 
dends and  earnings  and  from  oth- 
er sources  at  option  of  buyer  is 
not  void  for  want  of  mutuality 
and  is  a  valid  sale.     114. 

A  contract  for  the  sale  of  a  cer- 
tain  percentage   of   the   nut  and 


slack  produced  from  a  coal  mine 
is  lacking  in  mututaliiy  and  not 
enforceable,  when  it  is  left  en- 
tirely with  the  sellers  whether 
they  will  separate  any  or  all  of 
the  nut  and  slacK  from  the  run 
of  the  mine.    605. 

NECESSARIES— 

Attachment  on  a  claim  for;  the 
demand  in  writing  is  Jurisdiction- 
al, and  where  not  complied  with, 
the  attachment  should  be  dis- 
charged.   84. 

Services  of  an  attorney  not  nec- 
essaries within  the  meaning  of 
the  statute,  where  rendered  in  be- 
half of  a  divorced  wife  in  prose- 
cuting a  claim  against  her  former 
husband  for  support  and  educa- 
tion of  their  minor  child.    190. 

NEGLIGENCE— 

A  municipality  is  liable  for  in- 
Jury  or  loss  resulting  from  an  ac- 
cumulation of  ice  on  the  street, 
where  the  nuisance  has  existed  for 
ten  days,  and  was  caused  by  a 
leak  in  a  water-pipe  belonging  to 
the  city.    11. 

Of  foreman  of  a  gang  of  jMiint- 
ers  in  providing  an  unsafe  place 
in  which  to  work;  master  liable 
for  resulting  injury.     13. 

Where  fire  was  communciated 
by  a  locomotive  to  farm  lands; 
pleading  in  suit  for  recovery  of 
damages;  lack  of  negligence  as  a 
defense.    17. 

On  the  part  of  an  abutting  own- 
er and  occupant  of  building  In 
maintaining  a  covering  over  a  coal 
vault  under  the  sidewalk  in  such 
a  manner  that  it  became  displaced 
and  a  pedestrian  fell  Into  the 
vault.    33. 

In  maintaining  a  locomotive 
turn-table  near  a  traveled  path, 
where  children  may  play  upon  it 
and  get  hurt    67. 

In  causing  injury  to  surround- 
ing property  by  permitting  water 
to  escape  from  a  mill-race;  charge 
of  court  with  respect  thereto.    69. 

Joint,  concurren  and  contribut- 
ing; right  of  contribution  on 
claim  of  concurrent  negligence. 
69. 
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Where  it  was  claimed  that  epi- 
lepsy resulted  from  an  injury  neg- 
ligently innicted.     133. 

Unsafe  place  to  work;  slippery 
Hoor;  machine  out  of  order;  con- 
current causes  of  accident;  guess- 
ing at  the  proximate  cause;  disre- 
gard of  statute  requiring  guards 
over  certain  machines;  assumed 
risk.     144. 

Known  danger  from  operating 
machine;  assurance  of  foreman 
that  the  work  is  safe  not  binding 
on  master,  when.     144. 

Where  men  were  employed  to 
remove  iron  ore  in  wheelbarrows, 
and  were  paid  by  the  ton  and  the 
wages  of  the  boss  pro  rated  from 
the  proceeds  going  to  the  men, 
and  a  mass  of  ore  loosened  by  the 
boss  sometime  later  rolls  down 
and  injures  one  of  the  men,  the 
company  for  whom  the  work  Is 
being  done  is  not  liable.    185. 

The  construction  of  a  drain  by 
a  municipality  in  such  a  manner 
as  to  obstruct  the  flow  of  water 
tarough  it,  is  negligence  on  ac- 
count of  which  a  property  may  re- 
cover on  account  of  damages  sus- 
tained.   167. 

It  is  negligence  for  a  municipal- 
ity to  permit  a  telegraph  pole  to 
remain  in  such  a  position  In  the 
street  as  to  be  dangerous  to  per- 
sons using  the  street,  after  the 
municipality  has  knowledge  of 
the  danger.    229. 

An  action  for  wrongful  death 
may  be  maintained  without  aver- 
ring that  the  next  of  kin  have 
sustained  pecuniary  damages; 
contributory  negligence  is  an  af- 
firmative defense,  and  the  burden 
of  proving  it  is  upon  the  defend- 
ant; whether  Instruction  to  em- 
ploye as  to  dangers  incident  to 
the  work  was  necessary,  is  a  ques- 
tion for  the  Jury;  verdict  held  not 
excessive.     242. 

Prom  the  explosion  of  gas  in  a 
tunnel  resulting  in  injury  to  an 
employe;  explosion  caused  by  fore- 
man attempting  to  fix  electric 
lamp;  fellow-servant;  assumed 
risk;  charge  of  court.    317. 

Where  an  employe  was  at  work 
in  a  place  not  necessarily  danger- 


ous, but  which  was  rendered  dan- 
gerous by  the  employer  putting  a 
force  or  machine  m  motion  with- 
out notice.    379. 

An  employe  ceases  to  be  a  fel- 
low-servant within  the  meaning 
of  the  negligence  cases  and  be- 
comes a  vice-principal,  when.    379. 

In  the  matter  of  permitting  the 
escape  of  an  electric  current,  re- 
sulting in  tire  and  damage  to  prop- 
erty; doctrine  of  res  ipsa  loquitur 
does  not  apply;  proof  of  negli- 
gence on  the  part  of  the  user  re- 
quired.   405. 

Where  it  is  manifest  that  if  the 
engineer  and  fireman  had  been  on 
the  lookout,  they  could  have  seen 
the  deceased  some  time  before 
reaching  the  crossing,  and  a  very 
slight  reduction  in  speed  would 
have  saved  him,  it  is  proper  to 
submit  to  the  Jury  the  question 
whether,  by  reasonable  prudence, 
the  consequences  of  any  negli- 
gence on  the  part  of  the  decedent 
might  have  been  avoided.    437. 

The  fact  that  one  who  stopped 
with  the  fore  feet  of  his  horse  on 
the  railroad  track,  suddenly  start- 
ed the  horse  into  a  trot  after  look- 
ing up  and  down  the  track,  is  not 
certain  evidence  that  he  saw  a 
train  approaching  and  was  negli- 
gent in  going  upon  the  track.  437. 

As  between  a  railroad  company 
and  one  killed  on  a  country  cross- 
ing, where  the  view  was  obstruct- 
ed to  some  extent  by  trees  and 
weeds  not  on  the  company's  right 
of  way.     437. 

Wrongful  death  oi  a  child  by 
being  run  over  by  a  street  car; 
testimony  of  the  father  as  to  what 
the  child  would  probably  have 
been  worth  to  himself  and  family 
adn^issible,  when.    454. 

It  is  not  now  the  law  in  Ohio, 
if  it  ever  was,  that  a  railway  com- 
pany Is  liable  for  the  injury  of 
one  who  was  guilty  of  contribu- 
tory negligence  in  getting  into  a 
place  of  peril,  but  whose  peril  was 
or  might  have  been  seen  by  the 
engineer  or  motorman  in  time  to 
have  prevented  the  accident    649. 

It  is  not  error  to  refuse  to  di- 
rect   a   verdict   for   a    defendant 
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traction  company,  wher«  the  evi- 
dence shows  that  the  plaintiff's 
team  was  being  driven  parallel 
with  the  track  and  in  the  same  di- 
rection in  which  the  cars  were 
run,  and  in  turning  upon  the  track 
to  avoid  another  team,  was  struck 
by  a  car  coming  up  behind  and 
running  very  rapidly.     649. 

On  the  part  of  a  municipality  in 
failing  to  remove  an  accumulation 
ot  snow  and  ice  from  the  sidewalk, 
is  a  question  for  the  Jury.    575. 

As  between  a  municipality  and 
a  pedestrian,  who  fell  in  the  night 
time  on  an  accumulation  of  ice 
peculiar  to  that  particular  place 
in  the  sidewalk,  and  of  which  he 
was  ignorant  and  the  municipal 
authorities  had  knowledge,  is  a 
question  for  the  jury.    575. 

One  is  not  bound  to  leave  a  side-* 
walk  and  go  into  a  roadway  sim- 
ply because  of  knowledge  that  the 
walk  Is  out  of  repair,  and  he  is 
not  charged  with  contributory 
negligence  when  the  evidence 
shows  that  while  on  the  walk  he 
conducted  himself  as  an  ordinari- 
ly prudent  person  would  do  under 
the  circumstances.    598. 

An  uneducated  woman  is  not 
chargeable  with  contributory  neg- 
ligence in  walking  upon  a  side- 
walk which  was  out  of  repair,  be- 
cause of  her  answer  in  the  affirm- 
ative when  asked  whether  she  ex- 
ercised the  same  degree  of  care  in 
walking  upon  this  walk  upon 
which  she  was  Injured  that  she 
would  have  exercised  on  a  walk 
known  to  be  in  proper  repair.  598. 

NOTICE}— 

Of  an  accumulation  of  ice  in  the 
street  will  be  presumed,  when. 
11. 

Of  a  proposed  street  improve- 
ment is  binding  upon  all  parties 
interested  in  a  particular  prop- 
erty, when  served  on  a  lessee  for 
ten  years  with  privilege  of  pur- 
chase, to  whom  the  control  of  the 
property  is  entrusted  as  complete- 
ly as  in  this  case.    31. 

To  the  president  of  a  corpora- 
tion concerning  a  matter  within 


the  scopd  Of  his  authority  is  no- 
tice to  the  corporation.    272. 

NUISANCEJ— 

Liability  of  municipality  for  in- 
jury resulting  from  an  accumula- 
tion of  ice  in  the  street,  where  the 
nuisance  has  existed  for  ten  days 
and  was  caused  by  a  leak  in  a 
city  water-pipe.     11. 

A  municipality  is  liable  in  dam- 
ages on  account  of  a  collision 
with  a  telegraph  pole  which  is  so 
placed  in  the  street  as  to  be  dan- 
gerous or  a  nuisance  to  those  us- 
ing the  street;  but  whether  or  not 
the  pole  is  a  nuisance  as  located 
is  a  question  for  the  Jury.    229. 

OFFICE  AND  OFFICERS— 

An  assistant  matron  of  a  work- 
house is  an  employe,  and  not  an 
officer,  and  on  sufficient  proof  cf 
neglect  or  misconduct,  may  be  re- 
moved by  the  board  In  control 
without  the  privilege  of  meeting 
her  accusers  or  making  a  defense. 
100. 

The  giving  of  a  continuing  bond 
by  an  officer  in  the  militia  ren- 
ders him  liable  for  the  premium 
thereon  until  released  by  the  giv- 
ing of  a  new  bond  or  surrender 
of  the  property  in  his  possession. 
399. 

Prosecuting  attorneys  are  not 
local  officers,  but  are  a  part  of  the 
permanent  organization  of  the 
state.     612. 

OIL  AND  GAS— 

Lease  to  run  as  long  as  oil  or 
gas  are  found  in  paying  quanti- 
ties; failure  to  sink  new  wells 
not  ground  for  terminating, 
where  the  production  is  light  and 
the  expense  would  not  be  war- 
ranted; failure  to  operate  exist- 
ing wells  for  a  time,  where  satis- 
factory reasons  therefor  could  be 
shown;  the  lessee  the  Judge  as  to 
whether  the  production  will  war- 
rant further  operation  of  wells. 
429. 

ORDINANCES— 

Where  a  mayor  has  found  that 
defendant   did    violate   a   certain 
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ordinance,  a  reylewlng  court  Is 
bound  to  assume  that  an  ordi- 
nance existed  covering  the  of- 
fense charged,  and  can  not  re- 
verse the  Judgment  unless  error 
is  shown.    9. 

To  bring  an  ordinance  before  a 
reviewing  court,  it  must  be  certi- 
fied up  with  the  other  evidence. 
9. 

PARENT  AND  CHILD— 

Parent    may    recover    out    of 
estate  of  child  for  past  support 
-under  special  circumstances.    89. 

Material  advantages  and  afflu- 
ence of  relatives  is  not  controlling 
in  awarding  the  custody  of  chil- 
dren, as  against  the  care  and  in- 
terest of  their  mother.     135. 

The  discretion  vested  In  a  trial 
court  with  reference  to  the  cus- 
tody of  children  will  not  be  in- 
quired into  by  a  reviewing  court, 
except  on  a  charge  of  abuse  oi 
discretion  or  that  a  grave  mistake, 
has  been  made.    135. 

As  between  a  parent  and  child 
a  deed  of  gift  from  the  former  is 
presumed  to  be  by  way  of  ad- 
vancement, and  the  burden  is  up- 
on the  latter  to  show  the  con- 
trary.   277. 

When  the  consideration  stated 
in  a  deed  for  land  from  a  father 
to  his  daughter  is  one  dollar,  the 
daughter  takes  the  land  as  a  pur- 
chaser, and  parol  evidence  is  no 
admissiDle  to  show  that  the  con 
sideration  was  love  and  affec- 
tion.   277. 

As  between  the  father  and 
mother  the  whole  legal  obliga- 
tion for  the  care  and  support  of 
their  children  is  upon  the  father. 
419. 

An  allowance  to  a  divorced 
mother  for  the  care  of  her  child 
should  be  sufficient  to  pay  her  for 
such  proportion  of  her  time  as 
is  necessarily  thus  occupied.    419. 

An  allowance  for  the  suppo** 
of  the  child  of  a  divorced  couple 
should  be  proportionate  to  the 
father's  means,  considering  the 
health  and  best  interest  of  the 
child.     419. 


The  rule  which  permits  a  wid- 
owed motner,  without  means  or 
income  other  than  from  her  own 
labor,  to  charge  the  estate  of  he*- 
child  for  support  and  education, 
is  applicable  to  the  case  of  . 
step-son.    417. 

PARTIES— 

Joinder  of.  In  suits  for  the  sale 
of  real .  estate  for  taxes.    96. 

Arbitrators  are  not  parties  to  a 
contract  of   submission   and   ca 
not  sue  upon  it    106. 

Necessary  to  determine  the 
ownership  of  a  fund;  granting  l. 
a  motion  to  dismiss  one  of  the 
parties  to  the  controversy  makes 
erroneous  a  Judgment  thereafter 
rendered  on  the  pleadings.    313. 

Where  a  plaintifT  who  denies 
the  existence  of  a  partnership 
with  the  defendant  is  met  by  the 
testimony  of  several  witnesses  as 
to  admissions  by  him  as  to  the 
existence  of  a  partnership,  and 
his  name  does  not  appear  on  the 
weekly  payroll,  and  he  is  unable 
to  show  any  contract  whereby  he 
was  to  furnish  material  and 
money  for  the  prosecution  of  the 
work  in  which-  he  appears  to  have 
been  Jointly  engaged,  a  verdict  in 
his  favor  is  clearly  against  the 
weight  of  the  evidence.    256. 

PAYMENT— 

Meaning  and  construction  of 
the  verb  "pay."    286. 

Where  made  with  a  worthless 
check  or  order;  acceptance  of,  in 
due  course  of  business  does  not 
constitute  absolute  payment,  un- 
less; return  of  worthless  paper 
not  necessary  to  recover  on  the 
debt     303. 

Where  payments  are  made  by  r 
debtor  to  a  creditor  without 
designation  they  saould  be  an 
plied  to  the  only  debt  shown  to 
exist;  where  payments  have  been 
made  for  the  specific  purpose  of 
extinguishing  a  lien,  subsequent 
payments  made  without  designa- 
tion will  be  presumed  to  have 
been  made  for  the  same  purpose, 
449. 
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To  take  a  contract  out  of  the 
statute  of  frauds,  the  acts  relied 
upon  as  part  performance  must 
be  done  strictly  with  reference 
to  the  contract.    615. 

PLEADINGS— 

Waiver  oi  a  tort  by  form  of 
petition.     22. 

Sufficient  allegations  in  a  peti- 
tion for  damages  on  account  of 
fire  communicated  to  farm  lands 
by  a  locomotive.     17. 

An  amended  petition  does  not 
state  a  new  cause  of  action  from 
that  in  the  original  petition  whe* 
the  same  evidence  would  prove 
either  cause  of  action,  or  the 
measure  of  recovery  is  the  same 
in  both,  or  when  a  recovery  on 
the  cause  of  action  in  the 
amended  petition  would  bar  a  re- 
covery on  the  original  petition. 
22. 

Effect  of  suing  for  money  act- 
ually received  by  the  defendant 
and  belonging  to  the  plaintiff  and 
no  more,  instead  of  suing  for 
damages  for  conversion.     22. 

A  special  case,  falling  within 
the  exception,  is  made  out  by  the 
application  in  this  case,  but  were 
this  not  true,  the  evidence  cured 
the  insufficiency.     89. 

As  to  machinery  being  out  of 
order  and  promises  to  repair.  144. 

In  a  suit  for  damages  by  one 
who  when  lawfully  entering  a 
railway  depot  in  the  night  time 
was  shot  by  the  agent,  who  had 
been  armed  by  the  company  for 
the  purpose  of  protecting  the 
property.     169. 

An  admission  in  the  pleadings 
must  prevail  over  a  finding  it 
the  contrary  by  a  Jury.     167. 

An  allegation  that  the  assignor 
of  unearned  wages  was  in  the  em- 
ployment of  the  debtor  at  the 
time  of  the  assignment,  and  con- 
tinuing in  such  employment  d 
ing  the  time  of  the  earning  of  thf 
wages  for  which  Judgment  i* 
asked,  sufficiently  alleges  a  con- 
tract of  employment  whereon  to 
base  an  assignment  of  future 
wages.  161. 


In  an  action  for  wrongful  death 
under  Sections  6134  and  6135.  th-^ 
petition  need  not  allege  that  the 
next  of  kin  suffered  pecuniary 
damages.     242. 

What  the  petition  must  set 
forth  in  an  action  for  failure  to 
comply  with  an  order  in  proceed- 
ings In  aid  of  execution.    258. 

Judgment  rendered  upon,  is  er- 
roneous, where  the  action  is  to 
determine  the  ownership  of  a 
fund  and  a  motion  has  been 
granted  to  quash  the  service  of 
summons  as  to  one  of  the  parties. 
303. 

Failure  to  set  out  the  endorse- 
ments on  a  note  or  to  state  that 
there  are  no  endorsements,  is  a 
defect  to  be  reached  by  motion 
and  not  by  demurrer.    325. 

A  petition  which  alleges  that 
the  plaintiff  was  employed  at  a 
specified  salary  to  carry  on  a  busi- 
ness for  the  defendant,  who  was 
to  become  responsible  for  the 
debts  incurred  in  the  conduct 
thereof,  sets  forth  facts  creating 
the  relation  of  principal  and  sure- 
ty upon  which  an  action  can  be 
maintained  to  compel  the  defend- 
ant to  pay  theoL    325. 

A  petition  to  compel  a  principal 
to'  pay  debts  to  save  his  surety 
is  open  to  demurrer  for  failure 
to  allege  that  the  debts  have  be- 
come due.    325. 

As  to  the  ownership  of  promis- 
sory notes  and  their  assignment 
or  transfer.    367. 

In  an  action  by  the  county 
treasurer  for  collection  of  unpaid 
taxes;  surplusage.    384. 

The  prooi  must  correspond  with 
the  alegations  of  the  petition; 
variance  as  to  whether  the  acci- 
dent complained  of  caused  the  in- 
Jury  or  aggravated  an  existing  in- 
Jury.    413. 

With  reference  to  a  contract 
for  the  sale  of  a  certain  propor- 
tion of  the  nut  and  slack  pro- 
duced from  a  coal  mine.    605. 

Where  the  petition  in  an  action 
for  breach  of  contract  does  not 
allege  a  complete  written  agree- 
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ment,  and  an  amblgaoos  memo- 
randum agreement  is  attached  to 
the  petition,  it  is  error  to  exclude 
exidence  in  explanation  of  thi/ 
agreement  which  was  enteric 
into.    581. 

PLEA  IN   BARp- 

The  Judgment  of  a  mayor  upon 
an  issue  presented  by  a  plea  ii. 
bar  may  be  reviewed  independent- 
ly of  the  other  issues  in  the  case, 
when  presented  upon  a  bill  of  ex- 
ceptions containing  the  evidence 
upon  this  issue  alone.     334. 

A  plea  in  bar  to  a  criminal 
prosecution  must  be  supported  by 
the  record  of  acquittal  or  convic- 
tion of  the  same  offense,  and  also 
by  evidence  that  the  accused  is 
the  same  person  referred  to  in*  the 
records    334. 

PREMIUM— 

Credit  to  which  an  abutting 
property  owner  is  entitleu  on  ac- 
count of  premium  received  by 
the  municipality  from  the  sale 
of  bonds  to  meet  the  expense  of 
a  street  improvement.     197. 

PRESUMPTION— 

A  reviewing  court  will  assume 
that  the  ordinance  existed  under 
which  a  mayor  found  a  defend- 
ant guilty.     9. 

Of  notice  of  a  nuisance  in  the 
form  of  an  accumulation  of  ice 
in  the  street    11. 

As  to  employment  continuing, 
whereon  an  assignment  of  un- 
earned wages  has  been  based.  161. 

As  to  genuineness  of  signature 
of  abutting  property  owner  to 
petition  for  a  sidewsdk,  where  he 
does  not  remember  placing  it 
there,  but  there  is  no  motive  on 
the  PNEul  of  any  one  else  for  plac- 
ing it  there.    193. 

Where  tne  original  will  has 
been  lost,  and  a  copy  of  the  rec- 
ord of  such  will  in  a  foreign  Jur- 
isdiction is  oftered  in  evidence, 
the  presumption  is  that  it  is  a 
true  copy,  when.   261. 

Where  a  deed  of  gift  is  made  by 
a  parent  to  a  child,  the  presump- 


tion is  that  it  was  by  way  of  ad- 
vancement.  277. 

As  to  a  written  contract;  bur- 
den of  proof  as  to  acceptance  of 
worthless  order  in  part  payment 
303. 

The  presumption  obtains  that 
the  Jury  understood  the  charge 
of  the  court  and  applied  it  cor- 
rectly.   293. 

Where  {i  record  offered  as  a 
plea  in  bar  is  not  attached  to 
or  made  a  part  of  the  bill  of  ex- 
ceptions, no  presumption  arises 
that  it  was  offered  in  evidence 
in  the  trial  court.    334. 

As  to  the  ownership  of  negotia- 
ble paper,  is  that  the  holder  took 
it  for  value  before  maturity  and 
in  the  usual  course  of  trade.   367. 

As  to  payments  made  by  a 
debtor  to  a  creditor  without 
designation.    449. 

In  the  absence, of  evidence  to 
the  contrary,  it  will  be  presumed 
that  a  deed  was  delivered  on  the 
date  of  its  execution.    672. 

PRINCIPAL  AND  SURETY— 

An  action  to  compel  a  princi- 
pal to  pay  a  debt  to  save  his 
surety  is  open  to  demurrer  for 
failure  to  allege  that  the  debt 
has  become  due.    326. 

In  an  action  on  a  note  the 
Joinder  of  creditors  of  the  prin- 
cipal who  are  strangers  to  the 
note  as  parties  defendant  is  open 
to  demurrer.    326. 

PRIVILEGE— 

Claimed  by  a  plaintiff  under 
examination  before  a  notary  un- 
der Section  5243;  where  goods 
were  purchased,  in  spite  of  a  com- 
bination to  boycott  the  buyer,  not 
a  trade  secret  or  privileged,  when. 
589. 

PROCEEDINGS      IN      AID      OF 
EXECUTION— 

Where  an  action  is  brought 
against  a  Judgment  creditor  un- 
der Section  6680-5,  the  petition 
must  set  forth  the  proceedings 
before  the  Justice  and  also  the 
fact  that  the  defendant  is  in  fact 
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Indebted  to  the  Judgment  debtor. 
258. 

promise- 
To  a  second  party  for  the  bene- 
fit of  a  third  party  may  be  en- 
forced by  the  third  party;  lia- 
bility of  parties  to  an  arbitra- 
tion for  compensation  to  the  arbi- 
trators.  105. 

PROMISSORY  NOTE— 

Failure  to  set  out  the  endorse- 
ment on  a  note,  or  to  state  that 
there  are  no  endorsements,  \a  a 
defect  to  be  reached  by  motion 
and   not   by   demurrer.    325. 

PROMOTER— 

Liability  of,  for  worthless  stock 
sold  under  representations  claim- 
ed to  have  been  false.   696. 

PROSECUTING    ATTORNEYS— 

Section  1297  fixing  the  salaries 
of,  is  unconstitutional  for  lack 
of  uniformity  of  operation.    512. 

Are  not  local  oflloers  but  are  a 
part  of  the  permanent  organiza- 
tion of  the  state.    512. 

PROXIMATE  CAUSE— 

Of  negligence,  where  one  fell 
into  a  coal  vault  under  the  side- 
walk over  which  an  insecure  cov- 
ering was  maintained;  original 
and   intervening  negligence.    33. 

Where  a  number  of  causes  are 
the  immediate  and  efficient  ex- 
planation of  the  injury,  it  is  not 
competent  to  separate  one  of  them 
from  the  others  and  say  that  it 
was  the  proximate  cause.    144. 

QUO   WARRANTO— 

Where  brought  by  the  attorney- 
general  against  several  corpora- 
tions to  oust  them  from  their 
corporate  franchisee,  on  the 
ground  that  they  have  entered 
into  an  illegal  agreement  or  com- 
bination in  restraint  of  trade,  will 
lie  in  any  county  where  one  or 
more  of  the  corporations  is  sit- 
uated or  has  a  place  of  business, 
and  process  may  issue  thence  to 
any  other  county  where  any  other 
of  the  defendant  corporations  is 
situated.    557. 


RAILWAYS— 

Fire  communicated  to  farm 
lands  by  locomotive;  allegations 
of  petition  in  suit  for  damages 
sufficient,  when;  liuck  of  negli- 
gence may  be  shown  as  a  defense, 
and  such  defense  is  made  out, 
when.    17. 

Negligence  in  maintaining  a 
railroad  turntable  near  a  traveled 
path  where  children  may  play 
upon  it  and  get  hurt   57. 

Ticket  agent  of,  shown  to  have 
authority  to  reserve  berths  of  a 
sleeping  car  company  by  proof 
of  ratification  of  similar  reserva- 
tions previously  made  under  the 
same  circumstances.    173. 

A  railroad  company  Is  liable 
for  Ihe  tort  of  a  depot  agent,  who 
had  been  armed  for  the  purpose 
of  protecting  the  company's  prop- 
erty, and  who  shot  one  entering 
the  building  on  lawful  business. 
169. 

The  requirement  that  a  flagman 
be  stationed  at  a  railroad  crossing 
at  grade  can  only  be  made  where 
it  is  found  that  the  crossing  is 
dangerous  to  the  public,  and  the 
expense  of  keeping  a  flagman  at 
the  crossing  can  not  be  charged 
against  a  traction  company  under 
an  agreement  by  the  traction  com- 
pany to  pay  all  expenses  "lawful- 
ly required"  for  maintaining  a 
flagman,  when.    197. 

There  are  no  rights  vesting  in 
a  steam  railroad  as  an  adjoining 
lot  owner  which  would  enable  it 
to  enforce  an  agreement  with  a 
traction  company  to  pay  the  ex- 
penses of  maintaining  a  flagman 
at  the  crossing  of  the  two  roads. 
199. 

Injunction  will  lie  to  prevent, 
without  compensation  to  the 
owner  of  the  land,  of  the  carrying 
over  a  spur-track  of  a  business 
greatly  in  excess  of  that  specified 
in  the  agreement  under  which 
permission  was  obtained  to  lay 
the  track.    350. 

Accident  at  a  crossing  in  the 
country;  negligence  in  going  upon 
the     track;     view     partially    ob- 
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Btructed;  charge  of  court  as  to 
speed  of  train  and  signal  for 
crossing.   437. 

RATIFICATION— 

A  contract  of  employment  with 
a  company  whose  business  is 
taken  over  by  a  new  company  is 
ratified  by  the  new  company, 
when.     272. 

REAL  BSTATB— 

Duty  of  owner  of,  toward  tres- 
passers; conflicting  holdings  of 
the  courts  as  to;  reasonable  pre- 
cautions for  the  protection  of 
children.    67. 

RBCBIVBR— 

Of  a  corporation,  with  no  other 
title  to  Its  assets  and  property 
than  that  derived  from  his  ap- 
pointment in  a  suit  brought  in 
another  state,  can  not  maintain 
an  action  in  this  state  for  the 
collection  of  said  assets,,  either  in 
his  own  name  or  that  of  the  cor- 
poration.  205. 

RECORD— 

Of  a  personal  Judgment  can  not 
be  contradicted  by  evidence 
aliunde^  when.    206. 

Evidence  may  be  heard  de  hora 
the  record  only  to  the  extent  of 
establishing  the  Jurisdiction  of 
the  court  452. 

A  record  imports  absolute  verity 
until  it  is  corrected  in  a  proceed- 
ing for  that  purpose.    452. 

REDEMPTION— 

Purchase  of  an  equity  of,  dis- 
tinguished from  purchase  of  the 
land  in  fee.  221. 

REMEDY— 

The  statute  of  frauds  prescribes 
a  rule  of  procedure  and  relates 
to  the  remedy  only.  333. 

RESCISSION— 

A  contract  to  purchase  corpo- 
rate stock  and  pay  therefor  out 
of  dividends  and  earnings  and 
from  other  sources  at  the  option 
of  the  buyer  is  an  executed  con- 
tract, when;  and  can  not  be  re- 
scinded by  one  of  the  parties  with- 
out the  consent  of  the  other.  114. 


RES  JUDICATA— 

Can  not  be  based  upon  matter 
pertaining  to  the  remedy  only,  but 
must  rest  upon  a  determination 
of  the  essential  merits  of  the  con- 
troversy.  333. 

RETROSPECTIVE  LAWS— 

An  act  making  broader  the 
right  of  Joinder  of  defendants  and 
causes  of  action  is  applicable  to 
a  case  pending  in  an  appellate 
court,  although  brought  up  on  ap- 
peal subsequent  to  its  enactment 
96. 

REVERSIONER^ 

Rights  of,  as  against  one  claim- 
ing by  adverse  possession;  can 
not  postpone  the  bar  of  the 
statute,  when.   261. 

RIPARIAN  RIGHTS— 

Measure  of  damages  to  a  ripar 
rian  owner  whose  lands  have  been 
injured  by  the  wash  from  mines 
further  up  stream.  293. 

RULE  IN  SHELLEY'S  CASE— 

The  words  "during  her  natural 
life  and  at  her  decease  to  go  to 
her  lawful  heirs,"  although  con- 
veying a  fee  simple  in  the  state 
where  the  will  was  executed,  con- 
vey only  a  life  estate  in  Ohio. 
261. 

SALES— 

A  sale  o^  corporate  stock  to  be 
paid  for  out  of  dividends  and 
earnings  and  from  other  sources 
at  the  option  of  the  purchaser  is 
not  void  for  want  of  mutuality 
and  is  a  valid  sale.   114. 

Of  goods  perishable  in  charac- 
ter in  carload  lots  f.  o.  b.  at  ship- 
ping point;  seller  required  to  do 
all  things  reasonable  for  the  pro- 
tection of  the  goods;  question  as 
to  proper  performance  is  one  for 
the  Jury.    446. 

Title  passes  to  buyer  of  per- 
ishable goods  delivered  in  carload 
lots,  when;  buyer  not  bound  to 
receive  such  goods  injured  in 
transit,  when.   446. 

Form  of  action  by  the  vendee 
where    the    warranty    was   both 
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false  and  fraudulent,  and  where 
false  but  not  fraudulent    579. 

SCHOOLS— 

Section  3968,  providing  for  an 
official  depository  of  school  funds, 
Is  constitutional.   179. 

The  provision  of  Section  4091 
for  payment  of  a  week's  salary 
to  teachers  In  attendance  at  a 
teachers'  Institute  applies  alike 
to  teachers  who  prior  to  the  hold- 
ing of  the  Institute  have  accepted 
employment  for  the  ensuing  year, 
and  to  teachers  who  accept  em- 
ployment within  three  months 
from  the  close  of  the  Institute. 
373. 

Liberal  policy  of  the  state  with 
reference  to  schools.   373. 

A  requirement  that  all  public 
school  pupils  shall  be  vaccinated 
for  prevention  of  small-pox  as  a 
condition  of  their  admission  is 
not  invalid  on  the  ground  that  it 
is  not  m  harmony  with  the  policy 
of  the  state  with  reference  to 
education  and  the  compulsory  at- 
tendance of  children  during 
school  age.    608.  ' 

SCHOOL  TEACHERS'  PENSION 
FUND— 
The  school  teachers'  pension 
fund  does  not  provide  a  bounty 
but  the  basis  of  a  mutual  contract 
in  the  nature  of  insurance,  and 
hence  all  terms  relative  thereto 
should  be  given  a  fair  interpreta- 
tion without  straining  aa  to  who 
shall  be  included  therein.   337. 

SCINTILLA  RULE— 

Until  modified  or  abolished  by 
the  Supreme  Court,  it  is  the  duty 
of  a  nisi  prlus  Judge  to  follow 
and  apply  it,  notwithstanding  his 
personal  inclination  or  his  opin- 
ion of  the  merits  of  the  case.  333. 

SENTENCE— 

In  the  absence  of  a  statutory 
enactment  to  the  contrary,  the 
Judge  may  revoke  the  suspension 
of  a  sentence  after  the  term  in 
which  It  is  pronounced.    292. 

SERVICES— 
Of     arbitrators;     compensation 


for;  form  of  action  to  recover; 
liability  of  the  parties  to  the 
reference  Jointly  and  severally. 
105. 

SIDEWALK— 

Negligence  of  abutting  owner 
and  occupant  of  building  in  fail- 
ing to  Keep  the  sidewalk  safe  and 
unobstructed.  33. 

Accumulation  of  ice  and  snow 
upon;  questions  of  negligence  as 
between  the  municipality  and  one 
falling  on  such  accumulation  in 
the  night  time.    575. 

One  is  not  bound  to  leave  a 
sidewalk  and  go  into  a  roadway 
simply  because  of  knowledge  that 
the  walk  is  out  of  repair,  and  he 
is  not  chargeable  with  contribu- 
tory negligence  where  the  evi- 
dence shows  that  while  on  the 
walk  he  conducted  himself  as  an 
ordinarily  prudent  person  would 
do  under  the  circumstances.   598. 

SPECIFIC  PERFORMANCE— 

Damages  may  be  awarded  in 
lieu  of,  when;  but  must  not  in- 
clude speculative  or  accidental 
profits.   357. 

SPEED— 

Evidence  as  to  the  speed  at 
which  an  electric  car  was  being 
run  is  competent,  when  expressed 
by  one  who  sees  such  cars  in 
operation  daily  and  often  rides 
upon  them,  although  he  has  had 
no  experience  in  operating  them. 
549. 

STATUTES— 

In  construing  statutes  a  word  *s 
not  to  be  given  a  limited  or  spe- 
cialized meaning  unless  such 
meaning  is  made  by  the  enact- 
ment  337. 

While  rights  can  not  be  en- 
forced under  an  unconstitutional 
law,  equity  will  endeavor  to  re- 
store all  to  their  rights  and  their 
former  statu  quo,    337. 

STATUTES  CONSIDERED— 

Sections  3365-5  and  3365-6,  re- 
lating to  losses  from  fire  com- 
municated by  locomotive.  17. 
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Section  6835,  relating  to  the 
crime  of  burglary.    28. 

Sections  z»a5,  2835&,  and  2837, 
relating  to  the  bonding  capacity 
of  municipalities.    41. 

Section  6843,  relating  to  em- 
bezzlement.  66. 

Section  5591,  relating  to  attach- 
ment   84. 

Section  6017,  relating  to  the  re- 
moval 01  executors.  86. 

Section  3  of  the  act  of  April 
25,  19u4,  relating  to  Joinder  in 
the  sale  of  real  estate  for  taxes. 
96. 

Section  6100,  relating  to  the 
Jurisdiction  of  the. probate  court 
89. 

Sections  3162  and  3166,  relating 
to  discharge  of  parties  from  fur- 
ther liability.    105. 

94  O.  L.,  42,  relating  to  the  cov- 
ering of  certain  machinery  with 
guards.    144. 

Section  3968,  providing  for  an 
official  depository  of  public  school 
funds.    179. 

Section  6524,  relating  to  review 
on  weight  of  the  evidence.   190. 

Section  4155-1,  regulating  pro- 
cedure in  the  foreclosure  of  a 
chattel  mortgage  covering  house- 
hold goods,  etc.    213. 

Sections  3162  and  3166,  inclu- 
sive, for  the  relief  of  partners 
and  Joint  debtors.    253. 

Sections  6680-3,  6680-4  and 
6680-5,  relating  to  proceedings  in 
aid  of  execution.   258. 

Section  6579,  limiting  the  time 
for  entering  Judgment  by  a  Justice 
of  the  peaca   237. 

Sections  6134  and  6135,  relating 
to  actions  for  wrongful  death. 
242. 

Section  524,  relating  to  the  ex- 
clusive Jurisdiction  of  the  probate 
court   240. 

Section  6565;  relatitig  to  the 
presentation  of  a  piea  in  bar.    334. 

Section  97  of  the  municipal 
code,  relating  to  the  disposition 
of  bonds  "remaining  unsold.    341. 


Section  1778,  relating  to  suits 
by  tax-payers.    341. 

Section  6448,  relating  to  the  ap- 
propriation of  property.    '6b0. 

Section  5242,  relating  to  the 
competency  of  a  party  to  testify. 
367. 

Section  3172,  giving  an  en- 
dorsee or  holder  of  negotiaible 
paper  the  right  to  maintain  an 
action  m  uis  own  name.    367. 

Section  4091,  providing  for  pay- 
ment of  public  school  teachers 
while  in  attendance  at  teachers' 
institutes.  373. 

Section  2315,  relating  to  claims 
for  damages  on  account  of  street 
improvements.   385. 

Section  3623,  providing  that 
copies  of  applications  for  life  in- 
surance shall  accompany  tlie  poli- 
cies when  Issued.   397. 

Section  3626,  providing  estoppel 
against  life  insurance  companies 
from  making  certain  defenses. 
397. 

Section  6601»  providing  that 
Judgments  in  forcible  entry  and 
detainer  shall  not  be  a  bar  to  fur- 
ther action  by  either  party.    389. 

Section  1104,  as  amended  April 
25.  1904.     384. 

Section  3104,  providing  for  the 
giving  of  bonds  by  certain  officers 
in  the  state  militia.    399. 

Section  5302,  relating  to  the 
time  for  allowance  and  signing  of 
a  bill  of  exceptions.   454. 

Section  550,  relating  to  the  fil- 
ing of  affidavits  of  bias  and  pre- 
judice.  457. 

Section  143  of  the  municipal 
code,  relating  to  awards  of  con- 
^tracts  for  street  imiprovementsL 
493. 

Section  4977,  placing  limita- 
tions upon  actions  for  recovery 
of  realty.    497.* 

Section  1297,  fixing  the  salaries 
of  prosecuting  attorneys.    512. 

Section  5971,  providing  that 
certain  devises  shall  not  lapse 
by  the  death  of  the  devisee.    517. 
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Section  6480,  relating  to  serv- 
ice  of  summons  on  managing 
agent    631« 

Section  6733,  relating  to  pro- 
ceedings when  Judgment  of  .  jus- 
tice of  the  peace  may  be  reversed. 
631. 

Section  6496,  relating  to  service 
oi  order  of  attachment   581. 

Section  4114,  relating  to  pre- 
sumption as  to  possession  by  pur- 
chaser at  tax  Bale.   654. 

Section  5243,  providing  that 
opposite  party  may  be  compelled 
to  testify:   589. 

Section  3986,  providing  that  a 
board  of  education  may  make  and 
enforce  rules  for  vaccination.  608. 

STATUTE  OF  FRAUDS— 

The  statute  of  frauds  prescribes 
a  rule  of  procedure  and  relates 
to  the  remedy.   333. 

STATUTE  OF  LIMITATIONS— 

The  running  of  the  bar  of  the 
statute  can  not  be  postponed  by 
a  remainderman  as  against  one 
claiming  by  adverse  possession, 
when.   z61. 

STREET— 

Application  of  the  twenty-five 
per  cent  limitation  as  to  assess- 
ment for  improvement  of.    31. 

Notice  of  a  proposed  improve- 
ment of,  is  binding  upon  all  part- 
ies interested  in  a  particular  prop- 
erty, when  served  upon  a  lessee 
for  ten  years  with  privilege  of 
purchase  and  in  control  of  the 
property.  31. 

An  abutting  owner  who  Is  ac- 
tive in  procuring  the  improve 
ment  of  a  street  ainder  a  statute 
which  provides  that  the  assess- 
ment shall  be  by  the  front  foot, 
is  not  entitled  to  relief  as  to  the 
excess  of  the  assessment  over  the 
benefits.   i93. 

A  finding  that,  an  abutting 
owner  signed  the  original  peti- 
tion and  knew  that  the  work  was 
progressing  and  that  the  property 
would  be  assessed,  is  not  suffi- 
cient  to   support   the   conclusion 


that  he  participated  in  the  im- 
provement of  the  sidewalk  in  ac- 
cordance with  a  supplemental 
petition;  but  where  his  name  also 
appears  on  the  supplemental  peti- 
tion,, the  signature  is  not  dis- 
proved by  the  fact  that  he  does 
not  remember  placing  it  there. 
193. 

Assessment  for  improvement 
of;  credit  to  which  abutting 
owner  is  entitled  from  the  pre- 
mium received  from  bonds  sold; 
credit  can  only  be  made  on  in- 
terest payable  on  deferred  in- 
stallments of  his  assessment  197. 

The  lact  that  a  court  divides 
on  the  question  whether  the  bene- 
fits equal  the  assessment,  is  not 
ground  for  dfisturbing  the  assess- 
ment in  the  absence  of  reasons 
invoking  equitable  intervention. 
212. 

The  tact  that  a  street  has  been 
open  and  used  for  many  years 
and  property  owners  have  built 
thereon  with  reference  to  the  nat- 
ural grade,  not  ground  for  dam- 
ages because  of  a  subsequent 
change  to  an  established  grade, 
when  it  appears  that  the  change 
was  a  reasonable  one.  386. 

The  presentaticm  of  a  claim  for 
damages  for  change  of  grade  is 
a  prerequisite  to  the  right  to  re- 
cover damages  because  of  such 
change,  when.  386. 

The  dedication  and  acceptance 
of  an  alley  makes  it  a  public  way, 
and  abutting  premises  are  there- 
by invested  with  an  appurtenant 
easement  therein;  vacation  of  an 
alley  without  the  consult  of  one 
whose  only  means  of  ingrress  and 
egress  in  the  rear  is  thereby  cut 
off.    468. 

Not  a  delegation  of  power  for 
council  to  designate  in  the  alter- 
native the  material  to  be  used  in 
improving  a  street;  abutting  own- 
ers can  not  control  selection  of 
material.    493. 

Improvement  of;  selection  of 
material  by  council  in  the  alter- 
native; abutting  owners  can  not 
control  the  choice  of  material; 
discretion  of  the  board  in  award- 
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ihg  the  contract  to  another  than 
the  lowest  bidder.    493. 

Held  adversely  for  more  than 
twenty-one  years;  action  to  quiet 
title  to;  whether  Section  4977  ap- 
plies to  streets  which  have  been 
opened  is  a  matter  of  grave  doubt, 
but  under  the  authorities  title 
may  be  acquired;  encroachment 
upon  street  distinguished  from 
entire  occupation  of  the  street. 
49?. 

A  municipality  does  not  lose 
jurisdiction  over  a  petition  for  a 
street  improvement  by  reason  of 
a  delay  of  two  years  in  taking 
action  thereon,  nor  are  the  peti- 
tioners relieved  from  their  obli- 
gation to  pay  the  assessment  by 
reason  of  such  delay.   620. 

A  petition  is  not  necessary  to 
render  valid  an  assessment  to  pay 
the  cost  of  acquiring  property 
for  straightening  a  street    520. 

A  change  in  the  law  regulating 
the  levying  of  street  assessments, 
made  while  the  petition  for  the 
improvement  is  pending  before 
council,  does  not  invalidate  the 
assessment,  when.    520. 

Failure  of  council  to  determine 
in  advance  the  manner  in  which 
an  assessment  shall  be  levied,  or 
to  give  notice  to  property  owners 
of  an  intention  to  levy  an  assess^ 
ment,  does  not  render  the  assess- 
ment invalid,  when.   520. 

The  lien  of  a  street  assessment 
attaches  from  the  passage  of  the 
assessing  ordinance;  purchasers 
of  property  prior  thereto  without 
notice  are  not  liable  therefor.  520. 

The  whole  cost  of  an  improve- 
ment having  been  assessed 
against  the  petitioners,  who  were 
less  than  a  majority  of  the  abut- 
tingvproperty  owners  both  in  num- 
ber and  feet  front,  the  court  de- 
clares the  assessment  inequita- 
ble and  orders  that  a  new  assess- 
ment be  levied  which  will  place 
upon  the  property  of  the  peti- 
tioners only  their  fair  share  of 
the  cost  of  the  improvement.  520. 

Existence  of,  though  not  dedi- 
cated or  accepted,  is  sufficiently 
established  to  render  corporation 


liable  for  accident  due  to  its  be- 
ing out  of  repair,  when.    598. 

STREET  RAILWAYS— 

Construction  of  contract  be- 
tween steam  and  traction  com- 
panies as  to  expense  of  maintain- 
ing a  flagman  at  crossing  of  the 
two  roads  at  grade.   199. 

SUBROGATION— 

A  grantee  of  land  subject  to  a 
mortgage,  who  agrees  with  the 
grantor  to  pay  the  mortgage  as 
part  of  the  purchase  price,  is  not 
after  payment  entitled  to  be  sub- 
rogated to  the  rights  of  the  mort- 
gagee as  against  other  lien  hold 
ere.   221. 

SUMMONS— 

By  publication  does  not  give  a 
state  court  jurisdiction  in  an  ac- 
tion for  money  only  against  a 
non-resident  upon  whom  no  pro- 
cess was  served  within  the  state 
and  who  does  not  appear  in  the 
action.    205. 

The  quashing  of  service  as  to 
one  of  the  parties  to  an  action 
to  determine  the  ownership  of  a 
fund,  renders  erroneous  a  judg- 
ment thereafter  rendered  on  the 
pleadings.   313. 

In  an  attachment  suit,  may  be 
made  by  puolication  upon  a  show- 
ing that  service  can  not  be  made 
within  the  county.    531. 

The  collection  of  subscriptions 
for  lands  belonging  to  a  foreign 
corporation  does  not  make  the 
collector  a  "managing  agent"  of 
the  corporation  although  he  may 
be  a  director.  631. 

Is  defective  if  left  at  the  resi- 
dence of  the  president  of  a  de- 
fendant corporation.    557. 

Is  defective  if  had  upon  the 
superintendent  of  a  foreign  cor- 
poration, who  is  not  designated 
as  "managing  agent,"  if  it  ap- 
pears that  some  other  person  has 
been  designated  by  the  company 
as  the  one  upon  whom  service 
may  be  made.   557. 

When  quo  warranto  is  brought 
in  the  circuit  court  of  the  county 
where    one    of    the    corporations 
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forming  an  illegal  combination  in 
restraint  of  trade  is  situated,  and 
the  purpose  is*  to  oust  all  the  com- 
panies from  their  franchises, 
summons  may  issue  from  such 
county  to  any  other  county  in 
which  any  of  the  members  of  the 
combination  are  found.   557. 

SURETIES— 

Sureties  on  the  bond  of  the 
secretary  of  a  building  associa- 
tion, who  issued  checks  in  ficti- 
tious names  and  endorsed  them 
and  collected  the  money  thereon, 
are  liable  for  the  embezzlement 
66. 

SURPLUSAGE— 

An  allegation,  in  a  suit  by  the 
county  treasurer  for  collection  of 
unpaid  taxes,  that  taxes  and  as 
sessmentB  stand  charged  on  the 
forfeited  duplicate,  is  surplusage 
in  so  far  as  the  right  to  maintain 
the  action  is  concerned.    384. 

TAXATION— 

Sale  of  realty  for  taxes;  Joinder 
of  defendants  and  causes  in  ac- 
tion for;  Section  3  of  the  act  of 
April  2t>,  1904.    96. 

An  action  by  the  county  treas- 
urer for  'collection  of  unpaid 
taxes,  pending  at  the  time  of  the 
amendment  of  Section  1104,  is 
subject  to  the  provisions  thereof. 
384. 

Pleading  in  an  action  for  col- 
lection of  unpaid  taxes;  defend- 
ant entitled  to  allowance  for  costs 
incurred,  where  his  property  is 
improperly  offered  or  sold  on  the 
delinquent  list     384. 

TAX-PAYERr— 

Has  no  standing  in  court,  where 
it  appears  that  his  auit  to  enjoin 
the  sale  of  duly  authorized  water 
works  bonds  has  been  brought  in 
the  interest  of  a  competing  water 
company  which  has  agreed  to  in- 
demnify him  for  all  costs  and  ex- 
penses incurred.    341. 

May  enjoin  county  commission- 
ers from  carrying  out  an  order 
of  the  Secretary  of  War  to  tear 
down  a  bridge  over  a  navigable 


stream   wholly  within   the  state, 
when.    469. 

TEACHERS'    INSTITUTES— 

The  provision  of  Section  4091 
for  payment  of  a  week's  salary 
to  teacbers  In  the  public  schools 
for  the  week  they  are  in  attend- 
ance at  a  teachers'  institute  ap- 
plies to  those  who  have  been  en- 
gaged for  the  ensuing  year  but 
whose  term  of  school  have  not 
yet  begun,  and  also  to  those 'who 
accept  employment  within  three 
months  after  the  closing  of  the 
institute.    373. 

TELEGRAPH  AND  TELEPHONE 

A  municipality  is  liable  for 
damages  to  one  injured  by  colli- 
sion with  a  pole  which  is  so 
placed  in  tne  street  as  to  become 
a  nuisance  or  dangerous  and  of 
which  the  municipality  had 
knowledge.     229. 

Whether  a  pole  is  so  placed  as 
to  render  it  a  nuisance  or  dai 
gerous  to  those  using  the  street 
is  a  question  for  the  Jury,  to  be 
determined  from  all  the  circum- 
stances of  the  case  and  under 
proper  Instructions  from  the 
court    229. 

TENDER— 

The  only  effect  of  tender  Is  to 
throw  the  costs  upon  the  plaint- 
iff, if  he  fail  to  recover  more 
than  the  amount  tendered.    233. 

Of  less  than  the  amount 
claimed;  refusal  of  tender  and 
Judgment  for  more  than  the 
amount  tendered;  upon  appeal  by 
the  defendant  the  plaintiff  may 
withdraw  the  money  tendered 
and  apply  it  on  his  claim  with- 
out barring  his  right  to  proceed 
for  the  balance  claimed.    233. 

TERMS  OF  COURT— 

The  passing  of  a  term  In  which 
a  sentence  is  pronounced  does  not 
deprive  the  Judge  of  authority 
to  revoke  his  suspension  of  the 
sentence.    292. 

TIMEJ— 

Within  which  the  act  Is  re- 
quired to  be  performed;  the  word 
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"monthfi"  will  be  construed  cal- 
endar months,  whether  of  twenty- 
eight,  twenty-nine,  thirty  or 
thirty-one  days.    572. 

TITLE— 

A  good  title  is  vested  in  a  pur- 
chaser of  corporate  stock,  to  be 
paid  for  out  of  dividends,  when. 
114. 

A  valid  title  to  unearned  wages 
may  be  given  by  assignment, 
when.    161. 

An  action  for  the  recovery  of 
property  conveyed  by  a  testamen- 
tary trustee  under  a  mistake  as  to 
his  authority  and  without  con- 
sideration, is  not  barred  by  the 
statute  of  limitations.    181. 

The  purchase  of  an  equity  of 
redemption  in  land  distinguished 
from  purchase  of  the  land  in  fee. 
221. 

How  affected  by  a  foreign  will 
not  probated  in  Ohio  for  forty 
years;  words  conveying  a  fee  in 
Indiana  but  only  a  life  estate  in 
Ohio.    261. 

Rights  Qf  remainderman  in 
land  against  one  claiming  by  ad- 
verse possession;  remainderman 
can  not  postpone  the  bar  of  the 
statute,  when.    261. 

When  the  consideration  stated 
In  a  deed  for  land  from  a  father 
to  his  daughter  is  one  dollar,  the 
daughter  takes  the  land  as  a  pur- 
chaser.   277. 

To  after-acquired  property,  un- 
der a  chattel  mortgage  containing 
an  executory  contract  providing 
therefor,  passes  to  the  mortgagee 
upon  the  delivery  of  such  after- 
acquired  property  by  the  mortgag- 
or to  the  mortgagee,  and  not  be- 
fore.   461. 

To  street  obtained  by  adverse 
possession;  Section  4977  having 
reference  to  actions  to  quiet  title. 
497. 

Where  the  title  to  real  estate 
is  in  a  wife,  evidence  that  the 
funds  for  its  purchase  and  Im- 
provement were  lurnished  by  the 
husband   does   not  afford   ground 


for  declaring  that  she  holds   in 
trust  for  him  and  his  heirs.    517. 

A  husband  is  not  a  relative  of 
his  wife  within  the  meaning  of 
Section  6971,  and  property  de- 
vised by  her  to  him  does  not,  in 
the  event  of  his  prior  death,  pass 
to  his  children  by  a  former  mar- 
riage, but  goes  to  relatives  of  the 
wife  by  blood.    517. 

The  real  owner  of  land  is  not 
bound  by  an  indefinite  descrip- 
tion in  an  auditor's  deed  convey- 
ing a  lax  title  in  a  suit  against 
another  claimant  in  a  suit  to 
which  the  real  owner  was  not  a 
party.    572. 

A  tax  deed  is  void  for  want  qf 
certslinty  where  the  description 
is  so  uncertain  as  to  make  it  im- 
possible to  locate  the  land»  and 
the  holder  can  not  bring  to  his 
aid  a  plat  in  the  auditor's  office 
to  whicn  no  reference  is  made  in 
the  deed.    554. 

Knowledge,  at  the  time  title  is 
acquired,  oi  a  previous  tax  sale 
and  payment  of  taxes  is  conclu- 
sive proof  under  Section  4114  of 
adverse  possession.    554. 

But  the  provision  of  Section 
4114,  as  to  what  constitutes  con- 
clusive proof  of  adverse  posses- 
sion is  unconstitutional,  and  that 
it  sets  the  statute  of  limitations 
running  in  favor  of  a  purchaser 
prior  to  the  passage  of  the  act 
554. 

Provision  of  will  divesting 
grandcnildren  of  the  title  in  the 
event  of  the  prior  death  of  their 
mother  held  valid.    609. 

TORT— 

Waiver  of,  by  the  form  of  plead- 
ing; effect  upon  the  running  of 
the  bar  of  the  statute.   22. 

A  depot  agent,  who  has  been 
provided  with  a  revolver  for  the 
purpose  of  protecting  the  com- 
pany's property  and  shoots  one 
lawfully  entering  the  building, 
renders  the  company  liable  there- 
for.   169. 

The  rule  that  settlement  with 
one  Joint  tort  feasor  bars  recovery 
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against  the  others  is  not  abro- 
gated by  Sections  3162  and  3166 
for  the  relief  of  partners  and 
Joint  debtors.    253. 

TRADE  SECRETS— 

In  an  examination  before  a 
notary  of  a  plaintiff  who  has  sued 
to  enjoin  an  illegal  combination, 
which  has  refused  to  sell  him 
goods  because  of  his  failure  to 
maintain  schedule  prices,  he  can 
not  refuse,  on  the  ground  that 
it  is  a  trade  secret  and  priyi- 
leged,  to  disclose  the  parties  who 
have  fumisned  him  a  partial  sup- 
ply of  goods.   589. 

TRANSCKIPTS— 

Certified  transcripts  attached  to 
a  bill  of  exceptions,  but  not  re- 
ferred to  or  made  a  part  of  the 
bill,  can  not  be  considered  by  the 
reviewing  court  as  a  part  of  the 
bill.    334. 

TRESPASS— 

Duty  of  landowner  toward  tres- 
passers ;  reasonable  precautions 
for  the  protection  of  children  go- 
ing upon  dangerous  premises.  57. 

Measure  of  damages  for,  where 
in  the  form  of  wash  from  mines 
carried  upon  land  to  such  an  ex- 
tent as  to  render  it  practically 
useless.    293. 

TRIAL*— 

It  is  not  misconduct  for  a 
Juror,  who  has  not  been  cau- 
tioned to  the  contrary,  to  take 
notes  of  testimony  during  the 
progress  of  a  trial.    46. 

Where  the  main  issue  Is  the 
right  of  a  plaintiff  to  a  money 
Judgment,  either  party  is  entitled 
to  a  trial  by  a  Jury.   235. 

Whether  the  work  in  which  the 
decedent  was  engaged  was  of  a 
sufficiently  dangerous  cnaracter 
to  require  instructions  from  his 
employer  is  *  a  question  for  the 
Jury.    242. 

Failure  to  set  out  the  endorse- 
ments on  a  note,  or  to  state  there 
are  no  endorsements,  is  a  defect 
to  be  reached  by  motion  and  not 
by  demurrer.    325. 


Where  at  the  close  of  a  trial 
each  party  asks  by  motion  for  a 
directed  verdict  in  his  favor,  the 
court  assumes  the  place  of  the 
Jury,  and  the  question  thereafter 
presented  Is  not  whether  there 
was  a  scintilla  of  evidence  either 
way,  Dut  whether  the  court  was 
Justified  in  taking  the  action 
which  was  taken.   360. 

TRUSTS— 

Where  a  part  of  the  assets  of 
an  estate  have  been  conveyed 
away  by  the  testamentary  trus- 
tee under  a  mistake  as  to  his 
authority,  a  court  of  chancery 
will  compel  its  restoration,  there 
having  been  no  consideration  for 
the  conveyance  and  no  equities 
having  intervened.    181. 

A  combination  of  manufac- 
turers of  a  certain,  commodity 
which  by  assessment  of  its  mem- 
bers raises  a  fund  with  which  it 
''leases  down"  certain  factories 
for  the  purpose  of  retiring  them 
from  business  and  distributing 
their  trade  among  the  other  mem- 
bers of  the  combination,  is  in 
restraint  of  trade  and  illegal. 
533. 

A  contract  of  purchase  by  such 
a  combination  of  the  plant  of  one 
of  its  members  for  Vie  purpose  of 
retiring  the  factory  from  busi- 
ness and  distributing  the  trade 
among  its  members,  is  an  illegal 
contract,  and  although  the  full 
consideration  has  been  paid,  it 
does  not  become  an  executed  con- 
tract, and  a  court  will  not  aid 
the  purchasers  in  obtaining  pos- 
session, or  in  eniorcing  the  con- 
tract against  the  proceeds  from 
the  sale  of  the  machinery  by  a 
receiver.    533. 

Where  the  title  to  real  estate  is 
in  a  wife,  evidence  that  the  funds 
for  its  purchase  and  improve- 
ment were  furnished  by  the  hus- 
band does  not  afford  ground  for 
declaring  that  she  holds  in  trust 
for  him  and  his  heirs.    517. 

Questions  of  evidence  in  an  ac- 
tion to  enjoin  an  illegal  combinsr 
tion  under  the  Valentine  Anti- 
trust  Law,   where   the   combina- 
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tlon  had  refused  to  sell  plaintiff 
goods  because  of  his  failure  to 
maintain  prices.   589. 

TURN-TABLBJ— 

Negligence  on  the  part  of  a  rail- 
road company  in  maintaining  a 
turn-table  near  a  traveled  path 
where  children  could  play  upon 
it  and  get  hurt.    67. 

VACATION— 

Of  an  alley;  where  obtained 
without  the  consent  of  an  abut- 
ting owner,  he  must  be  provided 
with  other  access  to  his  lot  from 
the  rear,  notwithstanding  his 
street  frontage.  460. 

VACCINATION— 

A  requirement  that  all  pupils 
of  the  public  schools  shah  be  vac- 
cinated for  prevention  of  small- 
pox as  a  condition  of  their  admis- 
sion, is  valid.  608. 

VARIANCE— 

Between  pleadings  and  findings 
by  the  Jury;  the  admission  in  the 
pleadings  must  prevail.    167. 

Where  the  petition  is  framed  on 
the  theory  that  the  accident  com- 
plained of  caused  the  injury,  and 
the  proof  of  the  plaintiff  corre- 
sponds thereto,  and  is  repugnant 
to  the  theory  of  an  aggravation 
of  an  existing  infirmity,  the  de- 
fendant is  entitled  to  have  the 
plaintiff  confined  in  his  recovery 
to  the  scope  of  his  allegations 
and  proof.   413. 

VENUES 

In  an  action  in  quo  warranto 
against  corporations  which  have 
combined  in  restraint  of  trade. 
567. 

VERDICT— 

An  admission  in  the  pleadings 
must  prevail  over  a  finding  to 
the  contrary  by  a  Jury.   167. 

The  failure  of  a  foreman  to 
sign  a  special  finding  is  not  such 
an  irregularity  as  to  aJTect  any 
substantial  right  of  the  parties 
to  the  cause.    167. 

The  use  of  the  word  "opinion" 
by  a  Jury  in  a  special  finding  is 


equivaJent  to  a  deliberate  con- 
clusion and  Judgment  by  the  Jury 
upon  the  evidence  in  the  case. 
167. 

A  verdict  of  |2,950  is  not  ex- 
cessive in  the  case  of  the  wrong- 
ful death  of  a  bright  boy  seven- 
teen years  of  age»  who  had  grad- 
uated from  the  high  school,  and 
was  contributing  toward  the  sup- 
port of  his  parents,  though  earn- 
ing only  fifty  cents  a  day.    242. 

Of  Jury  finding  that  no  part- 
nership existed  clearly  against 
the  weight  of  the  evidence,  when. 
266. 

May  carry  interest  on  the 
amount  oi  damages  awarded, 
when;  need  not  be  limited  to  the 
aliquoit  part  of  the  damages  due 
to  the  acts  of  the  defendant, 
when.    293.      * 

Where  a  directed  verdict  in  his 
favor  is  asRed  for  by  each  party, 
the  court  assumes  the  place  of 
the  Jury,  and  the  question  there- 
after presented  is  not  whether 
there  waa  a  scintilla  of  evidence 
either  way,  but  whether  tne  court 
was  Justified  in  taking  the  action 
which  was  taken.    360. 

The  return  of  a  special  verdict 
cures  the  error  of  refusing  to 
submit  special  interrogatories, 
where  there  was  no  request  that 
the  interrogatories  be  answered 
in  case  of  a  general  verdict.   437. 

A  verdict  of  1 1,000  in  favor  of 
a  woman  injured  on  a  sidewalk 
which  was  out  of  repair,  where 
the  injury  consisted  of  a  broken 
elbow  which  will  prevent  her  ever 
straightening  her  arm  or  opening 
her  hand,  and  has  made  her  de- 
pendent upon  charity,  is  not  ex- 
cessive; and  the  fact  that  the 
plaintiff  is  being  supported  in  an 
infirmary  at  public  expense  does 
not  deprive  her  of  her  right  of 
recovery.    598. 

A  court  should  not  direct  for 
the  defendant  for  failure  of  proof, 
when.   581. 

WAGES— 

As  between  private  persons  un- 
earned wages  constitute  a  possi- 


tf64 


INJDfiX. 


biUty  coupled  witli  an  interest  to 
which  a  valid  title  may  be  given 
by   assignment    161. 

WAIVER— 

Of  tort  by  suing,  not  for  dam- 
ages on  account  of  conversion  of 
money,  but  for  the  money  ac- 
tually received  by  defendant  and 
belonging  to  plaintiflF,  and  for  no 
more,    zi, 

A  demand  of  a  railway  conduc- 
tor for  tickets  he  has  taken  up, 
where  the  berth  reserved  can  not 
be  had,  does  not  constitute  a 
waiver  by  the  passenger  of  the 
right  to  hold  the  railway  com- 
pany for  damages  for  breach  of 
contract  to  furnish  a  berth.  173. 

WARRANTY— 

Failure  of,  that  a  horse  is 
sound  in  every  way  gives  to  the 
purchaser  a  rignc  of  action 
against  the  seller,  either  for  dam- 
ages or  for  rescission  of  contract. 
46. 

WATER  COURSES— 

The  Secretary  of  War  is  with- 
out authority  to  order  the  re- 
moval of  a  bridge  over  a  naviga- 
ble river  wholly  within  the  state, 
and  the  rebuilding  of  it  in  such 
a  manner  as  to  change  the  course 
of  the  river  without  compensation 
therefor.    469. 

The  Secretary  of  War  can  not 
require  county  commissioners  to 
tear  down  a  bridge  over  a  naviga- 
ble river  wholly  within  the  state 
on  the  ground  that  it  is  an  ob- 
struction to  the  free  navigation 
of  the  river,  without  tendering 
compensation  therefor.    469. 

WATER  WORKS— 

The  sale  of  a  duly  authorized 
issue  of  bonds  for  the  construc- 
tion of,  can  not  be  enjoined  in  a 
suit  by  a  tax-payer  who  is  acting 
in  the  interest  of  a  competing 
water  company  which  has  agreed 
to  indemnify  him  for  all  costs 
and  expenses  incurred.    341. 

WILLS— 

Where  a  testamentary  trustee, 
under   a   mistake   as    to   his   au- 


thority, has  conveyed  away  a  part 
of  the  trust  estate  without  con- 
sideration, there  being  no  Inter- 
vening equities,  a  court  of  chan- 
cery will  compel  its  restoration 
to  the  body  of  the  trust    181. 

The  burden  of  proof  is  on  one 
claiming  that  property  conveyed 
by  a  testamentary  trustee  should 
be  restored  to  the  trust    181. 

Where  the  original  will  is  lost 
and  a  certified  copy  of  the  record 
of  such  will  in  a  foreign  Juris- 
diction is  offered  in  evidence,  the 
presumption  is  that  it  is  a  true 
copy,  when.    261. 

Where  personal  property  is  be- 
queathed on  a  condition,  either 
precedent  or  subsequent,  which 
becomes  impossible  of  perform- 
ance througn  no  fault  of  the  lega- 
tee, the  legacy  does  not  fail  un- 
less it  appears  that  the  perform- 
ance of  the  condition  was  the 
controlling  motive  in  jnaking  the 
bequest    285. 

Whether  an  allowance  can  be 
made  to  an  executor  for  success- 
fully defending  a  wii.  must  de- 
pend upon  the  circumstances  of 
each  particular  case;  where  the 
attack  upon  the  will  was  chiefly 
due  to  tae  fact  that  a  large  be- 
quest was  made  to  the  executor, 
such  an  allowance  can  not  be 
made.    289. 

How  title  is  affected  by  a  for- 
eign will  not  probated  in  Ohio 
for  forty  years;  words  conveying 
a  fee  in  Indiana  but  only  a  life 
estate  m  Ohio;  rights  of  a  re- 
mainderman in  land  against  one 
claiming  by  adverse  possession; 
remainderman  can  not  postpone 
the  bar  of  the  statute^  when; 
marginal  item  below  signature; 
presumption.    261. 

In  Ohio,  lex  rei  sitae  controls 
in  the  construction  of  a  will  exe- 
cuted in  another  state  by  a  resi- 
dent thereof  devising  lands  in 
Ohio.    261. 

Where  a  testator  adopts  in  part 
the  course  of  a  descent  provided 
by  statute  and  adds  certain  modi- 
fications for  the  purpose  of  carry- 
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ing  out  his  wishes,  a  testamentary 
disposition  is  made  of  his  prop- 
erty, and  his  heirs  taKe  nothing 
by  descent.   609. 

A  child  of  a  testator  so  devising 
his  property  takes  an  estate  in 
fee,  determinable  upon  the  con- 
tingency provided  in  the  will.  609. 

Where  a  will  contains  the  pro- 
vision that  a  child  shaii  be  di- 
vested of  the  fee  in  the  event  of 
the  death  of  such  child  prior  to 
the  death  o£  the  husband  of  the 
testratnx,  the  provision  will  be 
carried  out,  notwithstanding  no 
good  reason  appears  for  thus  di- 
vesting of  title  the  children  of 
the  deceased  child.   60^. 

WORDS  AND  PHRASES— 

The  use  of  the  word  "opinion" 
by  a  jury  in  a  special  finding  Is 
equivalent  to  a  deliberate  conclu- 
sion by  the  Jury  upon  the  evi- 
dence.   167. 

The  term  "lawfully  acquired," 
as  used  in  an  agreement  between 
a  steam  and  traction  road  with 
reference  to  the  expense  of  main- 
taining a  flagman  at  a  grade 
crossing  of  the  two  roads.    199. 

Construction  and  meaning  of 
the  verb  "pay."   285. 


Words  conveying  a  fee  in  In- 
diana but  only  a  life  estate  in 
Ohio.    2bi. 

The  expression  "situated  or  has 
a  place   of   business"  has  for   a 
corporation  the  same  meaning  as 
"resides"   has   for   an   individual 
557. 

The  word  "months,"  where  used 
in  a  statuie  to  prescribe  tne  time 
within  which  an  act  shall  be  done, 
means  calendar  months,  whether 
of  twenty-eight,  twenty-nine, 
thirty  or  thirty-one  days.   572. 

WORK  HOUSE— 

Assistant  matron  is  an  employe 
and  not  an  officer,  and  may  be 
removed  by  the  board  in  control 
without  an  opportunity  of  meet- 
ing her  accusers  face  to  face  or 
of  making  a  defense,  in  the  ab- 
sence of  an  allegation  of  corrup- 
tion or  of  abuse  of  discretion. 
100. 

WRONGFUL  DEATH— 

See  Negligence  and  Death  by 
Negligence. 

Of  an  inexperienced  boy  while 
attempting  to  adjust  a  belt;  in- 
structions as  to  the  dangers  of 
the  work;  charge  of  court;  rea- 
sonable damages.    242. 
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